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MINING ULAIM~ DISCOV ERY—LOCATION. 
POPLAR CREEK CONSOLIDATED QUARTZ MINE. 


A discovery of mineral must be treated as an entirety, and the proper basis of but 
one location, and therefore, not susceptible of sub-division for the purpose of 
two locations having a common end line that bisects the discovery shaft. 


Secretary Noble to the Commissioner of the General Land Office, January 
8, 1893. | 


On December 19, 1890, J. F. Bigelow made mineral entry No. 267 for 
the Poplar Creek Consolidated Quartz Mine, Marysville, California, 
comprising the Pine Nut and Gorilla locations, both made on January 
5, 1888, and thereafter purchased by him. 

You held the entry for cancellation on April 15, 1892, deciding that. 
both the locations in question were based upon one discovery. Bigelow 
has appealed from your judgment to this Department. 

It appears from the plat and field notes that the south end line of 
the Pine Nut location forms the north end line of the Gorilla location. 
Tbese locations were made, as we have seen, on the same day—one by 
D. M. Bull and the other by Joseph Braden, the latter.transferring his 
claim to the former a few days later for a consideration stated to be one 
dollar, and Buli transferred by deed both the locations to Bigelow and 
others. ee 

Neither of the location notices recites that the maker thereof has 
discovered a vein or lode, but each states that the locator— 
hereby gives notice that he claims . . . . . fifteen hundred (1,500) feet in 
length by a width of three hundred (300) feet on each side of the center of that cer- 
tain vein or ledge of quartz containing gold and other metals, situated on the south 
side of Poplar Valley, Quartz township, Plumas county, State of California. 


Then follows a description of each. 
The only account of any discovery is found in the field notes of sur- 
vey, and there if: is stated that: 


‘The improvements on the claim consist of a shaft on the lode at the line between 
the two locations, which is about sixty feet in depth, aud a tunnel which has been 
driven towards the shaft, a distance of two hundred andtwenty-fivefeet . ... . 
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The whole cost and value of the unprovements, in my opinion, amount to $2,000. 
All the improvements on this claim have been made by Mr. Bigelow, th: applicant 
for patent, but $1,200 has been expended by him on these improvements since his 
purchase of the Pine Nut and Gorilla locations. These improvements are for the 
development of both Jocations, although the principal work is on the Pine Nut lo- 
eation. 


It is further stated that “the ledge, as developed, shows a thicknesg © 
of from six to ten feet; is not easily traced upon the surface.” 

Good faith is required of those who locate lands for minerals and 
make entry thereof, and no valid location can be made unless there has 
first been an actual discovery. 

Section 2320 of the Revised Statutes provides that all mining claims, 
located after the 10th day of May, 1872, whether located by one or 
more persons, nay equal, but shall not exceed, one thousand five hun- 
dred feet in length along the vein or lode; but that no location of a 
mining claiin shall be made until the discovery of the vein or lode 
within the limits of the claim located. These located claims shall ex- 
tend no more than three hundred feet on each side of the middle of the 
vein at the surface. 

The law evidently contemplates that the discoverer shall have a right 
to locate his claim to the exclusion of others, and, if the discovery is 
made by two parties, but one location can be made by them, for it is 
but a single discovery. No man, nor set of men, being rational, would 
discover a vein or lode and so describe the location as to make one of 
the end lines run through the center of the discovery shaft, thus leav- 
ing territory not located in which it was demonstrated ore existed, and 
which might have been included in the description. 

There was but one discovery made upon which both these locations 
were based. Both Bull and Braden may have discovered the vein or 
lode, but each could not claim the discovery as his own. It was one 
discovery made. by two men, and only entitled the two, or either of 
them, to make one. location. If the law could be so construed as to 
allow two locations in a case like this, it would also have to be held 
that one discovery would entitle the discoverers to make four locations, 
placing one-fourth of the discovery to the credit of each. The law is 
not susceptible of any such a construction. A discovery is a whole, 
and may not be divided and parceled out among the discoverers. 

Attorneys for appellant have cited the case of Larkin », Upton (144 © 
U. 8., 20,) as authority for holding that the one discovery shaft was 
sufficient for two locations, but an examination of that case fails to 
convince me that it is decisive of the question at issue. In that case it 
is held that the top or apex of a vein must be within the boundaries of 
the claim, in order to enable the locator to perfect his location and 
obtain title. It was also held that this apex is not necessarily a point, 
but may be a line of great length, and if this be true, and a portion of 
it can be found within the limits of a claim, that is sufficient discovery 

to entitle the locator to obtain title. In that case there was a patented 
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élaim, and its south end line formed the north end line of the claim in 
question, and the question arose as to whether there had been a dis- 
covery on the south claim. The discovery shaft in that case was sunk 
by the claimants of the unpatented claim very near, if not on the 
boundary line between the claims, and the owners of the patented elaim 
asserted that the discovery was made on their side of the line. The 
jury below rendered a special finding, to the effect that the vein or 
lode was discovered south of the line and within the limits of the un- 
patented claim, and that the top or apex of such vein was not within 
the limits of the patented claim, and the supreme court affirmed the 
court below in its judgment that there was a valid discovery. In that 
case there were adverse interests, and the only question decided was 
as to whom the benefit of a discovery inured, while in the case at bar 
no discovery has been made on either of the locations, except in one 
shaft, and it is not a question here as to which of these locators is en- 
titled to the benefit of the discovery, but as towhether the two locators 
by combining may initiate two claims. In that case one claim had 
been located on a discovery made doubtless at some distance from the 
boundary line and had been patented, while in this a right is sought 
to be initiated to claim two locations upon but a single discovery. It 
is a plain attempt to evade the law and secure a mineral claim, three 
thousand feet in length, where the law would allow but one thousand 
five hundred feet. 

A single discovery should not be construed into two discoveries, in 
order to support two locations, by merely running an imaginary line 
through the discovery point. 

Your judgment is accordingly affirmed. 


——— 


RAILROAD LANDS—ACT OF JANUARY 18, 1881. 
TURNER Vv. SOUTHERN PaciFic R. R. Co. 


The right of purchase accorded by the act of January 13, 1881, can not be exercised 
by one who is qualified to take the land in question under the timber culture 
law, where said land is subject to such appropriation. 


neon ean y Noble to the Commissioner of the General Land Office, January 
3, 1893. 


This controversy involves the E. 4 of the NE. 4, the NW. 4 of the 
NE. 4, and the NE. 4 of the NW. 4 of Sec. 31, T. 6 N., R. 4 W.,S. B. M., 
Los Angeles land district, Califorr nia. 

You report that said land j is within the limits of the indemnity with- 
drawal made in 1867, for the benefit of the Southern Pacific Railroad 
Company, under the grant of July 27, 1866 (14 Stat., 292), which with- 
drawal was revoked by departmental order of August 15, 1887, (6 L. D., 
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93), and the lands embraced therein restored to the public domain, and 
that said lands were opened to entry on the 7th of October, 1887. 

On said 7th of October, 1537, the Southern Pacific Railroad Company 
filed its indemnity selection No. 29, which embraced the whole of said 
— section 81. On the same day, Robert Turner made application to pur- 

chase the land under the act of January 13, 1881, (21 Stat., 315). 

The local officers transmitted both these applications to your office 
for instructions, and on the 16th of June, 1888, you held Turner’s appli- 
cation for allowance, and the railroad’s selection for cancellation. The 
company appealed to the Department, and on the 19th of September, 
1890, it was held that the record failed to disclose whether Turner’s 
application to purchase, or the company’s application to select, was 
first filed, but as the company’s selection had been received and re- 
corded, its rights could not be summarily disposed of upon ex-parte 
affidavits. A hearing was therefore ordered, for the purpose of giving 
Turner an opportunity to offer testimony in support of his allegations, 
and the company to submit evidence in support of its selection. 

Such hearing took place before the local officers on the 18th of De- 
cember, 1890, and their decision was rendered on the 22d of May, 1891. 
From the testimony, they found that Turner lived on the land from 
January 1, 1887, until after the date of his application to purchase; 
that he had improvements of considerable value thereon, which he had 
purchased in large part from a former occupant; that the land was 
practically devoid of timber, and clearly subject to entry under the 
timber culture law; that the selection of the railroad company was 
filed as early as ten o’clock, a. m., October 7, 1887, and the application 
of Turner about noon of the same day. They concluded that Turner 
was not qualified to enter the land under the law governing his appli- 
cation, and that the selection by the Southern Pacific Railroad Com- 
pany was a valid one. 

This decision was reversed by you on the 25th of November, 1891, 
and an appeal by the company from your decision, again brings the 
case to the Department. 

It was only persons who were not authorized to enter the land under 
the homestead, pre-emption, or timber culture laws of the United States, 
who were authorized to purchase it under the act of January 13, 1881. 
The provisions of that act were as follows: 

That all persons who shall have settled and made valuable and permanent im- 
provements upon any odd-numbered section of land within any railroad withdrawal 
in good faith and with the permission or license of the railroad company for whose 
benefit the same shall have been made, and with the expectation of purchasing of 
such company the land so settled upon, which land so settled upon and improved, 
may, for any cause, be restored to the public domain, and who, at the time of such 
restoration, may not be entitled to enter and acquire title to such land under the 
pre-emption, homestead, or timber culture acts of the United States, shall be per- 


mitted, at any time within three months after such restoration, and under such rules 
and regulations as the Commissioner of the General Land Office may prescribe, to 
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purchase not to exceed one hundred and sixty acres in extent of the same by legal 
anbdivisions, at the price of two dollars and fifty cents per acre, and to receive 
patents therefor. 

As to the amount of timber upon the section which ee the land 
in question, only two witnesses testified. One was Turner, the claim- 
ant, and the other was Swarthout, one of his corroborating witnesses. 
In answer to the question: How much timber and what kind of timber 
is there growing on this whole section of land? his answer was: There 
are about ten or twelve trees; three of them are cottonwood, and the 
rest willows; all are of a scrubby nature. He further testified that 
there were no other trees growing on the section. 

Harley Swarthout, his corroborating witness, in his testimony; in 
answer to the question: Is there any timber on section 312 answered: 
‘‘ There are a few scattering trees; can’t tell the number; afew cotton- 
woods and some willows; most of them have been set out by people, I 
think.” This being all the evidence in the case on the subject of tim- 
ber upon the section, I think the local officers were justified in saying: 
‘‘ Tt is also clear, from the testimony, that the land is such as may be 
entered under the timber culture act.” 

The evidence shows that Turner had exercised his rights under the 
homestead law, and that he had moved from his patented homestead 
to the land in question, which prevented him from aequiring it under 
the pre-emption law. It appears, however, that he was qualified to take 
land under the timber culture law, and that this land was subject to 
entry under such law. 

In the 7th paragraph of the circular of instructions, issued by your 
office, and approved by the Department, in connection with the act of 
January 13, 1881, (5 L. D., 165), it was said, if the applicant “is quali- 
fied to make either a homestead, pre-emption, or timber culture entry, 
and the land is subject to the entry he is qualified to make, then he is 
not allowed to make an entry under this act.” In the case of Benjamin 
H. Eaton (8 L. D., 344), it was held that “A purchaser under said act 
must show actual settlement on the land, and that he is not entitled to 
acquire title under the pre-emption, homestead, or timber culture law.” 

In view of the provisions of the law quoted, and the circular and de. 
cision cited, and the showing made by the evidence in the case, that 
Turner was qualified to make timber-culture entry, and that the land 
in question was subject to such entry it is clear that he was not quali- 
fied to purchase the land under the act of January 18, 1881. This ren- 
ders a further consideration of the case, and of the questions raised, 
unnecessary. ‘The decision appealed from is reversed, and the selection 
by the Southern Pacific Railroad Company will be allowed to remain in 
force, unless there are objections thereto, other than Turner’s claim. 
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HOMESTEAD CONTEST—RELIN@ UISHMENT. 
CHATTEN v. WALKER. 


The execution of a relinquishment is not in itself sufficient to warrant the caucella- 
tion of an entry, but may be properly considered with other facts in determin- 
ing the bona fides of the entryman. 


First Assistant Seeretary Chandler to the Commissioner of the Generat 
Land Office, January 4, 1898. 


The land involved in this appeal is lots 3 and 4, and E. $, SW. 4, 
Sec. 30, T. 21 8., R. 10 W., Larned, Kansas, land district. 

It is shown by the record that Henry A. Walker made homestead 
entry of said land July 31, 1888. On March 19, 1889, Edgar L. Chat- 
ten filed an affidavit of contest, alleging that the claimant— 
has wholly abandoned said tract; that said tract is not settled upon and cultivated 
by said party as required by law, and that the same is held for speculative purposes, 
and that the said Henry A. Walker has attempted at different times to sell said tract 
of land and has reiinquished the same. 

A hearing was had; the testimony of the contestant having been 
taken by deposition, and that of the claimant submitted before the 
local officers, and as a result thereof they found in favorof the contest- 
ant. Claimant appealed and you by letter of December 3, 1891, affirmed 
their decision, whereupon he prosecutes this appeal, assigning as error, 
substantially that your decision is against the law and evidence. 

When this case was called for trial, on June 4, 1889, the attorney for 
contestant, made a demand on the defendant for an inspection and 
permission to takeacopy of his receiver’s duplicate receipt for his home- 
stead entry No. 10789, dated July 31, 1888, for the land above described, 
together with all writings endorsed on the back thereof. This demand 
was stated to be tor the purpose of using the receipt and the endorse- 
ments thereon as evidence. This was objected to and refused by the 
defendant. The local officers, in passing upon the demand held that— 

The execution of a rélinquishment does not constitute a cause of action and a pro- 


duction of the receipt showing that a relinquishment had been executed would be 
immaterial, therefore the application is denied. 


The contestant then applied for and secured a continuance to take 
depositions, by which it is shown by Charles H. Moore 


that on or about March 12, 1889, he prepared and acknowledged a relinquishment of 
the land embraced in Walker’s homestead; he thinks the relinquishment was writ- 
ten on the back of the receipt but is not certain; he did not give any reason for re~ 
linquishing it; I gave it to him. | 


On cross-examination, he says: 


I never saw the land; I will not testify positively as to what piece of land he re- 
linquished; do not remeniber the numbers, 

Q. Did not Chatten tell you that the object in bringing this contest was because 
defendant owed the firm of Chatten Brothers and that the sole object was to force 
Walker to pay the defendant? 
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A. A party who, I think, was the younger Chatten told me after the contest was 
brought that they thought they had him in a place that this might effect a settle- 
ment with him. He told me that Walker owed them some money. 


A.J. Blackwood, an attorney, on direct examination testified: 


I took Brown’s acknowledgment to a deed about March 18, 1889; did not prepare 
it nor do | know to whom it was made; Brown and Walker came to my office about 
that date, -and Brown handed mea deed which he acknowledged before me, and I 
returned it to him, The deed was for Illinois land and from the conversation I 
gathered that there was a trade pending betweeu Walker and Brown; that is, 
Walker was trading his homestead for the Illinois land. Brown did not deliver 
the deed in my presence, nor did I see any relinquishment of a homestead. 

I do not remember the conversation in full but my mind was impressed with the 
fact that they were trading as before stated. 

On cross-examination he testified that one of the Chattens—Edgar—wanted him 
to see if he could fix up a claim that they—Chatten Brothers—had against Walker. 
He also told of a conversation he had with them about thiy deed, but says he gave 
them but little satisfaction. 


When the case was again called at the local office, plaintiff offered in 
evidence a certified copy of a deposition of Wm. Brown, said to have 
been taken in a case entitled “Lafayette Holmes v. Sheldon Stoddard 
et al., which deposition” it is said by counsel, “relates largely to the 
matters at issue in this case.” He also renewed his motion to require 
the defendant to produce his recetver’s receipt. 

On defendant’s objecting to these the register held that the copy 6f 
depositions was “irregular and incompetent but under rule 41, of the 
rules of practice, can not be excluded from the record,” and on the mo- 
tion held that either party may demand of the opposite an inspection 
of any paper thought to be material: “the party may consent or re- 
fuse, but in the event of his refusal to comply with the demand all 
Sworl testimony in relation to the same may be taken as true.” Here 
the contestant rested, when defendant moved “that this case be dis- 
missed on the ground that plaintiff has not introduced evidence suffi- 
cient to constitute a cause of action.” 

The register denied this motion, and required the defendant to sub- 
mit testimony in defense. This ruling was excepted to, is preserved in 
the record and is now urged here. 

I do not think the register erred in overruling this motion. It seems 
to me there was sufficient testimony offered to require the defendant to 
be put upon his proof. While it is true that the fact of the execution 
of a relinquishment is not of itself sufficient to warrant the cancella- 
tion of an entry, yet it may be considered with other facts to show the 
bona fides of the entryman. 

But I cau not concur with your judgment on the facts. 

The evidence on behalf of the defendant shows that he had about 
forty acres under cultivation; about one hundred fenced, a good house 
and other improvements of the value of about $600; that he had lived 
with his family continuously on the land; that he was largely in debt 
and among others of his creditors was the firm of Chatten Brothers, 
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of which the contestant is a member; that negotiations had been pend- 
ing for some time by which he hoped to pay them, but that they had 
failed. The defendant admits that he executed a relinquishment to 
the land as the result of a trade he was trying to make with one Brown, 
and that Brown had executed a deed to him or his wife, for some land 
in IHinois; that in addition to the Illinois land Brown was to pay the 
claim of Chatten Brothers; that Brown took the relinquishment to 
the local office to see if he could make an entry on the land, when he 
was informed of this contest; he then returned the relinquishment to 
the defendant and the trade was dropped. ‘This is not sufficient to 
sustain the charges in this case. Blank v. Center, 11 L. D., 59%. 

I can not conelude from these facts that there was any intention on 
the part of the entryman to hold the land for speculative purposes. 
On the contrary, Iam impressed with his good faith in holding the 
land and improving it under the adverse circumstances, and I do not 
think the fact that he tried to dispose of it for the sole purpose of 
effecting a composition with his creditors, should be construed as a 
lack of good faith. 

Your judgment is therefore reversed. 


el 


RES JUDICATAMINERAL LAND—PREFERENCE RIGHT. 
DORNEN v. VAUGHN. 


An order of cance?lation is final as to the rights of the entryman in the absence of 
appeal, and no right under the cancelled entry can be subsequently asserted as 
against the intervening adverse claim of another. 

The preferred right of entry accorded a successful contestant by the act of May 14, 
1880, may properly extend to an agricultural claimant who successfully contests 
a mineral claim, and clears the record thereof. 

‘A bona fide pre-emption claim, lawfully initiated prior to the repeal of the pre-emp- 
tion law, is protected by the terms of the repealing statute. ‘ 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, January 5, 1898. 


On May. 3, 1882, Mary Dornen made homestead entry (No. 3578) for 
lot 2, or W. § of SW. 4 and W.-4 of SE. $ of SW. 4 of Sec. 18, T, 12 N,, 
R. 83, M. D. M., containing 99.71 acres, at Sacramento, California. 

By your letter of November 16, 1882, said entry was held for can- 
cellation as to the SW. 4 of SW. 4, and the W. 4 of SE. 4 of SW. 4 of 
said section, as being mineral in character and subject to disposal only 
under the mining acts of Congress, and sixty days were allowed for 
appeal. No appeal was taken, and said entry was cancelled as to said 
mineral part by your letter of May 14, 1883. 

On June 29, 1888, Charles F. Vaughn filed a petition to be allowed 
to show the non-mineral character of said last mentioned tract. He 
also applied to file a pre-emption declaratory statement therefor. 
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A hearing was ordered on said petition for October 11, 1888, when 
Vaughn appeared with his witnesses. Valentine, the mineral claimant, 
also appeared by counsel. Said Dornen also appeared with witnesses, 
and filed an affidavit, in which she asked leave to offer evidence in aid 
of the efforts of said Vaughn to show the non-mineral character of said 
jland and claimed the right to have her said homestead entry restored 
s0 as to cover said tract. A compromise was effected between Vaughn 
and the mineral claimant, and the latter withdrew from the contest. 

The local officers held that the tract was agricultural, and that Vaughn 
should be permitted to enter the same under the agricultural laws. 

By your letter of July 24, 1889, their decision was sustained so far 
as it adjudged the land to be agricultural, and the case was closed as 
between Vaughn and the mineral claimant. A hearing was ordered to 
determine the rights of Mary Dornen, and she and Vaughn appeared 
on October 15, 1889, and submitted testimony. 


On January 20, 1890, the local officers held— 


1. That the order of cancellation of H. E. 3578, in so far aa tract in controversy 18 
included, remains in force, 2. That upon payment of legal fees and commissions, 
Charles F. Vaughn be allowed to enter said tract under the agricultural laws of the 
United States. 


Their decision was affirmed by your letter of December 10, 1891. An 
appeal now brings the case before ine. 

The grounds of appeal are specified as follows: 

Appellant excepts to the rulings appealed from for the reason that the homestead 
of appellant was, when made, a valid and subsisting entry, subject only to the claims 
of the yovernmeut thereto as mineral land, and that when the claim of the govern- 
ment as mineral land was shown to be without foundation, her right thereto sprang 
into full vigor, 

For the further reason that her cultivation of a part of the land embraced in the 
entry was a sufficient compliance with the law as to continuity of claim, and 
eultivation, coupled with the undisputed fact that she always claimed it, 

For the further reason that there is in the record no evidence of abandonment; 
and no evidence that she slept upon her rights; but on the contrary abundant evi- 
dence that if she had attempted at an earlier day to disprove the mineral she would 
have failed by reason of the strong miners’ organizations always ready to step in 
and prove anything with reference to such matters. 


When the appellant failed to appeal from the decision of November 
16, 1882, holding her entry for cancellation for the tract in controversy, 
she acquiesced in that decision, and it became final as to her said right 
to the land. The question of her said right became res judicata, and she 
is barred from asserting any further right tothe land under the eutry, 
even if said decision was erroneous, in order to defeat an intervening 
adverse claim. Wesley A. Cook (4 L. D., 187); Macbride v. Stockwell 
(11 L. D., 416); Wells on Res Adjudicata, Chap. 1, Sec. 6, 

The judgment in favor of Vaughn in his contest did not have the effect 
to vacate the former judgment against her, which still remained of 
record. These two judgments were rendered in separate and distinct 
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contests, and between different parties. The judgment against her set- 
tled her right to the land at the time it was rendered, and continued in 
force against her until set aside. It appears that she so regarded it by 
applying to make final proof for her north forty at different times. 

When Vaughn brought his contest to determine the character of the 
land, and the mineral claimant, after the admission of testimony, with- 
drew from the contest, and the local officers decided that the land was 
agricultural, from which no appeal was taken, the land became vacant 
public land, open to entry by the first legal applicant. At that time 
Vaughn had applied to file a declaratory statement, and the appellant 
had applied to have her original entry restored. Both parties claimed 
possession and made improvements on the land. 

By the decision cf this Department rendered April 20, 1872, in the 
case of John B. Hill, pre-emption claimant, against certain mineral 
affiants, the character of the E. 4 and SW. 4 of SW. 4 of said section 
18, was adjudged to be mineral. 

The same tract was again held to be mineral in your said decision of 
November 16, 1882, in which the entry of Mary Dornen was held for 
cancellation as to the part embracing said tract. 

Vaughn’s contest and declaratory statement embraced only the SW. 
+ of the SW. $ of said Sec. 18, or twenty acres less than said tract em- 
braced in the canceled part of Mary Dornen’s entry adjudged mineral, 
as above stated. 

At the time of the hearing on Vaughn’s contest, 8. D. Valentine had 
located a lode claim designated as the “88 mine” on a part of the forty 
acres contested by Vaughn, and Valentine was then the only claimant 
on record of any part of said land. Vaughn therefore had to clear 
the land of the mineral character imposed upon it by said decisions 
and also clear it from said lode claim. This he successfully accom- 
plished by his contest. 

The government, through its proper officers, had decided that this 
tract was mineral land in two decisions, with an interval of ten years 
between them against two separate claimants, and, therefore, was in- 
terested as a party adversely to the contest initiated by Vaughn, while 
Valentine was adverse claimant to a part of said tract. 

The second section of the act of May 14, 1880, (21 Stat., 140), gives a 
preference right of entry to any person who has “contested, paid the 
land office fees, and procured the cancellation of any pre-emption, home- 
stead, or timber cultuce entry.” 

In Fraser v. Ringgold, (3 L. D., 69), it was held that a desert land 
entry was a “pre-emption entry” within the meaning of the above 
statute. Measured by the definition established in that case, a min- 
eral entry is also a “pre-emption” within the broad meaning of the 
term. In Ringsdorf v. The State of Iowa (4 L. D., 497), the above act 
was held to apply to a contest against a swamp land selection by the 
State of Iowa. 
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In Bunger v. Dawes (9 L. D., 329), an entry of Kansas Indian trust 
land was held to be a “pre-emption” within the meaning of said act, 
and the successful contestant entitled to a preference right of entry. 
In McGee v. Ortley (14 L. D., 523) a location of Sioux half-breed scrip 
was held to be a “ pre-emption,” and the successful contestant entitled 
to a preference right of.entry. The said act is a remedial and benefi- 
cial statute, and such statutes “ have always been taken and.expounded 
by equity; wltra the strict letter, but not, it is well and wisely said, 
contra the letter.” (Dwarris on Stat., 623). 

The different land laws which provide for the purchase of public 
lands by individuals form a general land law system and should be 
construed in part materia so far as can be done consistently, and the 
rulings of the Department in relation thereto should be harmonious 
and uniform so far as possible. The purchase by a mineral claimant 
of public land under the mineral laws is a “pre emption ” in as true @ 
sense as other forins of purchase which have been so held in the cases 
above cited. The act of May 14, 1880, rewards one who has success- 
fully contested an entry of the class therein specified, by giving him a 
preference right to enter within a specified period. This is the benefit 
conferred by the act, and in equity it applies to Vaughn in this case, 
who seeks to pre-empt the land in question, and has successfully shown 
its agricultural character in his contest. 

On the one hand the appellant slept upon her rights, if she had any, 
from the date of the partial cancellation of her entry in 1882 until Octo- 
ber 11, 1888, or nearly six years. On the other haud, Vaughn has used 
due diligence in prosecuting his contest and settling upon and improv- 
ing the land, and his application is prior in time tohers. The law does 
not favor the negligent, but the diligent. The excuse made for the 
appellant’s delay, that she could not have succeeded if she had brought 
her application, earlier because the miners would have sworn her out of 
court, can hardly be accepted in the absence of any attempt on her part 
to prove its truth by a contest, and in view of the fact that Vaughn’s 
attempt was successful in his contest. 

The pre-emption laws have been repealed by the act of March 3, 1891, 
(26 Stat., 1095). The tender by Vaughn of a declaratory statement be- 
fore the passage of the act, in connection with his settlement, residence 
and improvements upon said land, constituted a “bora fide claim law- 
fully initiated before the passage” of said act, within the meaning of 
the fourth section thereof, and said claim “‘may be perfected upon due 
compliance with law,” as if said act had not been passed. 

Your judgment is affirmed. 
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CONFLICTING SETTLEMENT CLAIMS—NOTICE. 
MILES v7. WALLER. 


A claim based on settlement upon, and improvement of a tract, with residence upon 
a contiguous tract relates back to the date when residence is established upon 
said contiguous tract, 

The notice of claim given by settlement and improvements extends only to the 
quarter section upon which they are situated as detined by the public surveys. 

A. written notice of a settlement claim is of no validity in the absence of the settle- 
ment and residence required by law. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, January 6, 1893. 


I have considered the case arising upon the appeal of Frank M. Miles 
from your decision of March 3, 1892, in the case of said Miles against 
John Waller, involving the NW. 4 of the SW. 4 of Sec. 28, T, 34. N., R. 
37 E., Spokane land district Washington. 

T'wo surveys of the township were made. The first was never ac- 
cepted; the second was made in June, 1888, approved by the surveyor- 
general, and accepted by you, some time within a year thereafter—the 
exact date not being shown by any of the records transmitted with the 
case. 

When the land office opened, on the morning of June 23, 1890, both 
parties named were in waiting to make a homestead entry—Miles of 
the NE. 4 of the NE. 4 of Sec. 32, the E. 4 of the SEH. + of Sec. 29, and 
the NW. 4 of the SW. 4 of Sec. 28, said township and range, and Waller 
of the SW. 4 of the NW. 4, and the N. $ of the SW. 4 of Sec. 28, It 
will be seen that the two conflict as to the NW. 4 of the SW. 4 of Sec. 
28. 

A hearing to determine their respective rights was held on July 8, 
1890. 

The lvcal officers decided in favor of Waller. Miles appealed to 
your office, and you affirmed their decision. Miles now appeals to the 
Department. 7 

The question is complicated by certain transaction between the de- 
fendant, Waller, and oue Floyd Lawson. Both were at one time 
(prior to the survey of the township) desirous of obtaining the SW. 4 
of the NW. 4 of Sec. 28 (the forty-acre tract lying directly north of the 
one in controversy). Being on amicable terms, they discussed the mat- 
ter of making joint-entry of the same when it should become subject to 
entry, but learned that there was no provision of law that would per- 
mit such joint entry. Thereupon, Lawson withdrew all claim to said 
tract. Waller moved thereto from the forty-acre tract next west of it 
(the SH. 4 of the NE. 4 of Sec. 29); and Lawson—when he made entry, 
after survey—included the tract which Waller had thus moved from 
and abandoned. 
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Counsel for contestant alleges that your decision was in error 


In holding that Lawsoun’s legal settlement ever extended to the forty acres in dis- 
ute 5 
z In holding that Lawson did or could give his possession and settlement to said 
tract to Waller; 

Iu holding by implication that Waller’s alleged rights in and to the forty in dis- 
pute related back to the alleged settlement thereon by Lawson in 1883. 

Your letter, in its statement of the case, uses the expression that 
Lawson “ gave his possession and settlement of said tract to Waller ;” 
but it is not clear that your decision is based upon that assertion. It 
will be conceded that Waller’s right to the tract, if any, must be founded 
upon and date from his own settlement thereon. 

He further alleges that you were in error— 

In not holding that the attempt of Lawson aud Waller to hold a forty-acre tract. 
of surveyed land jointly, upon which neither had his residence, was illegal, and 
could not serve to make the forty in conflict contiguous to the remainder of Waller’s. 
claim whereon were his residence and improvements. 

The parties named learned, upon inquiry of other persons better 
versed than themselves in land law, that such joint entry would be 
illegal, and made no attempt to carry their project into effect. It will 
be conceded that this merely contemplated joint entry and could not. 
make the forty in conflict contiguous to the remainder of Waller’s. 
claim. Nor do I understand that your decision so held. 

Counsel claims that you were in error— 


In not holding that Waller’s original settlement claim was made up of non-con- 
tiguous tracts, the forty in dispute being isolated from the other tracts upon which 
his residence, cultivation and improvements were made. 


It will be conceded that Waller’s right to this forty-acre tract can 
not relate back of the date when the remainder of his claim upon which 
his residence and improvements were located, became contiguous. 
thereto. 

Admitting the positions assumed by the contestant, as above set 
forth, to be snbstantially correct, it remains to be decided which was 
the prior settler on the forty-acre tract in controversy. 

According to the contestant’s testimony, the defendant abandoned 
the SH. 4 of the NE. + of Sec. 29 (which was a part of his original 
claim), and removed to the SW. 4 of the NW. 4 of Sec. 28 (which was. 
not a part of his original claim), on April 20, 1890. The forty-acres in 
controversy was contiguous to this, and from that date forward was. 
subject to settlement and entry by him in connection with the remain- 
der of his claim—unless some one had initiated a claim prior to that 
date, or afterward established a right which related back to a pas 
prior to that time. 

For years before April 20, 1890, the defendant had been improving 
the tract in controversy; and these improvements were upon it at the 
date of his removal to the tract north of and adjacent to it, and con- 
tinued until the date of simultaneous application to enter. Defendant 
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testifies that he broke four acres of the tract in contest in the fall of 
1886; that he put it into crop in the spring of 1887; that he plowed 
and cropped more in subsequent years; that he fenced in nearly the 
whole of it. This is corroborated by witnesses Overman, Lawson and 
Rice. | 

It is clear that his claim to the tract in controversy, based upon 
settlement and improvement of the same, with residence upon a con- 
tiguous forty-acre tract, could relate back to the date of his establish- 
ment of residence upon such contiguous tract—April 20, 1890,—unless 
some prior claim had attached. 

The next question to be considered is, whether the contestant had 
initiated any claim to the tract in controversy prior to April 20, 1890. 

The contestant, Miles, originally claimed as his homestead the NE.4 
of the NE. 4 of Sec. 32, the E. 4 of the SE. 4 of Sec. 29, and the NW. 
tof the SH. 4 of Sec. 29. Upon the last mentioned forty-acre tract 
he built a house in 1883, and resided therein until after the second sur- 
vey (in 1888). He then concluded to drop the forty upon which he had 
been residing, and claim the forty in contest—upon which the de- 
fendant had been for some years cultivating in part, and improving, 
as hereinbefore set forth. But he did not settle upon orin any manner 
improve the tract. Atthe date of his application to enter—indeed, at 
the date of the hearing—-he had no improvements upon it, unless if 
were a small amount of fencing. He claims to have enclosed a piece 
in the southwest corner, ‘‘from one and one-half to two rods square.” 
The United States deputy surveyor, however, does not think the fence 
comes any further than to the line of the disputed tract. If any of 
the fence is on the land, it is the result of the fact that the new survey 
does not coincide precisely with the old, and so the fence that contest. 
ant intended to build on the line upon resurvey proves to be a rod or 
two over it, upon land unclaimed by him at the time be built it. A 
fence put up by mistake on what was supposed by all concerned to be 
the line between two claims would certainly not be such an ‘‘improve- 
ment” as would give its builder a right to the land on which it has 
been mistakenly built. 

It appears, therefore, that on June 23, 1890, when the two parties 
presented their applications to enter the tract in controversy, Waller 
had improved and cultivated it, and had been residing upon the adja- 
cent forty-acre tract, which he included as a part of his entry, for more 
than two months, while Miles had never cultivated any part of it, and 
had no improvements upon it, unless one corner of his fencing had been 
(unintentionally and by mistake) built so as to include a square rod or 
two of one corner of it; while his residence, cultivation, and improve- 
ments, were not only on another quarier-section, but another section. 

It may be added that the notice of claim given by settlement and im- 
provements, extends only to the quarter-section upon which they are 
situated, as defined by the public surveys. L. R. Hall (5 L. D., 141); 
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heynolds v. Cole (ib., 555) Union Pac. BR. R. Co. vy. Simmons (6 L. D., 
172); Hemsworth v. Holland (7 L. D., 76); Pooler v. Johusou (13 L. D., 
134); Shearer v. Rhone (ib., 480). 

Immediately after the (second) survey Miles sent a written notice to— 
Waller, informing him that he claimed the NW. 4 of the SW. 4 of Sec. 
28, 7.34 N., R.37 1.,—the tract incontroversy. Butsuch written notifi- 
cation is of no validity in the absence of the settlement and residence 
required by law. 

Your judgment in favor of Waller is sustained, and your decision 
that his entry be held intact is affirmed. 


INDIAN OCCUPANCY—SETTLEMENT RIGHT—ALLOTMENT. 


LONG JIM v. ROBINSON ET AL. AND CULTUS JIM ET AL. v. CHAPPELLE 
ET AL. 


Lands actually included within Indian occupancy are not subject to settlement; and 
a general order opening an Indian reservation does not operate to confer upon 
claimants under the settlement laws any right to settle upon, or enter, lands that 
are excluded from such appropriation by reason of Indian occupancy. 

The provision contained in the agreement of July 7, 1883, for the protection of all 
other Indians living on the Columbia reservation ” extends to Indians then living 
on said reservation but not represented in the negotiation of said agreement; 
and the failure of such Indians to elect within one year whether they would 
stay on said reservation, or remove to the Colville reservation, as provided in 
the act of Congress ratifying said agreement, will not defeat their right to receive 
allotments in accordance with said agreement. . 


Secretary Noble to the Commissioner of the General Land Office, January 
6, 1893. 


On the 9th day of July, 1892, you considered the above entitled cases 
on appeal of the Indians, and as the facts and legal questions involved 
are so nearly alike in them, you treated them as one case. 

The record shows that on the 28th day of November, 1890, Chelan 
Bob (an Indian) filed in the local land office at Waterville, Washing- 
ton, his application for the NW.4, N. § SW. 4, and lots 1, 2 and 3, of 
Sec. 20, T. 27 N., R. 23 E., W. M., containing 337.60 acres. 

On December 1, 1890, Cultus Jim (an Indian) filed in said local land 
office, his application for the SE. 4+ SH. 4, of Sec. 19, the $8. $ SW. 4 and 
lot 4, of Sec. 20, and lots 2 and 3 of Sec. 29 of the same township and 
range, containing 209.40 acres. 

On the same day Long Jim filed in said office his application for the 
NE. 4, NE. 4 SE. 4, and lot 1, of Sec. 11, W. 4, Sec. 12, lot 1, of Sec. 14 
and lots 1 and 2 of Sec. 13, T. 27 N., R. 22 E,, W. M., containing 525.30 
acres. 

All of the land filed for by Long Jim, except eighty acres, all filed 
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for by Cultus Jim, except forty acres, and all of that filed for by Chelan 
Bob, is claimed adversely to said Indians by white settlers, as follows: 

February, 1889, A. W. La Chappelle made homestead entry for the 
NE. 4 SW. 4, and lots 3 and 4, of said section 20, and lots 2 and 3 of 
said section 29 of T. 27 N.,R. 23 E. 

March 15, 1889, C. H. Ambercrombie made homestead eutry for the 
E. NW. 4 and lots 1 and 2 of said section 20, T. 27 N., R. 23 EK. 

— July 5, 1890, Charles A. Barron made homestead entry covering the 
NW.4 NW. 4 of said section 20, SW. 4 SW. 4 of Sec. 17, and the S. 4 
SE. 4 of Sec. 18, T. 27 N., R. 23 E. : 

July 14, 1890, Enos B. Peaslee made homestead entry for lot 1, NE. 
4 SEH. tand the 8S. 4 NE. 4 of said Sec. 11, T. 27 N., R. 22 E. 

July 16, 1890, Harrison Williams made homestead entry for the E. 4 
SE. 4 of said Sec. 19, and the W. 4 of the SW. + of said Sec. 20. 

October 17, 1890, Thomas Rh. Gibson made homestead entry for the 
E. 4 of the SW. 4, NW. 4 SW. 4 and the SW. 45H. 4, of said section 
13, T. 27 N., B, 22 E. 

On the 10th day of January, 1891, W. F. Allender made an affidavit 
that he acted as theagent for Long Jim in making his application and 
that the land embraced in Gibson’s entry was inadvertently included 
in said application, and on the same day said entry was commuted to 
cash entry No. 77. 

September 17, 1889, Julius Larabee filed his declaratory statement 
for the NW. 4 NE. 4, EH. $ NE. 4 of said Sec. 19, and the SW.4 NW. 2 
of said section 20, and on January 19, 1891, Edson E. Larabee made 
homestead entry for the same tract. 

Christopher Robinson (date not given) made homestead application 
for the SW.4 SW. 4 of said section 12, and lots 1, 2, and 3, of said sec- 
tion 13, T. 27 N., R. 22 E. 

Under instructions from you, a hearing was had before the register 
and receiver at Waterville, Washington, within whose district the land 
in controversy is situated, to determine the matter of these claims for 
allotments. At the time set for the trial all the parties appeared before 
the local officers and submitted their testimony. 

On the 13th day of April, 1891, the register and receiver found in 
favor of the several homestead entrymen and recommended that the 
applications of Chelan Bob, Cultus Jim and Long Jim to take the lands 
in controversy under the Moses treaty, should be denied. 

From their decision the Indian claimants appealed. 

On the 9th day of July, 1892, you reversed the judgment of the local 
officers, and held that said Indian applicants are entitled to have allot- 
ments of lands made to them in severalty in quantities and manuer pro- 
vided in the agreement of July 7, 1883, and that the right of said sev- 
eral white claimants is subordinate and subject to the prior superior 
right of said Indians. | ; 

An appeal by the white entrymen from your judgment brings the 
controversy here for determination. 


DECISIONS RELATING TO THE PUBLIC LANDS. 17 


All of the land in controversy was formerly embraced in the Colum- 
bian Indian reservation and these Indian claimants are seeking to avail 
themselves of the benefits of an agreement dated July 7, 1883, signed 
by the Secretary of the Interior and Commissioner of Indian Affairs, 
on the part of the govetnment, and on the part of the Indians by Chiefs 
Moses, Tonasket and Sar-Sarp-Kin. (See Report of the Commissioner 
of Indian Affairs for 1883, pp. LIX., LX X.and LXXI.) Said agreement 
provided, among other things, that the government would,— 
secure to Chief Moses and his people, as well as to all other Indians who may go on 
to the Colville reservation and engage in farming, equal rights aud protection. 

That until he and his people are located permanently on the Colville reserva- 
tion his status shallremainasnow. . . . . All other Indians now living on the 
Columbia reservation shall be entitled to six hundred and forty acres, or one square 
mile of laud, to each head of a family or male adnlt, in the possession and owner- 
ship of which they shall be guaranteed and protected. Orshould they move on to 
the Colville reservation within two years, they will be provided with such farming 
implements as nay be required, provided they surrender all rights to the Columbia 
resery ation. 

This agreement was accepted, ratified and confirmed by the act of 
Congress approved on the 4th day of July, 1884 (23 Stat., pp. 79 and 
80), with the proviso: 

That the Indians now residing on said Columbia reservation shall elect within one 
year from the passage of this act whether they will remain upon said reservation 
on the terms therein stipulated or remove to the Colville reservation: And provided 
further, that in ease said Indians so elect to remain on said Columbia reservation 
the Secretary of the Interior shall cause the quantity of land therein stipulated to be 
allowed them to be selected in as compact form as possible, the same when so selected 
to be held for the exclusive use and occupation of said Indiaus, and the remainder 
of said reservation to be thereupon restored to the public domain, and shall be dis- 
posed of to actual settlers nnder the homestead laws only, etc. 

At the time said agreement was made, and at the time it was so rat- 
ified by Congress, it appears there was a band of Indians, numbering 
some forty or fifty persons, who resided upon, and near to, the north 
bank of the Chelan river and Chelan lake; which Indians recognized Eno- 
mo-sit-za as their chief; that about the time said agreement was made 
said chief was taken sick and died; they were claimed by Moses as part 
of his people and so treated by the government; it further appears that 
these Indian applicants are inembers of Eno-mo-sit-za’s band, and they 
claim that said band owed no allegiance to Chief Moses, and that Moses 
had no right or authority to negotiate for the sale of the lands occupied 
by them. Long Jim—one of these applicants—is a son of the late Chief 
Eno-mo-sit-za, and as such claims to be the legitimate chief of said band. 
_ The testimony clearly shows that this band, for upwards of thirty-five 
years, have occupied the country along the north shore of Lake 
Chelan, and the west bank of the Columbia river, as far north as the 
Methon river, to an undefined distance westward; that since his father’s 
death Long Jim, or as he is called by the Indians, “ In-amache Jim,” 
has been recognized by these Chelan Indians as their chief; that 
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Sar-sarp-kin, Moses and Long Jim’s father were chiefS over different 
portions of the country, and that Jim and his band regarded said chiefs 
as equals. Jim’s father was sick when the agreement of July 7, 1883, 
was entered into, and died shortly afterwards, thereupon Long Jim suc- 
ceeded him as chief of said band. The testimony fails to show that 
the Chelan Indians were followers of Chief Moses, or that he was 


authorized to act for them in making said agreement. As to the 
occupaney of the lands in question by these Indians, it is clearly shown 


that many of them have lived all their lives upon the land they now 
claim. Long Jim testified that he was thirty-eight years old, a married 
man, and was born, and had all his life, lived upon the Jand claimed by 
him. Chelan Bob and Cultus Jim are married men; they have part of 
the land embraced in their respective claims fenced in common; they 
have cultivated a part of said lands for many years, and long before 
La Chappelle or any other white man made any claim to said lands, 
These Indians have raised stock, grass, small grain and vegetables on 
their claims. They belong to Long Jim’s band, and have persistently 
held to their homes; claiming all the time that Moses had no right or 
authority to act for them in any respect. 

These Indian applicants, and others of the band, have not received 
anything from the government under the Moses agreement, or other- 
wise; they have clung to the homes of their ancestors and managed to 
secure their own living by raising stock and tilling the soil independent 
of government assistance. 

This band, which was at one time an independent tribe, inhabiting 
and occupying a large scope of territory along the Columbia and Che- 
lan rivers, has had its occupancy narrowed down, from time to time, 
until it seems to be limited to the tracts on which some parts of the im- 
provements of the individual members of the band are located. This 
controversy involves the question as to whether these Indians have 
any legal rights in or to the lands in controversy that the white settler 
is bound torespect. If the filing and entries of the white claimants 
were made in violation of law or the instructions of the Land Depart- 
ment, made pursuant to law, then said filing and entries must be can- 
celed, and if this be done then it practically leaves the claims of the In- 
dians ex parte to be settled between them and the government. 

On the 31st day of May, 1884, the Department approved a circular 
issued by the Commissioner of the General Land Office in which it was 
said: (See 3 L. D., 371.) 

Information having been received from the War Department of attempts of white 
men to dispossess non-reservation Indians along the Columbia River and other 
places within the Military Department of the Columbia of the land they have for 
years occupied and cultivated, and similar information having been received from 
other sources in reference to other localities where land is occupied by Indians who 
are making efforts to support themselves by their own labor, you are hereby in- 
structed to peremptorily refuse all entries and filings attempted to be made by oth- 


ers than the Indian occupants upon lands in the possession of Indians who have 
made improvements of any value whatever thereon. 
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In order that the homes and improvements of such Indians may be protected, as 
intended by these instructions, you are directed to ascertain by whatever means 
may be at your command whether any lands in your district are occupied by Indian 
inhabitants, and the locality of their possession and improvements as near as may 
be, and to allow no entries of filings upon such lands. Wheu the fact of Indian 
occupancy is denied or doubtful, the proper investigation will be ordered prior to 
the allowance of adverse claims. Where lands are unsurveyed no appropriation 
will be allowed within the region of Indian settlements until the surveys have been 
made and the land occupied by Indians ascertained and defined. 


These instructions were re-issued on the 26th day of October, 1887, 
(See 6 L. D., 341) in which it was said: 


The foregoing instructions apply to every land district and to all lands occupied 
by Indian inhabitants in any part of the public land States and Territories of the 
United States. 

It has been officially represented that these instructious are disregarded, and that 
public land entries have been allowed upon lands on which Indian inhabitants have 
their homes and improvements, and in some cases where the Iudians have so resided. 
for a number of years, cultivating the soil and making the land their permanent | 
homes. The allowance of such entries is a violation of the instructions of this De- 
partment, and an act of inhumanity to a defenseless people, aud Drovecniye of vio- 
lence and disturbance. 

You are enjoined and commanded to strictly obey and follow the instructions of 
the above circular and to permit no entries upon lands in the possession, occu- 
pation and use of Indian inhabitants, or covered by their homes and improvements 
and you will exercise every care and precaution to prevent the inadvertent allow- 
ance of any such entries. It is presumed that you know or can ascertain the local- 
ities of Indian possession and occupancy in your respective districts, and you will 
make it your duty to do so, and will avail yourselves of all information furnished 
you by officers of the Indian service. 

Surveyors-general will instruct their deputies to carefully and fully note all In- 
dian occupations in their returns of surveys hereafter made or reported, and the 
same mnst be expressed upon the plats of survey. 


The substance of these instructions is repeated in the general circular 
of your office approved February 6, 1892, on page 69. 

In the case of Mission Indians v. ‘Walsh, on review, (13 L. D., 269), 
it was held that land subject to Indian occupancy can not be taken 
under the settlement laws, and that an executive order creating a reser- 
vation that excludes the major portion of such land from the boundaries 
thereof does not operate to confer settlement rights that could not 
otherwise be obtained. 

These circulars seem in spirit and letter-to completely cover the cases 
at bar, and if it were not for the executive order of May 1, 1886, restor- 
ing the lands to the public domain there would be no question but 
what the filing and entries in question were illegal and void ab inttto. 
The ruling in the Walsh case, supra, covers this point wherein it holds 
that the legal effect of an executive order, restoring lands theretofore 
withdrawn, is that it does not operate to confer any settlement rights 
that could not otherwise be obtained. In other words such order does 
not confer upon claimants under the pre-emption and homestead laws, 
any right to settle on, file upon, or enter such lands as are excluded 
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from such filing, entry or settlement, by reason of its occupation by 
Indian claimants, 

Inasmuch as there is no question of the occupancy of the land in 
controversy by these Indians long prior to and at the time the filing, 
settlements or entries of these claimants were made, it follows that 
they must be canceled, in so far as they conflict with these Indians’ 
claims, which you are directed to cause to be done. 

The only remaining question is whether these Indian applicants can 
avail themselves of the benefits of the agreement of July 7, 1883, be- 
tween Chief Moses, and the Secretary of the Interior which was con- 
firmed by the act of Congress of July 4, 1884, supra. While these In- 
dians were not parties to that agreement in the sense that they were 
represented in making 1t in person or by any one authorized to act for 
them, yet 1f they were in the position or occupied such a relation as to - 
be included in its terms, I can see no legal reason, as between them and 
the United States for the government withholding from them the full 
benefits it agreed to bestow upon them. That agreement was the sol- 
emn obligation of the United States made by its executive branch and 
ratified by Congress. Good faith and fair dealing demands that the 
sovernment perform its agreement in letter and in spirit. 

It is a familiar and fundamental principle in the construction of con- 
tracts, that the facts and surrounding circumstances attending the exe- 
cution of a contract may be taken into consideration in construing it. 

In connection with this agreement it appears that certain chiefs, 
among them Moses, professedly representing different tribes of Indians 
assumed to act for their people and in so far as their people’s rights were 
concerned, their acts were binding. At the same time it appears now 
as a fact that these Indians were then on the land and claiming to have, 
and entitled in all fairness to the same rights to it as Moses and his co- 
contractors had and claimed; the Secretary and Congress knew that it 
was altogether likely that there were “ other Indians,” than those repre- 
sented by the chiefs present when the agreement was made, upon the 
reservation, whose rights should be carefully guarded and protected by 
the government. It was evidently the purpose of the Secretary and 
Congress to provide for this contingency in the agreement wherein it 
provides that— | 

All other Indians now living on«the Columbia reservation shall be entitled to 640 


acres, or one square mile of land, to each head of family or male adult, in the posses- 
sion and ownership of which they shall be guaranteed and protected. 


This amounts to an absolute guaranty of the government, to the ex- 
tent named, of the right to, and possession of, the lands in the posses- 
sion of these Indian applicants, as they come clearly under the head of 
‘‘ other Indians” living on the Columbia reservation. 

The act of July 4, 1884, supra, provided that the Indians then living 
on said reservation should elect within one year from the passage of the 
act whether they would remain on said reservation on the terms therein 
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stipulated or remove to the Colville reservation; and in case said In- 
dians so elected to remain on said reservation the Secretary of the 
Interior was to cause the quantity of land stipulated to be allowed to 
them to be selected and held for the exclusive use and occupation of 
said Indians. 

The register and receiver based their judgment against the Indian 
claimants principally upon the fact that they had failed to elect, within 
one year as to whether they would go on the Colville reservation or 
take their allotments under the act of July 4, 1884, supra. The pro- 
viso in said act requiring the election to be made in one year Is ‘ that 
Sar-sarp-kin and the Indians now residing on the Columbia reservation 
shall elect, within one yéar from the passage of this act, whether they 
will remain upon said reservation on the terms therein stipulated, or 
remove to the Colville reservation.” This evidently refers to Sar-sarp- 
kin and the Indians represeuted by him who were directly represented 
by him in making the agreement and can not be held as binding on 
these Indian applicants because they were not parties to nor repre- 
sented in making said agreement. 

It appears that in the spring of 1885 a special agent was sent to said 
resetvation to ascertain whether the Indians would remain on it or re- 
move to the Colville reservation. It further appears that on July 23, 
1885, said agent subinitted a report of a trip to Lake Chelan pertaining 
to allotments of lands to the Indians near saidlake, and on the Colum- 
bia reservation. His report shows that some of the Indians objected 


to having surveys matle; among those objecting was a young chief | 


“ Winnemesche” or Chelan Jim, as he was more frequently called. 
Said agent and this chief together with about twenty-five male adults 
of his tribe had a conference upon the subject of their taking allotments 
on the Columbia reservation. Said conference lasted more than two 
days during which time the agent represented to the Indians the great 
advantage of their taking allotments, to which the chief who acted as 
spokesman for his band, replied in substance, that the Great Spirit 
gave the lands which they were then living upon to his ancestors who 
were buried where they had always lived; that his people had always 
lived at peace with the whites and had in no instance committed any 
wrong against the life or property of their white neighbors; that they 
had never asked or received anything from the governmeut, and that 
all they asked was that they might be allowed, iu the future as in the 
past, to settle in peace upon the lands of their birthplace, and that the 
Great Spirit would be displeased if he or Ins people took the course 
advised by the agent. 

The matter drifted along and it seems these Indians were removed to 
the Colville reservation by the aid of the military authorities, and 
three of the Indians were put in the agency jail for alleged insubordi- 
nation, and kept there until released to attend the hearing below. 
Charges against the Indians representing them to be drunken, worth- 
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less and dangerous characters, denials of the same; counter-charges of 
collusion among the whites to wrongfully deprive the Indians of their 
rights, appear to have been made from time to time before the Indian 
Office; all of which resulted in divers investigations and conflicting 
reports of the officers charged therewith. The last two of these re- 
ports, as appears, from the letter of the Commissioner of Indian Affairs | 
to you, dated January 21, 1892; one of Special Agent Litchfield, dated 
January 24,1891, and one of Inspector Gardner, dated March 9, 1891, 
both find that these Indian applicants are entitled to the land they 
claim. 

The record in the case, after it was appealed to you, was submitted 
by you to the Indian Office and upon examination of it, the Commis- 
sioner expresses the opinion that to allow these entries made by white 
men “to stand and the lands covered thereby to pass to patent, would 
be an act of injustice to an ignorant people, one that would be calcu- 
lated to provoke violence and disturbance.” 

After a full and elaborate discussion and consideration of the record 
and facts in the case, you held: 


That said Indian applicants are entitled to have allotments of lands made to them 
in severalty in quantities and manner provided in the agreement of July 7, 1883, and. 
that the right of said several white claimants above named to the land claimed by 
them, is subordinate and subject to the prior and superior right of said Indians. 


After a careful examination of the testimony and record in the case; 


I am satisfied that your judgment is correct, and it is accordingly af- 
firmed. | 


CONTEST—PROCEEDINGS BY THE GOVERNMENT--RESIDENCE. 
GIBBS v. KENNY. 


Proceedings on the adverse report of a special agent, are no bar to a subsequent con- 
test against the entry in question on grounds presented by said report, where 
such proceedings are abandoned without a hearing therein. 

Residence cxn not be acquired nor maintained by going upon or visiting a claim 
solely for the purpose of complying with the letter of the law. The act of going 
upon the land, and the occupancy thereof, must concur with the intent to make 
it apermanent home to the exclusion of one elsewhere. 


First Assistant Secretary Chandler to the Commvissioner of the General 
| Land Office, January 6, 1893. 


Stephen Kenny has appealed from your decision of March 3, 1892, 
holding for cancellation his homestead entry for the E. $ of the NE. 4 
and HE. 4 of the SE. 4 of Sec. 3, T. 42 N., B. 10 E., Del Norte land dis- 
trict, Colorado. 

The entry was made May 6, 1884. In summer of 1887 an examina- 


DECISIONS RELATING TO THE PUBLIC LANDS. 23 


tion was made by E. S. Bruce, a special agent of your office, which re- 
sulted in an adverse report on November 21, 1887. On December 23, 
same year, you held the entry for cancellation. The entryman asked 
for a hearing, and by letter of January 23, 1888, the local officers were 
directed to inform him that it was granted. By reason of delays that 
need not be set forth in detail, a hearing was never had; but Special. 
Agent Wells was directed to look into the matter. He reported that 
one of the witnesses named in Agent Bruce’s report, George O. Simons, 
was dead; that another witness, James Green, he was unable to find; 
that the third witness, E. L. Jones, could only testify as to the ap- 
pearance of the land as to improvement and cultivation, but knew 
nothing of the facts as to residence. He added that in his opinion, 
from inquiry in the neighborhood and from the affidavits of certain 
witnesses, the entryman had complied with the law. Thereupon you, 
on October 10, 1889, revoked the order for a hearing, and directed that 
the entry remain intact. | 

On May 17, 1890, he submitted final proof, when he was confronted 
by George A. Gibbs, whose counsel cross examined him and one of his 
witnesses, Final certificate, however, was issued May 20, 1890. On 
June 12, same year, Gibbs filed formal protest against the entry, al- 
leging that the entryman had not maintained residence upon the land 
as required by law; that the only improvements on the tract were a small 
log cabin worth not to exceed thirty dollars, and a well sunk for the 
purpose of watering stock. 

A hearing was ordered by your letter of July 5, 1890; which, after 
due notice, was had béfore the local officers on August 20, 1890—both 
parties appearing in person and submitting testimony. 

As the result of the trial, the local officers found— 

That he did not reside there (i. e., on his homestead entry) continuously, to the 
exclusion of a home elsewhere, but while maintaining such a residence on this land 
as he thought would enable him to acquire title thereto under the homestead law, 
his real home, and what his neighbors understood to be his abiding place, was at 
his larger house on his adjoining land, where he kept his farming implements, his 
domestic animals, lodged and boarded his help, and where he stayed a great portion 
of the time himself. | 


They therefore recommended the cancellation of his entry. He ap- 
pealed to your office, and you atfirmed the judgment of the local offi- 
cers. He now appeals to the Department. 

The appellant contends that your action revoking the order for a 
hearing on the charges preferred by Special Agent Bruce and direct- 
ing that the entry remain intact— 

Constitutes an adjudication, and is a bar to any subsequent contest covering the 
same charges, notwithstanding the finding may be based upon evidence taken by a 
special agent instead of the local officers ..... Upon this point of res judicata 
we invite a careful examination of the following decisions, to wit: Parker v. Gamble 


(3 L. D., 390); Reeves +. Emblen (8 L. D., 444); Mead v. Cushman (10 L. D., 253); 
Busch v, Devine (12 L, D., 317); McAllister v. Arnold (12 L. D., 520). In the last 
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case above cited, the proceedings which were held to be a bar to the contest were 
based upon a special agent’s report. We therefore ask that the contest be disinissed 
upon this ground above, 

In the first four cases cited by the appellant, there had been a hearing; 
they were therefore widely different from the case at bar. In the last 
case, to which appellant directs special attention, it is true that ‘ the 
proceedings which were held to be a bar to the contest were based upon 
a special agent’s report ”—but those “‘ proceedings ” consisted of a hear- 
ing *‘ commencing September 4, 1885, and continuing nearly two mouths, 
during which time thirty-six witnesses were examined, and testimony 
taken, covering about one thousand manuscript pages.” None of the 
cases cited afford any support for the contention that any action taken 
by your office on a special agent’s report, where no hearing las been 
had, is a bar to a contest thereafter ou the same or any other allegation. 

Appellant contends that the contest was initiated from a revengeful 
motive because the entryman refused to let the contestant have water 
from hisland. While this fact, if shown, might cause contestant’s testi- 
mony to be scrutinized with unusual care, yet 1f failure to comply with 
the requirements of the law is clearly shown, * the contestant’s motive 
in attacking the entry . . . . is not material to the entrymai’s de- 
fense.” Wazuzer v. Kropitzky, syllabus, 5 L. D., 296.) 

Counsel also contends that “the only issue is that of residence;” 
that “it is expressly found as a facet by the local officers, that Kenny 
established his actual, bona fide residence on this land in November, 
1884;” and that “the burden is upon the contestant to show an aban- 
doument of that residence—to show when and how this log house on 
the homestead ceased to be Kenny’s legal home.” If the appellant in- 
sists upon abiding by the express finding of the local officers, their 
finding as to the kind of residence established by the defendant is that 
it was “such residence... ... as he thought would enable him to 
acquire title thereto.” But— 
residence can not be acquired or maintained by going upon or visiting a claim solely 
for the purpose of complying with the letter of the law, with a view of thereby ac- 
quiring title to the land; but the act of going upon and the occupaney of the land 
must concur with the intent to make it a permanent home to the exclusion of one 
elsewhere. (Dayton v. Dayton, on review, 8 L. D., 248; Mary Campbell, on review, 
ib., 331.) 

I have carefully examined the testimony taken at the hearing; I con- 
cur in the finding of facts and the couelusions of law contained in the 
opinions of the local officers and of yourself; and your decision is 
therefore affirmed. 
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RELINQUISHMENT—REINSTATEMENT. 
SHORT v. FLETCHER. 


A relinguishmnent procured from the entryman while he is so intoxicated as to be in- 
capacitated for the transaction of business is not his voluntary act; and an entry 
canceled thereunder must be reinstated. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, January 9, 1893. 


On May 9, 1889, Aaron Short made homestead entry (No. 857) of the 
Si. 4, Sec. 2, T., 17 N., R. 7 W., at Kingfisher, Oklahoma Territory. 

On June 25, 1889, he rolinguished his entry, and the same was can- 
celed by the local officers. | 

On the same day George W. Fletcher made homestead entry (No: 
2583) of said land. 

On July 9, 1889, said Short filed in the local office an affidavit of 
contest against Fletcher’s entry, alleging— 

That the said George W, Fletcher male his entry in fraud. That he procured by 
fraud, (or) caused to be procured, affiant’s relinquishment to his H. EK, No. 857, made 
by affiant upon said tract. That said relinquishment was procured by fraud and 
misrepresentation, and while affiant was under the influence of intoxicating liquors 
to such an extent as to incapacitate him from transacting business. Thataffiant has 
valuable improvements upon said tract, and is an actual settler residing thereon. 
That the eutry of said Fletcher is frandulent, and made for speculative purposes ; 
aud this affiant has no knowledge or recollection of executing a relinquishment of 
his entry. . 

The affiant further asked that “his H. E, No. 857 for said tract be 
reinstated and the H. EH. No. 2583 of said defendant be cancelled.” 

A hearing was ordered for November 13, 1889, when the parties. 
appeared and submitted testimony. On January 22, 1890 the local 
officers found that “every material allegation of plaintiff’s complaint 
has been sustained by a preponderance of testimony; and the decision 
of this office is that the entry of George W. Fletcher for said tract of 
land be cancelled and that the entry of plaintiff Aaron Short for said 
land be reinstated.” bs 

On appeal you affirmed their decision by letter of January 26, 1892, 
holding “ that at the time Short executed and filed his relinquishment © 
he was not in a condition to know what he was doing.” 

An appeal now brings the case to this Department. 

It is contended that said decision is contrary to law, and to the testi- — 
mony in the case. The testimony establishes the fact that there was a 
preconcerted plan between certain parties who wished to locate a town- 
site on Short’s land, to get him drunk, and while drunk, to secure a 
relinquishment from him, and then get a soldier to enter the land who 
could make final proof in a year’s time, and who was then to convey 
forty or eighty acres of said land for said townsite. This scheme was 
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carried out so far that Short was made drunk, and while drunk his. 
relinguishment was obtained and filed in the local office, and Fletcher, 
who had been previously selected as the soldier to enter the land, did 
enter if on the same day the relinquishment was filed. Short’s intoxi- 
cation was so complete as to incapacitate him from doing business. It 
has been held by this Department that a relinquishment obtained from 
one who was drunk at the time could not be considered as a voluntary 
act, but as obtained fraudulently, and that an entry canceled onaccount 
of such relinquishment should be reinstated. Duncan v. Campbell (2 
L. D., 325); O’Connor v. Stewart (15 L. D., 555), 

In Pitt v. Smith (3 Camp. Cas., 33) Lord Ellenborough held that 
‘there was no agreement if the defendant was intoxicated in the man- 
ner supposed. He had not an agreeing mind. Intoxication is good 
evidence upon a plea of non est factum to a deed, of non concessit to a 
grant, and of non assumpsit to a promise.” This decision has been fol- 
lowed by both English and American text writers and Courts. (See 
the authorities collected in American and English Encyclopedia of Law, 
Vol. 11, p. 774.) This principle is especially applicable where the action 
of the intoxicated person is greatly to his disadvantage, and his intoxi- 
cation has been procured for the purpose of taking advantage of him. 

Your judgment is affirmed. 


DORMAN v. MCCOMBS. 


Motion for the review of departmental decision of June 28, 1892, 14 
L. D., 700, denied by Secretary Noble, January 9, 1893. 


PRACTICE—NOTICE—SERVICE BY PUBLICATION. 
JARDEE vy. CANNON, 


Publication of notice is not authorized on an affidavit that fails to show what effort 
has been made to secure personal service; and such defect can not be cured by 
additional affidavits filed after the issuance of notice. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, January 9, 1898. 


On August 23, 1884, George W. Cannon made timber-culture entry 
(No. 2437) of the SE. 4 of Sec. 32, T. 31, R. 18 W., at Valentine, Nebraska. 

On December 18, 1889, John Jardee filed an affidavit of contest, alleg- 
ing that— 

Prior to the year 1888, there had been ten acres broken and cultivated; and during 
the year 1888 the whole ten acres were planted to cuttings and seeds, but were not 
_ cultivated; in the year 1889 the said land was not cultivated, and at the present 
time there is not to exceed one acre of tre: ground on said land, and said defects 
have not been cnred at the present time. 
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The foregoing affidavit was sworn to on December 13, 1889, before 
J. W. Davenport, a notary public, of Rock county, Nebraska. 


At the same date he made the following affidavit before the same 
notary public: 
State of Nebraska 
8s. 
Rock County 
Personally appeared before me John Jardee of Rock county, State of Nebraska, 
who, upon oath, says that after due inquiry he cannot find the present residence of 
ene. W.Cannon, and when last heard from he was in Sioux City, Iowa. 
(Signed) JOHN JARDEE, 
Sao to and subscribed before me this 138th day of December A. D., 1889. 
(Signed) J. H. DAVENPORT, 
Notary Public. 


Upon this affidavit solely, so far as appears, the local officers, on 
January 30, 1890, gave a notice by publication, summoning the parties 
to appear at the local office on March 22, 1890, and before said Daven- 
port at his office in Newport, Nebraska, on March 18, 1890, to offer tes- 
timony concerning said alleged failure. 

The contestant appeared before said notary, but the claimant failed 
to appear. The contestant and two other witnesses testified in his be- 
half to the alleged failure. 

On June 10, 1890, and before the local officers had rendered their 
decision, the claimant filed a motion to dismiss the contest— ; 
for the reason that he never received notice of the initiation of the same, though his 
place of residence was well Known to contestant, and could have been known by 
enquiry of persons living in the vicinity of the land in controversy, and particu- 
larly of D. B. Bennett, who was employed by claimant to do the work upon his 
claim, and with whom claimant corresponded from time to time. 

On August 9, 1890, the local officers made their judgment in which 
they held that the contestant had sustained his allegations, and recom- 
mended the cancellation of said entry, and overruled said motion. 

On appeal you sustained their decision on the merits, by your letter 
of February 29, 1892, but failed to pass definitely upon the question of 
jurisdiction raised by said motion. 

An appeal now brings the case before me. 

The specifications assign ten separate grounds of error in your 
decision, of which it is only necessary to consider the seventh. It is 
as follows: 


Error in not setting aside service by publication for want of evidence of due 
diligence to obtain personal service. 


Rule 11, Rules of Practice, provides that— 


Notice may be given by publication alone when it is shown by affidavit of the 
contestant, and by such other evidence as the register and receiver may require, 
that dne diligence has been used and that personal service cannot be made. The 
party will be required to state what effort has been made to get personal service, 

The affiant in the present case does not state “what effort has 
been made to get personal service,” except that “after due enquiry he 
cannot find the present residence of George W. Cannon, and when 
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last heard from he was in Sioux City, Iowa.” He is not the proper 
judge of what is “due enquiry.” He should state the facts relating to 
his enquiry, that the proper officers may determine whether he has 
used due diligence or not. It does not appear in said affidavit that he 
enquired in the vicinity of the land, or where, or when, or to what 
extent his enquiries were made. 

In Musser v. Parker (13 L. D., 240) an affidavit like the one in this 
case was held insufficient. In that case it is said—“ It is apparent, 
following the practice, that the affidavit, wusupported by other evi- 
dence, is insufficient, and whatever other evidence the local officers 
may have had, there is none before me.” ; 

In the present case it does not even appear that the contestant was 


present in person before the local officers before the notice was issued, 


or that any “ other evidence” than said affidavit was received by them. 

. Affidavits were filed by the contestant after the notice was issued > 
for the purpose of curing the defect in the first affidavit, but such 
showing was too late. Burgess v. Pope’s Heirs (9 L. D., 218). 

In the present case the timber-culture application and the receipt of 
the claimant both state that his residence is “‘ Bassett, Nebraska.” 

The jurisdiction of the local officers depended upon the service of 
notice according to “the rules established,” as provided by the third 
section of the timber-culture act of June 14, 1878 (20 Stat., 113). 

The claimant has not had his day in court, and is not legally bound 
by the proceedings had in the case, and they are therefore set aside. 
Hither a new notice for a re-hearing must be issued within thirty days 
after service of notice of this decision upon the contestant, or the con- 
test inust be dismissed, as the contestant may elect. Michael Howard 
{15 L. D. 506). 

Your judgment is modified accordingly. 


» Ss ee 
ae CONFIRMATION—CHANGE OF VENUE—LOCAL OFFICER. 


EMBLEN ¥. WEED, 


é 


The sale of an undivided interest in the land covered by an entry prior to March 1, 
1888, does not bring said entry within the confirmatory provisions of section 7, 
act of March 3, 1891. 

There is no statutory provision nor departmental regulation providing for a change 
of venue in proceedings before a local office. 

The interest of a local officer in the subject mattér involved in a contest does not 
preclude nor excuse such officer from taking part in the determination of the 
case. 


Secretary Noble to the Commissioner of the General Land Office, January 
9.1893 


On the 28th of May, 1891, you rendered a decision in this case, hear 
the conclusion of which you said “10 appeal from this decision to the 
Honorable Secretary will be allowed.” A motion for review of that de- 
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cision being made, you denied the same on the 29th of July, 1891. This 
was followed by an application for certiorari,which was granted by the 
Department, on the 23d of December, 1891 (13 L. D., 722), The case 
is now before me in response to the direction contained in said writ. 

In the application therefor, the errors complained of in your decisions 
of May 28 and July 29, 1891, were duly enumerated and specified, and 
an elaborate arguineut in support of said application, and to show the 
existence of such errors, was filed by the counsel for Emblen. A 
lengthy answer thereto was filed by the counsel for Weed. Since the 
granting of said writ no additional papers have been filed by either 
party, and I have therefore considered the case npon the record as then 
made up. 

From this record I learn that George F. Weed made pre-emption 
cash entry for the SH. 4 of Sec. 22, T. 2 N., BR. £8 W., Denver land dis- 
trict, Colorado, on the 19th of September, 1885, having made settle- 
ment upon said land on the 18th of February of that year, and filed his 
declaratory statement therefor on the 26th of that month. 

On the 4th of October, 1888, George F. Emblen filed an affidavit of 
contest, alleging that said cash entry had been secured by false and 
fraudulent representations; that prior to such entry Weed had never 
become a bona fide resident upon said land, or resided thereon in good 
faith; that he had caused and allowed said land to be built upon as a 
townsite, and used the same for the purposes of trade, prior to date of 
said etry. | 

You ordered a heariug before the local officers to determine the truth 
of these charges, and at the conclusion of the contestant’s evidence, 
the claimant moved that the case be dismissed, on the ground that the 
contestant had failed to prove his charges. This motion was granted, 
and the contest dismissed. An appeal was taken to your office, and on 
the 20th of February, 1890, yon reversed the decision of the local offi- 
cers, and held said entry for cancellation. 

Weed then moved for a review or reconsideration of your decision, 
and asked if that motion was not granted, that a rehearing before the 
local officers be ordered. The mayor and board of trustees of the town 
of Yuma, Colorado, which town was built upon said land, also peti- 
tioned that a hearing of the case before the local officers be granted, 
and that said petitioners be allowed to intervene and be made parties 
defendant. 

A. F. Meyer, and several other residents of the town of Yuma, also 
applied to be made parties defendant, and prayed that a rehearing be 
granted, aud that they be allowed to detend for themselves and for the 
benefit of all other resideuts of said town in interest. They alleged that 
they were residents of Yuma, Colorado; that the principal portion of 
said town, and nearly all the valuable improvements thereof were situ- 
ated upon the land in controversy, and that said applicants were own- 
ers of valuable improvements upon said land; that the value of the per- 
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manent improvements of said town is about three hundred thousand 
dollars, and about six hundred people resided in said town. They also 
alleged that Weed had fully complied with the law in good faith, and 
that long prior to the initiation of contest by Emblen, they had pur- 
chased from Weed the land upon which their improvements had been 
made. | 

After considering these several motions, petitions, and applications, 
you decided on the 18th of June, 1890, that the petition of the mayor 
and board of trustees of the town of Yuma, and the application of Meyer 
and others, did not show sufficient cause for rehearing, but that as the 
entryman had offered no testimony when he made his motion to dismiss 
the contest, that his entry ought not to be canceled without first allow- 
ing him an opportunity to rebut the proof offered by the contestant. 
You, therefore, modified your decision of February 20, 1890, and re- 
manded the case to the local office for further hearing, directing that 
testimony be first offered in behalf of the defence, and after that the 
contestant be allowed to introduce evidence in rebuttal. You also 
ordered that said mayor and board of trustees, together with Meyer, 
and any other parties who might file a statement in the local office show- 
ing their interest under said entry, shall be allowed to intervene and 
defend at such further hearing. The local officers were directed to give 
due notice to all parties in interest of the time set for such hearing. 

On the 23d of June, 1890, the local officers at Denver notified all par- 
ties of the order for rehearing, but before such hearing took place, the 
Akron land district was formed and the land involved coming within 
the boundaries of that distrct, all papers and letters in the matter were 
transferred to the land office therein. This was prior to the Ist of Au- 
gust, 1890, and on that date the local officers af Akron issued notice 
for said Emblen and Weed to appear at their office on the 16th of Sep- 
tember, 1890, and submit testimony, as allowed by your letter of June 
18, 1890. 

Upon the application of Weed, made prior to the 16th of September, 
thetestimony of severalof his witnesses was taken by commissioners duly 
appointed for that purpose. On the 16th of September, the day fixed 
for the hearing before the Akron local officers, neither Emblen nor his 
attorney appeared, but the attorney had mailed at Denver, the day 
previous, a letter addressed to said local officers, containing an appli- 
cation for a continuance for forty days, to enable Emblen to secure the 
deposition of a witness, and also an affidavit embodying a protest 
against a further hearing in said case by the local officers of the Akron 
office. In this paper it was alleged that Weed, by his motion to dis- 
miss the contest at the close of contestant’s testimony at the first hear- 
ing, forfeited his right to submit further testimony; that your letter 
ordering the rehearing directed it to take place at the Denver office; 
that Mr. Reed, the receiver at the Akron office, was interested in the 
result of said contest, being the owner of a. portion of said land by title 
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derived from Weed, and was prejudiced against the contestant and 
biased in favor of the claimant, and he therefore prayed for a change of 
venue and that the further hearing be had before some disinterested 
officer to be designated by your office. 

The local officers denied the application for a change of venue, took 
the testimony of Weed and his witnesses, and allowed Emblen ten days 
within which to file interrogatories relative to the deposition of his ab- 
sent witness. Upon being advised by the local officers of their action, 
Emblen sought to appeal therefrom, but the local officers refused to 
allow an appeal, claiming that their action was interlocutory and not 
appealable, 

On the 4th of November, 1890, the local officers rendered their joint 
decision in the case, in which they said: ‘“‘ We find the preponderance 
of testimony in favor of claimant’s good faith in acquiring title to this 
land, and dismiss the contest.” 

An appeal from that decision was taken to your office, and on the 28th 
of May, 1891, you approved and affirmed the decision of the local offi- 
cers, and held that inasmuch as Emblen had relinquished all preference 
right to make entry for the land, and had declined to pay the costs of 
the contest, except so far as the testimony on his part was concerned, 
that he was a protestant and not a contestant, and was therefore not 
elltitled to the right of appeal from your decision to the Department. 

In answer to a motion made by Emblen for a review of that decision, 
the counsel for Weed moved that his entry be confirmed under section 
seven of the act of March 3, 1891 (26 Stat., 1095), it appearing that after 
final entry and prior to March 1, 1888, Weed had sold and conveyed a 
large portion of said land to bona fide purchasers, for valuable consider- 
ations. 

In your decision of Emblen’s motion for review, dated July 29, 1891, 
you denied said motion and after referring to the evidence in the case 
in reference to conveyances by Weed, you said: 

It appears from the foregoing evidence of conveyances that prior to the first of 
March, 1888, Weed had conveyed for valuable consideration, by warranty deed, his 
entire interest in one quarter of the land in dispute, viz: Forty acres, and by an- 
other warranty deed one-half of an undivided interest in all the remaiuder of the 
land herein, viz., in one hundred and twenty acres, and that as late as May 26, 1891, 
there was no recorded reconveyance to Weed of any of the lands so formerly transferred 
by him. It is therefore to be held, by reason of these sales, the evidence being satis- 
factory, that the title to the land is complete and confirmed by section 7, of the act of 
Congress hereinbefore mentioned, and will pass to patent, and this independent of 


the fact that the entry is sustained on its merits,and entitled to patent on that 
ground. 


In deciding Emblen’s application for certiorari, the only question 
before the Department was as to whether he was or was not entitled to 
the right of appeal from your decision of April 28, 1891, wherein you 
had held that he was a protestant and not a contestant, because he had 
relinquished his preference right to make entry for the land, and had — 
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declined to pay the costs of thecontest, exceptunder rule 55 of the rules 
of practice. In deciding that question the Department said: 


Prior to the passage of the act of May 14, 1880, the preference right of entry was 
unknown, but it was not then claimed that a contestant was not a party in interest, 
and that he had no right of appeal. A distinction was recognized between a con- 
testant anda protestant before that act became a law. A person who charged a de- 
fanlt against an entryman, and produced evidence in support of such charge, and 
paid the costs of takiug testimony upon his own direct and cross-examination, as re- 
qnired by rule 55, was a contestant, and entitled to the right of appeal, while aper- 
son who simply charged a default and furnished the information upon which it was 
based, but paid no part of the costs of the proceedings which resulted from such 
charge, was a protestant, without interest in the case, and without the right of 
appeal. 


Under the circumstances of this case, it was held that your decision 
denied Emblen aright to which he was entitled. 

With the entire record now before me, other questions are presented 
for consideration. That the entry of Weed was confirmed by section 
seven of the act of March 3, 1891, is earnestly denied by the counsel for 
Emblen. In his position upon this question, he is sustained by the 
Department, it having been held in Bradbury v. Dickinson (14 L. D., 
1), that the sale of an undivided interest in the lands covered by an 
entry, prior to March 1, 1888, does not bring said entry within the con- 
firmatory provisions of section 7, of said act. The case must therefore 
be considered and decided upon its merits. 

Upon the evidence submitted at thetwo hearings, I have no hesitancy 
in finding that Weed made his settlement and filing in good faith, and 
that he complied with the law as to residence andimprovements. Jam 
also satisfied that he did not cause and allow said land to be built upon 
as a town site, and use the same for the purposes of trade, prior to his 
entry, aS charged by Emblen. 

Upon this point the evidence is, that prior to Weed’s filing the Bur- 
lington Railroad crossed a corner of said tract, and the company had a 
watering tank thereon. It afterwards built a passenger and freight 
depot upon the land comprising its right of way, which, in accordance 
with the act of March 3, 1875 (18 Stat., 482) was a strip one hundred feet 
In width each side of the central line of said road. Upon this land the 
company allowed certain persons to erect buildings, within which they 
carried on business of different kinds. Anattempt was made to show 
that portions of some of these buildings extended upon the land of 
Weed, but the evidence did not establish that fact, while it was clearly 
Shown that he refused to allow the erection of any buildings upon his 
land prior to his cash entry. He testified that he took the land for 
farming purposes only expecting that the town would be built upon 
land some four or five miles distant. After he made his entry, and ob- 
tained his final certificate, there was such a demand for lots that he 
sold a portion of the tract to the Lincoln Land Company, and the town 
of Yuma was afterwards located thereon. His sale to the land com- 
pany was in January, 1886. 
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This disposes of the case upon its merits, leaving for consideration 
only the question raised by Emblen, that the receiver at the Akron 
land office being a lot owner in the town of Yuma, had a property in- 
terest involved in said proceedings, acquired through the defendant, 
and was therefore disqualified to act in the case. 

This question was raised upon the trial, was insisted upon before you, 
and is made the principal ground upon which a reversal of your decis- 
ion is aSked, in the appeal to the Department. 

That a judge having a pecuniary interest in a case on trial, is thereby 
incapacitated tor sitting in the cause, is well established both by stat- 
ute and decisions. With local land officers, however, the case is some- 
what different. The law and the rules and regulations of the Depart- 
ment require each of them to take part in the consideration of all cases 
in which the land in dispute is situated in the district for which they are 
officers. There are no provisions for a change of venue, or for the ¢all- 
ing in of any other officer to sit in a particular case. Both must take 
part in considering the evidence, and upon the termination of a contest, 
Rule 51 of the Rules of Practice requires them to render a report and 
opinion in the case. | 

In the case at bar, therefore, Emblen demanded what could not be 
granted under the law and the regulations of the Department. The 
receiver at Akron was required to take part in determining the case. 
Nothing but ceasing to be such officer would relieve him from such 
duty under our present rules. The question raised, therefore, can be 
decided in only one way, and that is against the correctness of the 
position of Emblen. 

It does not appear that Emblen was in any way damaged by the re- 
ceiver taking part in the decision of the case. It is not claimed that 
evidence offered by hint was improperly rejected, or that evidence ob- 
jected to by him was improperly received. In fact, local officers are 
not permitted to thus pass upon the competency or incompetency of 
evidence. They must receive all that is submitted, and transmit it to 
your office for consideration. It is there examined, whether the decis- 
ion of the local officers is appealed from or not. In this case there was 
an appeal, and able arguments were filed. After examining the whole 
record, you decided that Emblen had failed to establish the charges 
made by him against Weed and his entry, and dismissed his contest. 
Ihave now carefully examined the whole record, and find that upon ~ 
the testimony submitted, no local officers could havereasonably reached 
a different conelusion than that announced by those who heard this 
case. Iam therefore clearly of the opinion that their recommendation 
that Emblen’s contest be dismissed, was correct. Except as to the 
particulars mentioned in the Departmental decision of December 23, 
1891, granting the writ of certiorart in the case, and as to the ques- 
tions herein stated, your decisions of May 28, and July 29, 1891, are 
affirmed. 
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CONTESTANT—ACT OF MAY 14, 1880, AMENDED, 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., January 9, 1893. 
REGISTERS AND RECEIVERS, 
United States District Land Offices: 


GENTLEMEN: I have to call your attention to the act of Congress 
approved July 26,1892 (pamphlet statutes, page 270, entitled “An act 
to amend section two of an act approved May 14, 1880, being ‘An act 
for the relief of settlers on public lands,’” a copy of which is hereto 
annexed. 

This act of July 26, 1892, amends section two of the act of May 14, 
1880 (21 Stat., 140), by adding thereto a second proviso which reads as 
follows, viz: 

Provided further, That should auy such person who has initiated a contest die be- 
fore the final termination of the same, said contest shall not abate by reason thereof, 
but his heirs who are citizens of the United States, may continue the prosecution 
under such rules and regulations as the Secretary of the Interior may prescribe, and 
said heirs shall be entitled to the same rights under this act that contestant would 
have been if his death had not occurred. 

In other respects, the said section two remains unchanged. The act 
of July 26, 1892, does not affect in any manner the fee of $1.00 re- 
quired to be paid to the register by pre-existing law, nor the require- 
mentof the act of August 4, 1886 (24 Stat., 439), that such fee shall be 
deposited and accounted for, as other fees. See circular of November 
12, 1891. 

The second proviso added to said section two by the act of July 26, 
1892, changed the rule which previously prevailed in cases of contests 
involying any pre-emption, homestead, or timber culture entry, for the 
abatement of the contest in case of the death of the contestant before 
the final termination thereof. It provides that the heirs of the de- 
ceased contestant, who are citizens of the United States may continue 
the prosecution of the contest under such rules and regulations as the 
Secretary of the Interior may prescribe, and that said heirs shall be 
entitled to the same rights thereunder that contestant would have 
been if his death had not occurred. | 

In any such cases, therefore, on the death of the contestant being 
suggested on the record, you will recognize the rights of the contest- 
ant’s heirs who are citizens of the United States, if any there be, to 
prosecute the case under the rules and regulations heretofore provided 
for the prosecution of contests, and contained in the rules of practice 
and Departmental decisions, with which you are presumed to be ac- 
quainted, and in all subsequent proceedings, treat them as parties. 
Should they succeed in the contest, they will be required to pay the 
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$1.00 fee prescribed for the register, and on their doing so, will be en- 
titled to notice and the right of entry, as the contestant would have 
been, if his death had not occurred. 

As indicating the views of the Department, in reference to the rights 
of heirs entitled to make entry under the general laws, you are referred 
to Departmental decisions in Tauer v. The heirs of Walter A. Mann, 4 - 
L. D., 433; Sharrar v. Teachman et al., 5 L. D,, 422, and Tobias Beck- 
ner, 6 L. D., 134. 

The new rule provided by the act of July 26, 1892, as above, will be 
applicable to all cases in which the death of the contestant occurred, 
or may occur, after that date, and before the final termination of the 
contest. 


Very respectfully, 
M. M. ROSE, 
Acting Commissioner. 
Approved, 
JOHN W. NOBLE, 
Secretary. 


JANUARY 9, 1893. 


AN ACT to amend Section two of an act approved May fourteenth, eighteen hundred and eighty, 
being ‘' An act for the relief of settlers on Public lands.” 


Be it enacted by the Senate and House of Representatives of the United States of Amer- 
ica in Congress assembled, That section two of an act approved May fourteenth, eight- 
een hundred and eighty, entitled ‘‘An act for the relief of settlers on public lands,” 
be, and the same is hereby, amended so as to read as follows: 

Src, 2. In all cases where any person has contested, paid the land-office fees, and 
procured the cancellation of any pre-emption, homestead, or timber-culture entry, 
he shall be notified by the register of the land office of the district in which such 
land is situated of such cancellation, and shall be allowed thirty days from date of 
such notice to enter said lands: Provided, That said register shall be entitled toa _ 
fee of one dollar for the giving of such notice, to be paid by the contestant and not 
to be reported: Provided further, That should any such person who has initiated a 
contest die before the final termination of the same, said contest shall not abate by 
reason thereof, but his heirs who are citizens of the United States, may continue the 
prosecution under such rules and regulations as the Secretary of the Interior may 
prescribe, and said heirs shall be entitled to the same rights under this act that con- 
testant would have been if his death had not occurred. 


Approved July 26, 1892, 


SUSPENDED ENTRY—DESERT LAND CONTEST. 
VRADENBURG v. ORR. 


During the pendency of a departmental order suspending a desert land entry the 
local, and General Land Offices are without jurisdiction to hear and determine 
a contest against said entry; and, au application to contest an entry so sus- 
pended should not be allowed, but held subject to the result of the proceedings 
instituted by the government. 
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First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, January 9, 1893. 


The land involved in this appeal is Sec. 10, T. 25 8., R. 25 E., M. D. 
M., Visalia, California, land district. 

The record shows that Thomas B. Orr made desert land entry on 
said tract May 17, 1877. On September 12, 1877, my predecessor Sec- 
retary Schurz, directed you to suspend all entries made in the Visalia 
land district, under the act of March 3, 1877, and to cause an investi- 
gation to be made before the local officers as to the character of each 
of the tracts entered. This suspension was not revoked until January 
12,1891. (See United States v. Haggin, 12 L. D., 34.) 

On April 13, 1886, Luther C. Vradenburg filed an uncorroborated 
affidavit of contest that—. 


Thomas B. Orr has not conducted any water thereon or male any effort to do so. 
That said tract of land is good, agricultural land and will produce an agricultural 
crop without irrigation annually except in years of extreme drouth. That natural 
grasses grew in abundance thereon without irrigation and at the present time, 
the grass on said land is over one foot high and affiant further states upon his in_ 
formation and belief that good crops of wheat can be raised on said land without 
irrigation. 

Notice of this contest was served on Orr personally and the hearing 
was had before the local officers. On the day set for hearing Emile 
Chauvin, appellee in this case, made a motion to be allowed to appear 
and defend, setting up that Orr transferred all his right in said land 
under his said entry to him and one Juan L. Noriega for a valuable 
consideration on June 5, 1877, and that said Noriega on June 11, 1884, 
sold and transferred to this appellee all his right, in said land acquired 
under the former transfer. This motion was granted over the objection 
of contestant. The testimony was taken before the local officers, who 
decided that it did not show the land to be non-desert in character. 
Contestant appealed, and you by letter of April 29, 1891, affirmed their 
decision as to the character of the land, but held— | 

In view of the fact that it appears from the testimony of the defense that defend- 
ant has failed to comply with the law (by conducting water on the land and thus 
reclaiming it) from date of his entry to the initiation of this contest, your decision 
disinissing said contest for this reason is hereby reversed and said eutry held for 
cancellation. 


The transferee filed a motion for review and reconsideration of your 
said decision, and on consideration thereof, you by letter of July 30, 1891, 
sustained the motion, reversed your former judgment, and held that,— 
the order of suspension of said entries had the effect of holding all proceedings in 
statu quo from the date such order was promulgated until the same was revoked, 
and ordered that the defendant be allowed three years from service on 
him of your decision, exclusive of the time which elapsed between May 
17, (the date of the entry) and September 28, (the date of the order of 
suspension) in which to reclaim the land and offer final proof. From 
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both of said judgments the contestant prosecutes this appeal alleging 
that you erred in said decisions (1) in holding that defendant was ex- 
cused from the reclamation during the period that the entries were 
under suspension; (2) in not holding that the transfer by Orr to Chau- 
vin was void; (3) in not holding that said transfer was void for the 
reason that Chauvin made desert entry on other lands and held still 
others as transferee; (4) in holding said land to be desert in character, 
and. (5) in not ordering the cancellation of said entry and giving prefer- 
ence right of entry to contestant. 

In the meantime there had been presented to the local officers the 
following applications to enter and contest, which I copy from your 
letter of April 29, 1891. 


On July 22, 1887, Samuel DeBow, Thomas E. Taggart and W. J. Carlisle filed con- 
test affidavits against said entry, in which they each substantially allege that Orr 
has not reclaimed the said land nor any part of it; that his said entry was fraudu- 
lently made and that the land mentioned therein is not desert. Subsequently, on 
August 26, 1887, you rejected said affidavits to contest ‘‘on the ground that said 
entry was suspended in 1877.” Each of said parties filed, on September 19, 1887, an 
appeal from your action rejecting his application to contest. December 5, 1887, each 
of the last mentioned parties applied to make homestead entries for certain portions 
of said tract; DeBow sought to enter the NW, 4, Taggart the Nk. + and Carlisle the 
SE. 4. 

Accompanying said application to enter was the affidavit of each setting forth that 
said land is not desert within the meaning of the law. On the day following, (De- 
ceniber 6, 1887) you rejected said applications on the ground that the land sought to 
be entered was covered by said desert land entry and on the same day each of said 
parties appealed to this office from your said action rejecting their applications and 
asked that a hearing be ordered. April 24, 1888, said parties again applied to make 
homestead entry in the same manner for land they sought to enter December 5, 1887, 
and you again rejected their applications from which action they appealed and asked 
that a hearing be ordered, etc. 

April 4, 1888, Jacob S. Middleton filed his contest affidavit against said entry, 
charging that the tract is not desert within the meaning of the law. Accompanying 
his said affidavit is his application to make timber culture entry for NE. 4 of said 
section. On the next day (April 15, 1888) you rejected said application to enter for 
the reason that the tract was covered by said desert land entry and you refused to 
issue citations on said affidavit of contest because the desert land entry was sus- 
pended. April 5, 1888, Middleton appealed therefrom to this office. 

April 9, 1888, Louis LaCour and Engene F. LaCour each filed affidavits of contests 
against said desert land entry, alleging substantially the same grounds as stated by 
Middleton. | 

Accompanying their affidavits were applications to make homestead entry respec- 
tively for SW.4 and SE.4. Said applications to contest and euter were on the same 
day rejected by you for the reasons heretofore mentioned, whereupon an appeal was 
taken to this office. 

Harry Jackins likewise made application to contest said desert land entry and 
also to make homestead entry for the NW. 4. 

May 29, 1888, Jeseph B. Gyle also made application to coutest said desert land en- 
try and to make homestead entry for the SW. 4. 

It appears that the same rulings and proceedings were had upon Jackins’ and 
Gyle’s applications as were had upon the several applications heretofere mentioned. 
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In addition to these I find in the record the homestead application 
of Teresa Panero for the SW. 4 of said section, presented May 19, 1891, 
and rejected for the same reason given above. On June 18, following, 
she filed an affidavit and “petition” in which she alleges that she has 
continuously resided on said land since September 28, 1886; that she 
has a dwelling-house twelve by twenty-four; has five acres fenced and 
planted in fruit trees, vines, etc., together with some other improve- 
ments, all of the value of a little over $800; and she asks that her ap- 
plication may be received and filed under the rule announced in John 
H. Reed (6 L. D., 563), and Henry Gauger (10 L. D., 221). The local 
officers refused to consider this “petition” “for the reason that the 
homestead application of Panero was rejected and due notice has been 
given of her right of appeal.” On October 19, 1891, she appealed. 

I also find that John L. Wasson made homestead application May 13, 
1891, for the E. 4 of SE. 4 of said section, which was rejected for the 
same reasons, and he took exactly the same course at the same time as 
did Panero. He swears that he has a good dwelling-house, barn, well 
and two or three acres in cultivation; that his improvements are worth 
$500; that he has resided upon the land for three and a half years with 
his family. | 

Under the doctrine announced in the recent case of Adams v. Far- 
riugton (15 L. D., 234), an action arising in the same local office and 
almost identical with the one at bar in all respects, I think, the register 
and receiver and yourself were without jurisdiction to hear and deter- 
mine this case, while this entry was under suspension by the govern- 
ment. The contest should not have been allowed, but should have been 
held subject to the result of the proceedings instituted by the govern- 
ment. (See Adams v. Farrington, supra, and authorities cited there.) 

The hearing of the contest being unwarranted, the case shouid be 
remanded to the local office for hearing de novo. With that end in © 
view, I return to you the entire record with directions to instruct the 
register and receiver to order a hearing and notify the parties to the 
contest of the time and place thereof, and give the fullest latitude to 
them in their endeavor to establish the charges made against this en- 
try, and the character of the land at the date of the entry. 

In view of the determination I have announced, it is unnecessary, at 
this time, to decide the rights of the several applicants to enter por- 
tions of the land in controversy, any further than to say that the appli- 
cations of Panero and Wasson should have been received and placed 
on file, subject to the result of this contest. 

Your judgment is thus modified. 
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MOTION FOR REVIEW—APPEAL-—NOTICE. 


GREGG v. LAKEY. 


Failure toserve the opposite party with notice of a motion to dismiss an appeal, does 
not deprive the Department of its authority to dismiss said appeal for want of 
jurisdiction, 

A motion for review on the grouud of newly discovered evidence can not be granted, 
where such evidence is first discovered and offered by another as the basis of @ 
contest. 


Secretary Noble to the Commissioner of the General Land Office, January 
10, 1893. | 


This is a motion to review departmental decision of May 11, 1892, 
(unreported) which dismissed the appeal of Amy Gregg from your 
decision of March 26, 1891, rejecting her amended application to con- 
test the soldiers’ additional homestead entries of Harlem Cole and 
Simon Lakey, made at Helena, Montana. 

Said amended application was filed February 27, 1891, and was re- 
jected by you because it joined in one application a contest against two 
distinet additional entries, made by different parties and for different 
Jand. 

On June 8, 1891, the contestant appealed from your decision, and 
filed therewith a dismissal of said contest against the entry of Cole. 

S. B. Pinney, of Fargo, North Dakota, appears of record as the attor- 
ney for said Cole and Lakey. 

By letter dated November 10, 1891, he forwarded a motion to dismiss 
said appeal, because it showed no evidence of service of notice upon 
the opposite party. 

By departmental decision of May 11, 1892, it was held that— 


There is 1 evidence of service of said appeal upon defendant or his counsel, as 
required by the rules of practice, and it is therefore (lismissed. 


Notice of the appeal was not served on the opposite party as required 
by Rules 86 and 93, Rules of Practice. : 

The motion for review is based upon two principal grounds. 

The first is as follows: 

Because the motion of 8. B. Pinney to dismiss Grege’s appeal of 
June 4,.1891, was not served upon Gregg, nor any one representing 
her. : 

There is no evidence that said motion to dismiss was served upon the 
opposite party. But this fact does not confer jurisdiction upon the 
Department to entertain au appeal which has not been served as re- 
quired by the rules. The Department will dismiss such an appeal upon 
its own motion. Huntoon v. Devereux (10 L. D., 408); Bundy v. Fre- 
mont Townsite (Ibid, 595); Charles A. Parker (11 L. D., 375), 

The failure to serve the motion to dismiss does not cure the defective 
appeal, or deprive the Department of its authority to dismiss the appeal 
for want of jurisdiction. The appeal was properly dismissed. 
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Said motion for review is mainly based upon the fact that there is 
newly discovered evidence filed in the case by said Gregg, which was 
not before the Department when its former decision was made, which 
shows that Simon Lakey, in whose name said additional entry was 
made, never had any interest in the saine; that his certificate of addi- 
tional right was procured by fraudulently personating his uncle, as the 
soldier entitled thereto; that he never was a party to the case; and 
that said Pinney had no right to represent him or to demand notice of 
said appeal. 

These are serious charges eel call for investigation, but there is 
record evidence that substantially the same charges were made by Ezra 
M. Robords in his application to contest said entry forwarded by the 
local officers on September 1, 1891, whose application antedates the mo- 
tion for review and who first called the attention of the Department to 
this evidence. This is therefore more properly evidence newly discov- 
ered by Robords than by Gregg. This evidence filed after the depart- 
mental decision does not make that decision erroneous, especially as it 
was based upon want of jurisdiction, and not upon the merits of the 
case. 

The motion must be denied. 


nated 
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DESERT LAND ENTRY~RECLAIMED TRACT. 
CAMPBELL v. SUTTER. 


A claimant under the desert land aet will not be permitted to include within his 
entry a tract known by him to be already reclaimed by another, who is assert- 
ing a right thereto. 


First Assistant Secretary Chandler to the Commissioner of General Land 
Office, January 11, 1893. 


On the 16th of April, 1890, Charles Sutter made desert land entry for 
the EK. 4 of the NE. 4 of Sec. 22, and the W. 4 of the NW. 4 of Sec. 23, 
T.1N., R. 18 E., Hailey land district, Idaho. 

On the 18th of the same month, Daniel B. Campbell filed an affidavit 
of contest against said entry, alleging that a portion of said land had 
been reclaimed, and was not desert in character; that water was con-— 
ducted upon said land in 1889, and a large crop of garden vegetables © 
and alfalfa raised by such irrigation; that the land was settled upon 
and occupied by Henry Harpham, and had been since March, 1889. 

A hearing took place in May, 1890, and resulted mn a decision by the 
local officers, which I quote in fall: 

The land involved in this contest had for a year or more prior to Sutter’ s entry 
been in the possession of, and claimed by one, Henry Harpham. | 
In April of this year, 1890, negotiations had been carried on between Harpham 
and Sutter, looking to a purchase by Sutter. of Harphamn’s improvements upon this, 

and his right to other lands acljoining. 
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Contestant Campbell, however, made the first purchase of Harpham, but Sutter, 
hearing of the sale, entered the land in contest. It seems that both contestant and 
_ defendant wished to enter under the desert act this land and the adjoining land, 

which had been covered by Harpham’s entries, aud that this case grew out of their 
desires in that respect. It is alleged that a portion of the land covered by Sutter's 
entry has been reclaimed, and the evidence is clear, that from three to seven acres 
was cleared by Harpham in 1889, and crop raised thereon by artificial irrigation. 
The question therefore presents itself,—should this fact cause the cancellation of 
the whole entry? The cultivated land referred to is ou the north-west forty, 
that is the NE. } of the NE.+ of Sec. 22, All the balance of the tract is desert 
and unreclaimed. 

Under all the circumstances of this case, we are disposed to recommend that the 
NE. 4 of the NE. 4 of Sec. 22, T. 1 N., R. 18 E., be canceled, and that the remainder 
of the entry stand intact. | 

From that decision Campbell appealed, claiming that the local offi- 
cers erred in not recommending the cancellation of the entire entry. 
On the 8th of February, 1892, you rendered a decision upon this appeal, 
in which you set aside the decision of the local officers, so far as it re- 
lated to the NE. 4 of the NE. 4 of Sec. 22, and dismissed the contest. 
An appeal from your decision brings the case to the Department. 

In the case of Rivers v. Burbank, decided by Secretary Teller on the 
7th of February, 1883, (9 C. L. O., 238), it was held that lands that have 
been reclaimed from a. desert state, and are now producing crops by 
means of irrigating ditches, etc., are not subject to entry under the 
desert land law. The same rule was followed in Taylor v. Rogers (14 
L. D., 194). | 

From the testimony in this case, it appears that Henry Harpham 
constructed a ditch from Wood River to the land in question, the ca- 
pacity of which was one thousand inches at the river, and fifty inches 
at the land, and its length about a mile and a quarter. He erected 
upon the land a house with two rooms, built a corral of poles, and had 
eight or ten acres fenced, and peles and posts upon the land to fence 
fifteen or twenty acres more. 

On the 18th of April, 1890, he sold for $300 to Daniel B. Campbell, 
his said water right, which he described as a water right to nine hun- 
dred inches of water under a four-inch pressure of the water of Wood 
River, the water to be conveyed to sections 22, 23 and 26, T. 1, N., RB, 
18 H., by means of a ditch, and to be used for agricultural and domestic 
purposes, which water right was located by said Harpham July 3, 1888, 
and duly recorded. Also all the improvements on said land, “consist- 
ing in part of the house, poles, posts, and fences thereon, and all other 
improvements connected with, and belonging to his said homestead 
settlement.” A quit claim deed executed by Harpham, evidences this 
Sale. 

Sutter was fully aware of Harpham’s water right, ditch, and improve- 
ments, and had had some negotiations with him in reference to pur- 
chasing the same. During their last interview, Harpham informed 
him that he had about completed a sale thereof to Campbell. This was 
on the 14th of April, and being at that time informed by a son-in-law 
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of Harpham that the land upon which the building and fence were sit- 
uated had never been entered, he proceeded to the land office and 
made entry therefor. He admits that he then knew that Campbell 
was about to purchase the improvements upon the land. 

The evidence shows that at the time of the hearing there was water 
running in the ditch, and that the year previous, vegetables and a 
crop of alfalfa had been raised upon a portion of the land, which was 
watered by the ditch. An inch of water was said to be sufficient to 
properly irrigate an acre of land in that vicinity. The water right 
being for nine hundred inches, and the capacity of the ditch at the 
land being more than sufficient to afford one inch of water to each acre 
in the NE. 4 of the NE. 4 of section 22, I am disposed to hold, with 
the local officers, that that subdivision was sufficiently reclaimed from 
a desert state to render it not subject to entry under the desert land 
laws. : 

Had Sutter had no knowledge of the situation of the land, and find- 
ing it vacant upon the records of the land office, had made entry there- 
for, the equities, if not the legal rights of the parties would have been 
decidedly different. As it was, he knew that Harpham had expended a 
large amount of money in making the ditch to, and the improvements 
upon the land, and he knew that Campbell was to pay a good price for 
such improvements. By his entry, he sought to deprive Harpham of 
any recompense for his labor, and Campbell of any benefit from his 
purchase and payment. 

Sutter seems to have been satisfied with the decision of the local of- 
ficers, as he took no appeal therefrom. That decision canceled his entry, 
so far as it related to the NE. 4 of the NE. 4 of section 22, and allowed 
it to remain intact as to the remainder of the land. In view of the fact 
of his acquiescence in sneh decision, and of the partial, if uot complete, 
reclamation of that subdivision of said section, and of all the facts and 
circumstances of this case, I think the conclusion reached by the reg- 
ister and receiver was correct. The decision appealed from, so far as 
it conflicts therewith, is therefore reversed. 


TIMBER CULTURE ENTRY—DEVOID OF TIMBER. 
NICHOLS v, GEDDES. 


The departmental ruling in force at the date of the allowance of a timber culture 
entry must determine whether the land embraced therein is ‘‘devoid of timber 
within the meaning of the statute.” : 


First Assistant Secretary Chandler to the Commissioner of the Generat 
Land Office, January 11, 1893. 


On the 16th of May, 1885, George Geddes made timber cuiture entry 
for the NE. 4 of the NW. tof Sec. 21, T. 16 S., R. 1 H., 8. B. M., Los 
Angeles land district, California. 
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On the 9thof May, 1889, R. G. Nicholas filed an affidavit of contest, 
alleging that the land was not subject to entry under the timber cul- 
ture law, not being naturally devoid of timber, and that the entryman 
had not complied with the ue of the law under whicli his entry 
was made. 

The lucal officers rendered a dedision in the case on the 20th of Jan- 
uary, 1890, in which they held that the evidence failed to show that 
the entryman had failed to comply with the timber culture law, and 
although the section was not devoid of timber, the land was not ex- 
cepted from entry under the rulings of the Department in force at the 
time the entry was made. They recommended that the contest be dis- 
missed. . 

On the 16th of January, 1892, you decided that the plaintiff had 
failed to sustain his charges against the entryman, in the matter of 
plowing, planting and cultivating trees, but that the amount of natural 
timber on the section was such as to render the land not subject to 
timber culture entry. You therefore reversed the decision of the 
loéal officers, and held the entry for cancellation. Geddes moved for a 
review of said decision, which motion was denied by you on the 25th 
of March, 1892. The case is brought to the Department by un appeal 
from Hoth of your decisions. 

The evidence in the case shows that the section Sitains scattered 
clumps of live oak, elder, sycamore, and willows. Most of them are 
small in size, partaking of the character of brush. To this extent, 
therefore, the section was not devoid of timber, and under the rule of 
_the Department, which was laid down in the decision in the case of 
James Spencer (6 L. D., 217), the land in question would not be subject 
to entry under the timber culture law. That decision, however, was 
rendered on the 11th of October, 1887, and after alluding to the rules 
of the Department then in existence, as laid down in the case of Blenk- 
ner v. Sloggy (2 L. D., 267), and of Bartch v. Kennedy (3 L. D., 437), 
concluded by saying: 

The former ruling on this subject will not be allowed to prevail longer. Timber. 
culture entries made after the date of this decision must be made of land, in the 
language of the statute, ‘devoid of timber.” Entries allowed under the former 
ruling, in which the law in other respects has been complied with, will not be af- 
fected by the ruling as herein announced. 


The entry in the case at bar was made two years and a half before 
the decision in the Spencer case was rendered. Both the local officers. 
and your office found that the contestant had failed to show that 
Geddes had not complied with the provisions of the timber culture law.. 
His entry, therefore, is governed by the departmental rulings which 
prevailed prior to the Spencer decision, In the case of Blenkner v. 
Sloggy this rule was stated as follows: 


The question as to whether land is devoid of timber should not be determined by 
the exact number of trees growing thereon, but rather by ascertaining whether na- 
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ture has provided what in time will become an adequate supply for the wants of the 
‘people likely to reside on the section in question. . 

In the case of Bartch v. Kennedy (3 L, D., 437), this rule was so 
broadened as to be stated thus: 


The amount of timber required at final proof, should be taken as a guide in deter- 
mining whether land is excluded from timber culture entry, on account of the nat- 
ural growth of timber existing thereou. 


That decision was rendered on the 3d of March, 1885, two months 
-and a half prior to the entry of Geddes. The rule therein stated re- 
mained in force until the decision in the Spencer case, two years and a 
half later, wherein it was held that the presence of a natural growth of 
éimber on a section precludes timber culture entry therein. 

That rule, however, did not long remain in force, as in the case of L. 
W. Willis, reported on page 772 of the same volume in which the Spen- 
cer decision appears, it was stated that the extreme views expressed in 
the Spencer case “ cannot be supported hereafter.” Inthe caseof James 
Hair (8 L. D., 467), it was remarked: 

The interpretation given in the Spencer case to the words ‘‘ devoid of timber” is 
illiberal, technical, and too diteral to conform to the spirit of the act which ought 
not to be defeated by “ sticking in the bark.” 

In the Hair case it was held that the words “ prairie land or land de- 
void of timber” within the spirit of the act, meant land practically so, 
and that no arbitrary rule could be formulated for the goverrment of 
every Case. 

I think that under the rule of the Department which prevailed 
when the entry was made, it was properly allowed, and that the con- 
‘clusion reached by the local officers was correct. The decision ap- 
-pealed from is therefore reversed. 


CON TEST—REJECTED APPLICATION TO ENTER—-RELINQUISHMENT. 
SWANSON v, SIMMONS. 


An application to enter land covered by the claim of another is not recognized as 
the initiation of a contest against said claim. 

No right is secured by an application to enter land included within the entry of 
another; and, where an appeal is taken from the rejection of such an applica- 
tion, a subsequent relinquishment of the record entry will not inure to the bene- 
fit of the applicant. 


First Assistant Secretary Chandler to the Commisstoner of the General 
Land Office, January 11, 1893. 


On the 17th of August, 1891, Alex Swanson applied at the Okla- 
homa City land office, Oklahoma Territory, to make homestead entry 
for the SE. 4 of the NW. 4, and lots 3, 4 and 6, Sec. 6, T. 11 N., RB. 4 
W., in said land district. His application was rejected for the reason 
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that Jeff D. Brown had made homestead entry for said land on the 
29th of April, 1889, which entry was still intact. | 

From such action of the local land officers, Swanson appealed to 
your office, alleging that he had reason to believe that the entry of 
Brown was illegal and void, and that in making it he violated the 
statute opening said Territory to settlement; that said Brown had pro- 
cured one, S. F. Stenson to initiate a contest against the same ou the 
30th of January, 1891, for the purpose of deterring others from con- 
testing his said illegal entry. 

On the 29th of September, 1891, the entry of Brown was canceled 
by relinquishment, and on the same day William J. Simmons made 
homestead entry for the land. Subsequently he filed a protest against 
the allowance of Swanson’s rejected application, setting forth the fact 
that he had purchased the improvements of Brown upon the land, and 
procured his relinquishment, paying $1500 therefor: That he was an 
actual resident upon the land at the time he made his entry, having 
purchased the improvements, and went into possession thereof four 
days prior to the date of the relinquishment. 

Swanson then filed additional specifications of error in connection 
with his appeal, urging that an investigation should be made upon his 
eharge of the collusive contest of Stenson, and insisting that his ap- 
plication to enter the land should have been accorded priority of right 
the instant Brown’s relinquishment became of record. 

On the 21st of March, 1892, you rendered a decision in the case, in 
which you sustained the action of the local officers in rejecting the ap- 
plication of Swanson to make entry for the land, and allowed the en- 
try of Simmons to remain intact. An appeal from your decision brings 
the case to the Department. In the notice of appeal, the errors in 
your decision are stated as follows: 

First.—For the reason that the application of this appellant showed that the 
homestead entry of Jeff D. Brown was void in its inception. 

Second.—That upon a showing that an entry is void the applicant has the first. 
Tight of entry. 

Third.—That the applicant’s application was pending at the date of the relinquish- 
ment of Jeff D. Brown, and he therefore being the first legal applicant for the land, 
his application should have been placed of record. 

His first specification of error is disposed of by the statement that 
his application to enter the land made no showing whatever as to the 
entry of Brown. It was simply an application to make homestead 
entry for the land, accompanied by the usual affidavits, and the entry 
of Brown was 1n no manner alluded to therein. In his appeal to your 
office, from the action of the local officers, he alluded to Brown’s entry, 
but his statements therein cannot be regarded as a “‘ showing” of the 
matters alleged. 

His “second” proposition is a correct one, in a case where a party 
institutes a contest against an entry which is charged, and shown to 
be void, after the entryman has had due notice of the charge, and an 
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opportunity to defend his entry. His proposition, however, has no 
application to this case, as an application to enter land covered by the 
claim of another, is not recognized as the initiation of a contest against 
said claim. Hyde, e¢ al. ». Warren et al. (15 L. D., 415). 

In the case of Maggie Laird (13 L. D., 502), it was held that ‘an 
application to enter land covered by the existing entry of another, con- 
fers no right upon the applicant; and if rejected, and appeal taken 
from such action, it is not a pending application that will attach on 
the cancellation of the previous entry, as the appeal does not operate 
to save or create rights not secured by the application itself.” 

This disposes of Swanson’s third and last proposition, or specification 

of error in your decision. In his appeal, he seems to have been labor- 
ing under the impression that his case came within the rule that “an 
application to enter 1s equivalent to an actual entry, so far as the rights 
of the applicant are concerned, and while pending, withdraws the land 
from any other disposition,” but in the case of Goodale v. Olney (13 L. 
D., 498), it was held that that rule included only cases in which the. 
application was improperly refused, and did not apply where the land 
was not subject to entry, and no right of the applicant was denied. 

In the case at bar, the land was covered by the entry of Brown at 
the time Swanson presented his application. It was therefore not sub- 
ject to his entry, and his application was properly rejected, and by its 
rejection he was deprived of no right. The decision appealed from is 
affirmed. 


i 


CONFIRMATION--SECTION 7, ACT OF MARCH 8, 1891. 
NAWRATH v. LYONS ET AL, 


The General Land Office has no jurisdiction over au entry confirmed by section 7, act 
of March 3, 1891, except to pass the same to patent as required by said act. 


Secretary Noble to the Commissioner of the General Land Office, January 
13, 1898. 


With your letter of December 17, 1892, was transmitted the record in 
the case of Ferdinand Nawrath v. Thomas Lyons and Angus Camp- 
bell, involving the pre-emption cash entries made by said Lyons and 
Campbell for land within the Las Cruces land district, New Mexico. 

On February 20, 1882, Lyons filed declaratory statement No. 261 for 
the SE. 4 of Sec. 2, T.1958., It. 19 W., alleging settlement January 16, 
1882, and the same day Campbell filed declaratory statement No. 262, for 
the SW. 4 of the same section, alleging settlement January 15, 1882, 
They both made proof and cash entries upon their filings November 
22, 1882. | 

On July 30, 1885, due to failure to properly note the entries by Lyons 
and Campbell upon the local office records, Ferdinand Nawrath was 
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erroneously permitted to file pre-emption declaratory statement No. 
2382, for the 8. 4 of the SW. 4 and the 8. 4 of the SE. $ of said section 
2, thus conflicting with each of said entries as to eighty acres. 

When advised of the conflict, Nawrath filed contest against said en- 
tries, alleging failure to comply with the law as to residence and im- 
provements, upon which hearing was had, January 24, 1887, the local 
officers deciding in favor of the entrymen. 

Upon appeal, your decision of May 28, 1892, reversed that of the lo- 
cal office, and held the entries by Lyons and Campbell for cancellation. 
From this decision an appeal was taken, which you find, in the letter 
of transmittal, was filed out of time. 

This paper, in addition to urging error in your decision, also pre- 
sents grounds for the confirmation of the entries under the 7th section 
of the act of March 3, 1891 (26 Stat., 1095), and has since been supple- 
mented by abstracts of title showing the conveyance and mortgage of 
the lands. 

From these papers, it appears that Thomas Lyons and wife, and An- 
gus Campbell, by deeds made July 6, 1884, sold and conveyed each of 
said tracts embraced in their entries to the Lyons and Campbell Ranch 
and Cattle Company, which deeds were recorded July 8, 1885, and said 
company, by mortgage executed January 1, 1885, mortgaged all its 
property, including these lands, to the Farmers Loan and Trust Com- 
pany of New York to securean issue of bonds to the amount of $600,000, 
to run for thirty years, with interest at eight per cent payable semi- 
annually, and said mortgage appears to be yet outstanding. 

This showing has all been made since your decision, although that 
was made more than a year after the passage of the confirmatory act. 
It would seem, however, from this showing, that these entries were con- 
firmed by the act referred to, and, if this be so, you were without juris- 
diction in the matter, except to pass the same to patent as required by 
said act. 

The regularity of the appeal from your decision need not therefore be 
considered, and the entire record as now made is herewith returned for 
the disposition of the entries under the circular of May 8, 1891 (12 L. 
D., 450). 


CONFIRMATION—PROCEEDINGS BY THE GOVERNMENT—~—NOTICE. 


UNITED STATES v. LAWRENCE ET AL. 


An entry canceled by a decision that becomes final prior to the act of March 3, 1891, 
is not confirmed by section 7 of said act. 

Where a party applies for a hearing in support of an entry, and the application is 
allowed, notice of the time and place fixed therefor is sufficient if given by regis. 
tered letter. 

[In proceedings by the government against an entry, the local officers and special 
agent are under no obligation to examine court records to ascertain the interests 
of transferees. 
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First Assistant Secretary Chandler to the Commissioner of the Gen- 
eral Land Office, January 16, 1893. 7 


On February 23, 1886, final certificate No. 3056 was issued to Wade 
K. Lawrence on his Osage entry, made October 28, 1885, for the SW. 
$ of Sec. 23, T. 345., R. 13 W., Larned, Kansas. 

Upon a report of Special Agent Clark S. Rowe, showing that the 
entry was made entirely for speculation, and that the entryman never 
settled upon the land, your office, on March 26, 1887, held the same for 
cancellation. 

On May 26, 1887, the entryman, through his attorney, A. W. Ballard, 
filed an application for a hearing. This was supported by affidavits, 
tending to show that he had complied with the law as to residence and 
improvements. It was also shown that he had sold the land on Sep- 
tember 21, 1886, to George W. Hayes, for the consideration of $700. 
Hayes, the transferee, also joined in the application for a hearing. 

On December 23, 1887, you allowed the application; and directed 
that the local officers confer with the special agent as to the date for 
the hearing. : 

The hearing was set for February 15, 1888; neither claimant nor trans- 
feree appeared, either in person or by attorney, but evidence was in- 
troduced in behalf of the government. It not appearing that Hayes, 
the transferee, had received notice, the hearing was continued to April 
2, 1888. The parties again made default, and again the case was con- 
tinued, this time to September 4, 1888, at which time no appearance 
was made by said Hayes, although notice had been issued. The case 
was thereupon closed, and the register and receiver recommended the 
entry for cancellation. 

According to the recitals in your office letter of September 11, 1890, 
notice of this action was served upon the attorney for the claimant, 
also upon J. H. Hoag and John Moffatt, mortgagees of record. The 
facts found by the register and receiver justified a judgment of cancel- 
lation, and the time allowed for appeal having fully expired, and no 
further action taken thereon, your office, on September 11, 1890, can- 
celed the entry, and notice thereof was sent by registered letter, on 
October 8, following, to claimant and his attorney, A. W. Ballard, and 
to J. H. Hoag and John Moffatt (mortgagees) and George W. Hayes, 
transferee of record. 

It appears that James H. Hoag brought suit in the district court of 
Barber county, toforcelose a mortgage on the land for $487.10; judg- 
ment for that amount was obtained on October 4, 1888, and after due 
notice the land was sold at sherifi’s sale, May 24, 1889, for the sum of 
$260, and J. B. Watkins became the purchaser, and seven days there- 
after (May 31) he received the sheriff’s deed for the Jand. 

On September 2, 1891, Watkins filed his application to have the en- 
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try reinstated and passed to patent, under section 7 of the act of March 
3, 1891 (26 Stat., 1095). 

By your decision of December 11, 1891, you rejected his application, 
and he has appealed to this Department. 

It is insisted that there has been no final cancellation of this entry, 
for the reason that there was no legal service upon the entryman and 
the several transferees. | 

It is seen that Watkins purchased the land May 24,1889. If, at that 
time, or at any time prior to the act of March 3, 1891, the entry in ques- 
tion had been canceled by a decision that became final, then it can not 
be confirmed. James Ross, 12 L. D., 446; R. M. Chrisinger, idem., 610; 
Niels C. E.Jorgenson, 13 L. D., 33; George Hague, idem., 388, 

The statement of facts found by the register and receiver upon which 
the entry was finally canceled is not denied; nor is it contended that 
the judgment of canceilation was not warranted from the facts then dis- 
closed. | 

It is insisted, however, that there was no service “warranted. by 
any role of practice known to the law,” and therefore the judgment of 
the local officers was a nullity. . 

The entry was first held for cancellation (March 26, 1887,) on the re- 
port of a special agent. Claimant and transferee then applied for a 
hearing, and the application was allowed and the hearing ordered. It 
was not necessary then, nor was it the practice, to issue a regular notice 
and have it served on them personally or by publication as in ordinary 
contest proceedings. It was sufficient to notify them of the hearing 
‘by registered letter, through the mail, to the last known address,” as 
per Practice Rule 17. | 

In the circular of October 11, 1884 (3 L. D., 140), itis said: “* Notices 
of hearings and decisions in cases when hearings are ordered on behalf 
of the government will be registered as a matter of evidence.” 

Their application for hearing having been allowed, and they duly no- 
tified by registered letter of the time and place thereof, the service was 
complete, and the findings of the local officers, on questions of fact un- 
appealed from, became final. 

Neither Moffatt nor Hoag advised the local office by notice or other. 
wise of their interest in the land, but it appears that the special agent 
by some means was informed of their interest, and they were notified 
(October 8, 1890,) of the judgment of cancellation, as above seen. At 
that time, however, Hoag, the first mortgagee, had foreclosed his mort- 
gage and the land had been sold by the sheriff to Mr. Watkins. 

It does not appear, nor is it claimed, that the local officers or the 
special agent had been advised of the foreclosure proceedings or of 
Watkins’ purchase at the sheriff’s sale. They were not required to 
search the records of the district court in order to ascertain who might 
have an interest in the land, so that notice might be given of any pro- 
ceedings against the entry, and Watkins failed to give notice of his 
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interest, and isnot in a position to complain. Van Brunt v. Hammon et 
al. 9 L. D., 561; John J. Dean, 10 L. D., 446. 

The application for reinstating and confirming the entry was properly 
rejected, and the decision appealed from is affirmed. 


FORFEITED RAILROAD LANDS—PRE-EMPTION. 
EMERICK %. BOWLUS ET AL. 


Lands embraced within the forfeiture act of September 29, 1890, are by said act taken 
out of the operation of the pre-emption law; and settlers on such lands are lim- 
ited by the amendatory act of February 18, 1891, to six months from the pro- 
mulgation of instructions within which to make due claim on said lands under 
the homestead law. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, January 16, 1893. 


On July 26, 1883, Michael Emerick filed declaratory statement No. 
4934, for the N. $ of the NW. 4 of Sec. 22, and the 8. 4 of the SW. 4 of 
Sec. 15, T. 5 N., R. 36 E., La Grande, Oregon. 

The tract in the odd-numbered section was within the limits of the 
withdrawal for the benefit of the Northern Pacific Railroad Company, 
and Emerick accompanied his declaratory statement with an affidavit 
stating that prior to and at the date of the withdrawal (August 13, 
1870,) the land in the odd section (15) was settled upon and claimed by 
one J. Willard, and offered to prove the same “on making final proof.” 

For reasons hereinafter given, you erroneously notified the register 
and receiver that there was no claim of record for the land, but, act- 
ing upon the affidavit accompanying his application, you ordered a 
hearing to determine the status of the land (in Sec. 15) on August 13, 
1870, the date of the withdrawal. 

Lewis Bowlus appeared at the bearing in behalf of the company’s 
claim. 

The register and receiver decided, February 11, 1884, that atthe date 
of the withdrawal no one had made settlement upon or claimed the 
land in said section 15, and that the “pre-emption claim (of Emerick) 
be modified so as to exclude said tract.” He appealed from that find- 
ing. 

Pending legislation looking to the forfeiture of the grant, your office 
held the case in abeyance. 

In the meantime, the act of September 29, 1890 (26 Stat., 496), was 
passed. By that act, the grant to said company was forfeited as to 
the portion thereof covering the land in said section 19. 

On November 15, 1890, in reply to the inquiry of J. C. Bowner, Mr. 
- Bmetrick’s attorney, you informed him that the testimony theretofore 
presented in the case did not warrant an award of the land (in section 
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15) to his client, notwithstanding the forfeiture, and lhat, in the event 
the local officers allowed Emerick to publish notice of intention to 
make proof, a special notice should be given to Lewis Bowlus (co-de- 
fendant with the company), claiming settlement and improvements 
upon the land. 

On July 31, 1891, the register and receiver transmitted to your office 
Emerick’s application to make final proof for the land covered by his 
filing. His application, which was sworn to and corroborated by two 
witnesses, stated that he had continuously occupied the land since he 
filed on the same (July 26, 1883); that he had made improvements 
thereon of the value of $500, consisting of a house, one story, sixteen. 
by twenty feet; two stables, sixteen by sixteen feet, and out-buildings; 
that the land was all under fence, and about twenty-five acres in culti- 
vation; that he caused notice tu be published for taking final proof at 
the local office, on January 22, 1884, and appeared there with witnesses 
at the time advertised, and one Lewis Bowlus appeared and protested 
on the grounds that the land in section 15 belonged to the Northern 
Pacific Railroad Company; that said Bowlus abandoned all claim to 
the land in 1886; that he had three different times since 1884 forwarded 
his application to make final proof, and his applications had been re- 
fused on account of the contest of said Bowlus. 

In the meantime, and on March 20, 1891, James I. Cradick was al- 
lowed to make homestead entry for the SW. 4 of said section 15, being 
thus in conflict with Emerick’s filing as to the 8S. 4 of the quarter sec- 
tion, and, on October 20, of that year, Cradick filed his motion to in- 
tervene in the matter of Emerick’s application to make final proof. 

Cradick’s motion was supported by his affidavit, stating that he pur- 
chased the 8. 4 of the SW. 4 of said section 15, from Lewis Bowlus, in 
February, 1885, and that he settled upon and made valuable improve- 
ments thereon, with the intention of purchasing the same from the 
Northern Pacific Railroad Company. Bowlus also filed his affidavit, 
stating that he sold the land at said time to Cradick. 

On October 23, 1891, you considered Emerick’s application to make 
proof under his filing and rejected the same,from which judgment an 
appeal brings the case to this Department. 

An examination of the testimony taken at the hearing shows that the 
land in section 15 was not excepted from the withdrawal, and such was 
your judgment as above shown. Is was therefore not subject to Km- 
erick’s filing. 

The land in section 15, being within the withdrawal for the benefit 
of said company, and afterwards forfeited by the act of 1890 (supra), 
was by that act taken out of the operation of the pre-emption law. Un- 
der the 2d section of that aet, as amended by the act of February 18, 
1891 (26 Stat., 764), settlers on the forfeited lands were limited to six 
months, from the date of the promulgation of the instructions there- 
under, within which to make “due claim on said lands under the home- 
stead law.” 
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The six months allowed by the amended act expired August 3, 1891, 
and Emerick having made no claim to the land in section 15, other 
than that in his filing, the same became subject to Cradick’s entry, 
made March 20, 1891. 

The abstracts of declaratory statements on file in your office show Em- 
erick’s filing as first above described; but, in posting the same upon your 
tract books, there was a misdescription as totherange. The filing was 
posted as being for the N. 4 of the NW. 4 of Sec. 22 and the 8S: 4 of the 
SW. 4 of Sec. 15, T.5 N., R. 35” E., instead of the corresponding num- 
bers in range 36, the correct one. 

It appears that James Still (not Henry Still) made pre-emption cash 
entry No. 1232, on December 1, 1882, for the NW. 4 of Sec. 22, T.5 N., 
Rk. 35 H., and his entry has (presumably) long since passed to patent, 
and your tract books, erroneously showing as above seen that Emer- 
ick’s filing covered the N. 4 of the NW. 4 of that section, you by letter 
(““G”) of May 16, 1884, canceled his filing by reason of the supposed 
conflict, aud, in the decision appealed from, you rejected his application 
to make proof for the eighty acres in section 22, because of Still’s cash 
entry—thus basing your judgment in that respect upon a palpable error 
of fact, which your office only was responsible for. 

It appears that after the appeal herein was taken, one George Gelse, 
on July 7, 1892, was permitied to make homestead entry No. 6056 for 
the N.4 of the NW. 4o0f Sec. 22, T.5 N., R. 36 E., being part of the 
land covered by Emerick’s filing, 

The judgment of your office of May 16, 1884, canceling Emerick’s 
filing for its supposed conflict with Stil’s entry, was erroneous. The 
judgment appealed from, rejecting his application to make final proof 
for the land in Sec. 22, “‘on account of conflict with cash entry No. 
1232 of Henry (James) Still” was also erroneous. Said judgments are 
therefore set aside. | 

You will cause Gelse to be notified that he will be given sixty days 
in which to show cause why his entry should not be canceled, and 
Emerick permitted to make proof for the land covered thereby. 

The decision appealed from is modified. 


i 


MINERAL LAND—AGRICULTURAL CLAIMANT. 
THOMAS v. THOMASSON, 


Proof of mining upon a tract that has been adjudicated as mineral, and the subse- 
quent abandonment of such operations as no longer profitable, leaves with a 
mineral claimant the burden of proof to show the present mineral character of 
the tract. 

First Assistant Secretary Chandler to the Commissioner of the General 

Land Office, January 17, 1893. 
On February 10, 1885, Francis M. Thomasson filed his pre-emption 

declaratory statement for lots 3, 6 and 7 of Sec. 22, T. 16 N., BR. 8 E., 

M. D. M., at Sacramento, California. 
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On March 17, 1890, he was allowed to make pre-emption cash entry for 
said tract. 

Said entry was erroneously allowed, ‘Hasiitoh as Reuben Thomas had 
filed, in September, 1888, a protest against the application of said Thom- 
asson, and a petition that the same be set aside. 

Said petition was duly corroborated, and further alleged that said 
land had been adjudicated to be mineral in character by the Commis- 
sioner of the General Land Office by his letter of August 27, 1874, which 
affirmed the decision of the local officers rendered August 22, 1872, to 
that effect, in the case of James Weary. Mineral Claimants and Ap- 
plicants. That he was one of said claimants and applicants, and that 
the contrary character of said land had never been shown, That him- 
self and another had, on November 26, 1886, located said lot No. 6as a 
mining claim, designated as ““The Union No. 2 Placer Mine” containing 
22.99 acres. That he had expended a large amount of money to pro- 
tect his mining rights, and had done all that the law required to pre-' 
vent its being entered as agricultural land, and was desirous of poe 
ing his claim thereto. 

A. hearing was ordered on said allegation for July 30, 1890, before a 
justice of the peace, when the parties appeared and sibiiteed testi- 
mony. 

In your letter of May 15, 1890, ordering said hearing you state that— 
“The records of this office show that after a hearing duly held in the 
case of James Wear v. Reuben Thomas et al.. the N.4 and SE. 4 of 
SW. 4, which embraces said lot No. 6, was adjudged mineral by office 
letter “N” of August 27,1874.” You further state—‘The land having 
been adjudged mineral by this office, no entry under the agricultural 
laws should have been allowed until the agricultural character of the 
land had been first established at a hearing held to determine its char- 
acter.” It does not appear that such a hearing had ever been applied 
for. 

On July 28, 1891, the local officers found that said lots 3 and 7 were 
agricultural; also— 

That said lot 6, although a portion thereof was at one time valuable as mineral 
Jand, is no longer valuable as such, the gold-bearing channel or lead therein con- 
tained having been entirely worked out, but has an actual value as agricultural 
laud, and should be so declared, and treated as such. 

This decision was affirmed by your letter of March 31, 1892, and said 
office decision of August 27, 1874, was revoked as far as it affects said 
lots. 

An appeal now bring’s thecase before me. 

The land in dispute was adjudicated to be mineral in character by 
the local officers in the case of Wear v. Thomas on August 22, 1872, 
which was affirmed, on appeal, by your office on August 27, 1874. No 
appeal from the latter decision was taken, and it became final. The 
mineral character so impressed upon the land would:continue until said 
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former decision should be-set aside, or new proof should be furnished 
which would show the character of the land. The burden of proof 
would be upon the agricultural claimant attacking its mineral charac- 
ter to showthatit wasnolonger mineral. Dornen v. Vaughn (16 L. D., 8). 
This land was first adjudged mineral more than twenty years ago, and 
was then, doubtless, properly so adjudged. But the evidence shows 
that mining operations on the land were abandoned several years later, 
for the reason that they did not pay,—the gold had apparently all been 
washed out. | 

In Richards v. Dower (81 Cal., 44, 54) it is said—‘ There are large 
areas where placer mining was formerly conducted successfully, which 
now, after being exhausted of their gold, are held and occupied as 
farming and grazing lands under patents from the United States.” 
Where land has been mined over and abandoned, ‘there is not a strong 
prima facie case in favor of its still being mineral land within the mean- 
ing of the law.” Cutting v. Reininghaus (7 L. D., 265). 

Thomas did not locate his present mining claim till November 26, 
1886, or fourteen years after the first decision was made that the land 
was mineral, or nearly two years after Thomasson had filed his declar- 
tory statement, and he did not file his protest against Thomasson’s ap- 
plication till September, 1888. 

Under these circumstances proof that the land had been mined over, 
exhausted of its minerals, and abandoned years ago, was a sufficient 
rebuttal of its previous mineral character. There could be no better 
test of its non mineral character than a trial by actual mining, and an 
abandonment of the land, because it would no longer pay the mining 
expenses. The burden of proof upon these facts shifted upon the pres- 
ent mineral claimant to show that at the date of the hearing the land 
was more valuable for mineral than for agricultural purposes by the 
actual production of mineral as a present fact. Peirano v. Pendola (10 
L. D., 536); Berry v. Central Pac. R. BR. Co. (15 L. D., 463). This the 
mineral claimant has failed to prove. He has not shown the produc- 
tion of any mineral whatever from the tracc since his claim was loca- 
ted. The land has a positive value for agriciltural purposes. 

The former decision that the land was mineral in 1872 did not 1eces- 
sarily make it mineral in 1885, when Thomasson filed his declaratory 
statement, but put the burden of proof upon him to show that it had 
then ceased to be mineral; and inasmuch as he had proved that fact, 
he has thereby also established the fact that the land was then of the 
character which rendered it subject to pre-emption by him. 

Thomas does not stand upon any specific claim to the land which 
was in existence and adjudicated in 1872, but upon a new mineral 
claim initiated after the land had been abandoned for its mineral pro- 
ducts under former claims, and after the initiation of Thomasson’s agri- 
cultural claim. The filing of the latter’s declaratory statement, fol- 
lowed by his declaratory settlement, residence and improvements on 
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said land, constitute a “bona fide claim lawfully initiated” within the 
meaning of those terms, as used in the fourth section of the act of March 
3, 1891 (26 Stat., 1095). His claim may now be perfected, therefore, in 
the same manner as if said act had not been passed. 

Your judgment 1s affirmed. 


SCHOOL LAND—INDEMNITY SELECTION. 
GREGG ET AL v. STATE OF COLORADO. 


The selection of school indemnity is an acknowledgment on the part of the State 
that it has no title to the basis; and the pendency of such selection is sufficient 
to charge a purchaser from the State with notice of such defective title. 


Secretary Noble to the Commissioner of the General Land Office, January 
17, 1893. 


With your letter of October 10, 1892, you transmit a communication 
from the register of the state board of land commissioners of the State 
of Colorado, with reference to the decision of the Department of August 
5, 1892, in the case of Gregg et al. v. Colorado (15 L. D., 151), to which 
reference is made, showing how the State and its lessees are affected 
by said decision, and asking if the decision may not be changed or 
modified, so as to protect the interest of the State and its assignees. 
He states that by reason of information contained in a letter from your 
office, under date of February 8, 1884, and supposing the title of the 
State to said section sixteen to be perfect, the State leased the W. 4 of 
said section to a Mr. Lay for five years, which terminated in Decem- 
ber, 1890, and that the E, 4 of said section is under lease to Robert 
Grant, which will not expire until February 24,1894. He further states 
that, on July 29, 1889, the right of way, one hundred feet wide, was 
granted through a part of said section to the Bessemer Ditch Com- 
pany, aud, on May 3, 1890, the State sold the entire W. 4 of said sec- 
tion to Edward H. Minchen. | 

I can see no reason for modifying or changing the decision of August 
5, 1892, holding that the State acquired no title to said section, and 
that it was only entitled to lands in lienthereof. If the State acquired 
no title to said section, it could convey none, and the Department is 
powerless to cure the defective title which the State has attempted to 
convey. 

Although the State exercised acts of ownership over the sixteenth 
section prior to and on February 24, 189), on that day it made indem- 
nity selections in lieu of said section sixteen. Up to that date the 
State had not attempted to part with its title, but, in less than three 
months after selecting indemnity in lien thereof, and while these in- 
demnity selections were pending for approval, it sold the W. 4 of the 


56 DECISIONS RELATING TO THE PUBLIC LANDS, 


said section to Minchen. Although the State may have been misled 
by the action of your office prior to the date of selecting indemnity 
jand in lieu of said section sixteen, at the date of the sale to Minchen 
it was claiming that said section was lost to the State by reason of its 
reservation for other purposes, and its action in making indemnity 
selections therefor was an acknowledgment that it had no title to the 
basis. Ifthe State had no title to the sixteenth section, it could con- 
vey none to a transferee, even though he might be an innocent pur- 
chaser, but the fact that at the date of the purchase a list of indemnity 
selections, in lieu of said section, was pending for approval would be 
sufficient to charge a purchaser with notice of the defect of title. 

I am satisfied that the Department is powerless to grant reliefin the 
premises, and I therefore return the papers for file in your office. 


HOMESTEAD—SETTLEMENT RIGHTS—FINAL PROOF. 
AKERS v. RUUD. - 


The right of a settler to enter the Jand covered by his improvements is not defeated 
by the fact that prior to survey he incorrectly designated the land actually in- 
cluded within his claim. 

In view of the amendment of Rule 53 of Practice, final proofsubmitted prior thereto, 
and during the pendency of a contest, may be considered where dune notice has 
been given. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, January 18, 1893. 


The land involved in this controversy is lot 7, in Sec. 4, T. 24 N., BR, 
22 K., W. M., North Yakima, Washington, land district. 

The record shows that Ole Ruud made homestead entry of lots 6, 7; 
10 and 11, of said section, township and range, May 12, 1890, (the day 
on which the plat of said township was filed in the local office) alleging 
settlement May 12, 1883. 

He published notice to make final proof before the county clerk of 
Douglas County, July 14, 1890. 

On June 7, 1890, Benjaiiin F. Akers filed an affidavit of contest, al- 
leging that ie forded on the NE.4 of SE. 4, lots 7, 8 and 9, of said 
section 4; that he made settlement thereon about April 10, 1884, and 
had resided there ever since and improved the same; that he made ap- 
plication to enter the same May 28, 1890, and the same was rejected as 
to said lot 7, for the reason that Ruud had made homestead entry of 
the same; “that said land was not settled upon, improved or culti- 
vated at any time prior to or at the time affiant made settlement thereon 
by said Ole Ruud or any other person,” and asked for a hearing to de- 
termine the rights of the parties to said lot 7. The testimony was 
taken before the county auditor of Douglas county, beginning July 21, 
1890. 
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The final proof was taken as per advertised notice July 14, and on 
July 23d, Ruud made final entry. 

On consideration of the testimony taken at the hearing the local 
officers decided that Akers had the superior right to lot 7, and recom- 
mended that Ruud’s entry be canceled as to said lot and that Akers 
be allowed to perfect his “* homestead filing” on the same. 

A motion was made for a review, which was overruled when Ruud 
appealed, and you, by letter of March 5, 1892, reversed the judgment 
and decided that Ruud had the superior right to said lot 7, whereupon 
Akers prosecutes this appeal, assigning as error substantially that 
your decision is against the law and the evidence. 

An examination of the plat of this township shows that section 4, 
contains 765.42 acres, it being on the north side of the township, and 
when it was surveyed the excess over six hundred and forty acres was 
thrown on the north side of the section and numbered as lots 1, 2,3 and 
4, This necessitated, for the purpose of accurate description, the num- 
bering of the other “forties” in the north half of the section as lots, 
and they were numbered from 5 to 12 inclusive. 

Ruud went to this locality in May, 1883, and before the township in 
question was surveyed, During that summer there was a survey made 
which, however, proved to be unauthorized and was not approved. 
But Ruud made his selection according to this survey of what he con- 
sidered “the four center forties” of the section, and broke some ground 
on lot 7. He continued to improve it by breaking more ground from 
year to year, and fenced it together with the rest of his claim. Akers 
joined him in building the line fence between lots 7 and 8. Lot 8 is 
owned and improved by Akers, but he has no improvements on 7. 

Akers claims that Ruud pointed out to him lot 7 with other land, as 
not being within his claim, and admits that Ruud claimed the “ four 
center forties.” I do not think, however, the evidence bears out his 
assertion that Ruud told him to take lot 7, but [ am of the opinion that 
it was lot 2, lying immediately north of lot 7, that Ruud pointed out to 
him. . 

When the land was finally surveyed and approved it was found that 

the section extended south so that the technical “four center forties ” 
of this section would not include lots 6 and 7. Therefore when Ruud 
inade his entry he did not take the ‘four center forties,” but he did 
take the identical land that he had always claimed and had improved. 
It seems to me that it would be a great injustice to now say that Ruud 
should be coufined to the land he had orally described in ignorance of 
what was or would be the accurate description, and thus force him to 
abandon his improvements. So far as the evidence shows Akers never 
made any claim to this lot until it was discovered, when the township 
plat was approved, that it was not one of the “ four center forties.” 
The “notice of trespass” served on Ruud seems to be the first inti- 
mation he had of the intention of Akers to claim this lot 7. Finding 
no error in your decision, it is affirmed. 


58 DECISIONS RELATING TO THE PUBLIC LANDS. 


The question raised by the appeal having been disposed of, it remains 
to consider the action of the local officers in approving the final proof 
and permitting final entry. Under the rule as it then existed this was 
clearly erroneous. Subsequently, however, rule 53, has been amended 
(14 L. D., 250), permitting the entryman to make final proof pending 
contest, and the practice has been since this amendment where due 
notice has been given and the proof is satisfactory, to approve the same, 
notwithstanding the irregularity. (Smith v. Chapin, 14 L. D., 411.) 
You are therefore directed to examine the proof of Ruud, and if found 
satisfactory and regular, you will approve the same. 


CONTESTANT—PROCEEDINGS BY THE GOVERNMENT. 
IVERSON v. ROBINSON. 


The services of a contestant will not be accepted duriny the prosecution of proceed- 
ings by the government. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, January 19, 1893. 


On May 18, L874, Alfred B. Robinson made timber culture entry No. 
149 for the SE. 4 of Sec. 22, T. 94 N., R. 60 W., Yankton, South 
Dakota. , 4 

On December 14, 1882, Frank E. Stevens initiated a contest against. 
said entry, and after trial, and finding of the register and receiver in 
favor of Robinson, you affirmed their action on December 1, 1884. 
Your judgment became final because the appeal taken therefrom to the 
Department was dismissed (4 L. D., 551, and 5 L. D., 111). 

On July 27, 1887, Robinson made final proof, and on July 29, 1887, 
the register and receiver rejected it for the reason that it was not 
offered within the statutory period of thirteen years, being made seventy 
days after the expiration of that time. 

On August 27, 1887, Robinson appealed to you from the action of 
the register and receiver rejecting his proof, and on September 23, 
1887 following, the entry was placed in the hands of a special agent 
of your office for investigation, presumably, to determine whether he 
had complied with the timber culture law, and what excuse he had to 
offer for not submitting his proof within the thirteen years allowed by 
law. On April 28, 1890, on the report of said special agent, the entry 
was relieved from suspension. 

On October 7, 1891, Erick Iverson filed an affidavit of contest against 
said entry, alleging substantially that final proof was not submitted 
within the period allowed by law; that no timber of any consequence 
was growing on the land; that the land has not been properly culti- 
vated, but has been abandoned, and that the default still existed. 


x 
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The register and receiver rejected his application to contest, for the 
reason that Robinson’s appeal from the rejection of his proof was still 
pending before you, and on October 15, 1891, Iverson appealed from 
their judgment to you and on January 26, 1892, you affirmed their de- 
cision. Thereupon he brings the case before me on appeal from your 
judgment. 

You have not yet acted on Robinson’s appeal, but have suspended 
action thereon awaiting action in the Iverson case. 

After considering the record, I am of the opinion that the conclusions 
in your judgment are correct, for the reason that the investigation con_ 
ducted by the Department through the special agent, and the investi- 
gatiou by the register and receiver, which led to the rejection of Robin- 
son’s proof, the correctness of which still is pending before you, prac- 
tically raise the same questions that are raised by the proposed contest, 
and that which has been passed upon by the Department or is being 
passed upon, will not be allowed to be again brought before it by a 
contestant. | 

It was decided in the case of McAllister v. Arnold et al. 12 L. D., 520, 
that—* It is as inuch the duty of this Department to protect those shown 
to have complied with the law, against useless contests and harass- 
ments, as it is to cancel entries in the hands of those shown not to have 
complied with the law.” It was also stated (syllabus)—“A contest will 
not be allowed where the grounds alleged therein have been made the 
subject of investigation and final decision by the Department.” 

Having thus undertaken the investigation of Robinson’s entry the 
government during the prosecution of the proceedings will not accept 
the services of contestant. Besides, the allegations made in the con- 
test affidavit are practically the same as were passed on and deter- 
mined by the register and receiver, and which are yet to be passed on 
by you. State of Oregon, (13 L. D., 259); United States v. Child (13 
L. D., 553). 

There is no error in the conclusions reached in your judgment refus- 
ing to allow the contest. Said judgment is accordingly affirmed. 


ee 


 SCRIMSHER v. STATE OF CALIFORNIA,.* 


The departmental decision of July 14, 1892, 15 L. D., 55, revoked on 
review by Secretary Noble, January 19, 1893. 





* This action rests on the discovery of an error in the facts as found in the first de- 
cision, and hence, does not affect the rule announced therein. 
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PRACTICE—MOTION FOR REVIEW—APPEAL. 
SOMMER v. BARLOW ET AL. 


One who does not appeal from a decision of the Commissioner, but files a motion 
for review out of time, is not in a position to thereafter complain of a depart- 
mental decision that holds the action below final. 

There is no rule nor regulation that requires the General Land Office to notify par- 
ties, or their attorneys, that the record iu a case has been sent to the Department 
ou appeal. 


Secretary Noble to the Commissioner of the General Land Office, January 
19, 1898. 


On the 25th of October, 1892, you transmitted a motion on the part 
of Thomas J. Moores, for a review of the decision of the Department, 
rendered on the 19th of August, 1892, in the case of Christian I’. Som- 
mer against Lucian H. Barlow and the said Moores. The land involved 
in the controversy is the NW. 4 of Sec. 27, T. 12 N., R. 3 W., Oklahoma 
City land district, Oklahoma. 

Samuel L. Beidler made homestead entry for the tract on the 24th of 
April, 1889. On the 31st of May, following, Christian F. Sommer filed 
an affidavit of contest, alleging that Beidler was not a qualified entry- 
man, and on the 27th of June, Lucian H. Barlow filed an affidavit of 
contest, alleging that both Beidler and Sommer had violated the Presi- 
dent’s proclamation, by entering upon and occupying land in the Ter- 
ritory prior to the hour of noon on the 22d of April, 1889. 

On the 28th of October, 1889, the entry of Beidler was canceled by 
relinquishment, and at the same time Sommer applied to make home- 
stead entry for the land. His application was rejected, because the _ 
applicant was in Oklahoma before the 22d of April, 1889. From this 
action by the local officers he appealed. 

On the 29th of October, Barlow filed a second affidavit against the 
entry of Beidler, alleging abandonment and relinquishment. On the 
27th of the following month the local officers allowed James H. Carter 
to make homestead entry for the land, subject to the right of Sommer. 

On the 2ist of July, 1890, you ordered a hearing before the local 
officers to determine the rights of all the parties. At the time of the 
hearing, the affidavit filed by Barlow on the 27th of June, 1889, against 
Beidler and Sommer, was dismissed on motion of Carter, on the ground 
that it did not state a cause of action. Hethen moved that the afiida- 
vit filed by Barlow on the 29th of October, 1889, be dismissed, for the 
reason that the entry of Beidler was canceled prior to the filing of such 
affidavit. This motion was granted, and Barlow appealed from both 
decisions. | 

On the 22d of December, 1890, Carter’s entry was canceled by relin- 
quishment, and on the same day Welleston H. Belcher made homestead 
entry for the land. Belcher’s entry was canceled by relinquishment on 
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the 20th of May, 1891, on which day Thomas J. Moores applied to make 
entry for the tract. His application was rejected, and he appealed. 

The hearing before the local officers, ordered by you, resulted in a 
decision in which they held that when Sommer presented his applica - 
tion to make homestead entry for the land, on the 28th of October, 1889, 
he was @ qualified entryman; that the relinquishment of Beidler re- 
sulted from Sommer’s contest, and he being the first applicant to make 
entry, they recommended that the entry of Belcher be canceled, and 
the entry of Sommer allowed. Belcher moved for a rehearing, but his 
motion was overruled, for the reason that he relinquished his entry 
prior to the decision of said motion. 

In a decision rendered by you on the 22d of July, 1891, you affirmed 
the decision of the local officers rendered after the hearing before them. 
This disposed of Sommer’s appeal from their original action rejecting 
his application to make entry for the land. You also approved the 
action of the local officers in rejecting the application of Moores to en- 
ter the tract, and deemed it unnecessary to consider the appeals of 
Barlow, as the awarding of the land to Sommer disposed of all ques- 
tions raised thereby. 

Barlow appealed, and Moores filed a motion for review of your de- 
cision. The motion and affidavits in support thereof, were not trans- 
mitted to your office until after you had forwarded the record in the 
case to the Department, upon the appeal of Barlow, and such motion 
was therefore never considered by you. The papers were transmitted 
to the Department, and in the departmental decision, of which a review 
is now asked, it was held that inasmuch as the motion was not filed in 
your office within the time required by the Rules of Practice, and as 
Moores did not appeal from your decision, your action was conclusive 
upon him. The appeal of Barlow was then considered, and your de- 
cision in the case affirmed. 

The grounds upon which a review of departmental decision of Au- 
gust 19, 1892, is asked, are that said decision was rendered upon a 
misunderstanding of the condition of the record in the cause, or a mis- 
apprehension of the rights of the petitioner, whereby it is alleged the 
petitioner has been grievously wronged. 

With the motion for review, copies of a large number of affidavits 
are filed, the affiants nearly all testifying that Sommer was in the Ter- 
ritory of Oklahoma prior to the 22d of April, 1889; that he was there 
at twelve o’clock, noon, on that day, and that he made settlement on 
the land in question immediately after that hour, and in violation of 
the statute and the Presideut’s Proclamation. 

That question cannot properly be determined upon ex-parte affida- 
vits, on a motion for review, but should be settled by contest. So far 
as appears, the entry of Sommer has never been contested, and a con- 
test could not therefore be prevented, upon the ground that he had 
already defended his entry against the same, or similar charges. 
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In the argument upon the motion Sefore me, it is claimed that in the 
decision complained of, the motion of Moores for a review of your deci- 
sion was not considered, nor the appeal filed by him from the rejection 
by the local officers of his application to enter said tract. In answer 
to this, it is only necessary to say that neither of those questions were 
before the Department for its consideration. Motions for a review of a 
decision are addressed to the court rendering the same. If the judg. 
ment of an appellate court upon the question is desired, it is obtained 
by appeal, and not by motion for review. As to his appeal from the 
action of the local officers, it was addressed to your office, where it had 
been considered and decided, and no appeal from your decision had 
been taken. . | 

Complaint is also made that you did not notify Moores, or his attor- 
ney, of the fact that you transmitted the record in the case to the De- 
partment on the 16th of December, 1891, upon the appeal of Barlow. 
To this complaint is added: 

That he was entitled to notice of this action, is unquestioned; and that by the 
failure to serve the same, his rights have been jeopardized, his title called into ques- 
tion, and a decision adverse to his interests secured, appears upon the face of the 
record. . 

The rules aud regulations of the Department require you to transmit 
the record in all cases where appeals from your decisions are taken, 
and allowed by you, to the Department, but I am not aware of any rule 
or regulation which requires you to notify the parties or their attorneys 
that you have performed your duty in that respect. Most certainly 
you are not required to notify a party who has taken no appeal from 
your decision. 

While, in the motion before me, Moores makes a showing which, if 
made by a contestant, would require the entryman to satisfactorily de- 
fend his entry, or submit to its cancellation, he does not make a show- 
ing which entitles him to have the decision complained of reviewed and 
reversed. His motion is accordingly denied. 


MINERAL CLAIM—AGRICULTURAL ENTRY. 
McINTYRE v. YOKUM. 

The adverse possession and occupancy of a mineral claimant will not defeat an ag- 
ricultural entry where the land is subsequently shown to be non-mineral in 
character. 

Secretary Noble to the Commissioner of the General Land Office, January 

19, 1893. 


William McIntyre has filed a motion for review of the decision of the 
Department of June 21, 1892, in the case of William McIntyre v. A. J, 
Yokum, alleging the following grounds of error: | 


1. Because you held that the adverse possession and occupation of McIntyre was 
not sufficient to except the land from Yokum’s entry. 

2. Because you held that the case of Bullard v. Flanagan was not a precedent for 
4jlowing to a claimant under an agricultural system of law credit for his time while 
claiming the land under the mineral law. 
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The material question in this case is, whether the adverse possession 
and occupation of land as a mineral claim will be sufficient as the initia- 
tion of a settlement claim under the pre-emption or homestead laws 
after the land has been held to be agricultural land. 

In this ease Yokum, on March 2, 1881, made homestead entry of lots 
3 and 4 and the 8.4 of the NW. 4 of Sec. 4, T. 22 N., R. 3 E., Marys- 
ville, California, On March 8, 1881, McIntyre was allowed to make 
mineral entry of said lot 4, the tract in controversy, and Yokum con- 
tested said entry, and upon said contest it was held that the land was 
not mineral, but agricultural land, and said entry was canceled. 

Upon the offering of final proof by Yokum on his homestead entry, 
McIntyre filed a contest against Yokum’s entry, alleging priority of 
settlement as to said lot 4. Upon this contest it was held that the ad- 
verse possession of MeIntyre of lot 4 under his mineral entry was not 
sufficient to defeat the entry of Yokum as agricultural land, it being 
held upon the contest of Yokum that the land was not mineral in char- 
acter. 

I see no error in the decision, nor is the case of Bullard v. Flanagan, 
11 L. D., 515, authority for the proposition contended for by contestant, 
which is to the effect that the possession of land under a mining claim 
is such occupation and settlement as will defeat an adverse claimant 
under the homestead or pre-emption law, whose settlement was made 
prior to the cancellation of the mineral entry. 

In brief, the testimony showed that McIntyre’s occupancy and pos- 
session of lot 4 up to the time of the cancellation of his entry was under 
the mining laws. Yokum’s residence and other improvements were 
upon lot 3, but his settlement extended to all parts of the claim em- 
braced in his entry. This commenced in 1881 and was continued and 
existed at the date that McIntyre’s entry was canceled upon Yokum’s © 
contest. 

No error is assigned as to the finding of facts, and the alleged errors 
of law not being sufficient, the motion is denied. 





TIMBER CULTUBE ENTRY--EXCESSIVE ACREAGE. 
Koontz v. PITTMAN. 


A timber culture entry attacked on account of excessive acreage may be permitted to 
stand, where, prior to the day fixed for trial, the relinquishment of another tim- 
ber culture entry in the same section leaves the entry under attack no longer 
objectionable on account of the area embraced therein. 

First Assistant Seeretary Chandler to the Commissioner of the Genera] 

Land Office, January 21, 1893. 


On May 27, 1889, William 8. Pittman made timber culture entry 
(No. 11,627), embracing lots 1, 2 and 3, of Sec. 6, T. 25 8., BR. 31 W., 
containing 93.70 acres, at Garden City, Kansas. Said section contained 
only 458.54 acres, of which one-fourth would embrace 114.635 acres. 
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It appears that on September 6, 1887, James Mackin had made tim- 
ber culture entry (No. 9655) for lots 5 and 6 of said. section, containing 
77.24 acres. 

On January 13, 1890, Mervin G. Koontz filed an affidavit of contest 
against Pittman’s entry, alleging— 


That the said entry of the said William 8. Pittman was illegal and void at its in- 
ception, and always has been, for the reason that said entryman attempted to ap- 
propriate more than one quarter section of land in said section 6, township 25, 
range 31. The said entry of William S. Pittman covers 93.70 acres of said land when 
there was a prior entry of one James Mackin made September 6, 1887, No. 9655, cov- 
ering lots 5 and 6, amounting to 77.24 acres of land of said section 6, township 25, 
range 31, and that said entry of said William §, Pittman was not made in accord- 
ance with the laws of the United States relating to timber culture entries, and he 
_ has attempted fraudulently and falsely to appropriate more land in said section than 
was subject to timber culture entry, and without paying the government price 
therefor, and the same is not permitted to be done. That affiant desires to enter 
said land under the homestead law, 


A hearing upon said charges was ordered for April 12, 1890, at the 
local office, when and where the parties appeared and the counsel for 
the contestant filed the following motion: 

Comes now the plaintiff in the above entitled action and moves the Hon. Register 
and Receiver to take judicial knowledge of the records and files of the U. 8. Land 
Office at Garden City, Kansas, and from them to ascertain the facts set out in the 


plaintiff’s affidavit of contest in this case, and torender judgment against defendant 
therein, and to declare the entry of said defendant canceled. 


On April 16, 1890, the defencant filed a brief and argument in answer 
to said motion. 

On May 20, 1890, the local officers found that the entry of Mackin 
‘was canceled by relinquishment after date of service of notice of con- 
test in this case;” but that the entry of Pittman contained more land 
than he was allowed by law to enter as a timber claim,inasmuch as the 
first section of the act of June 14, 1878 (20 Stat., 113) provides “that 
not more than one-quarter of any section shall be thus granted.” That 
the entry of Pittman was “illegal and void for the reason that the num- 
ber of acres in said lots 1, 2 and 3, with the number of acres in said 
Mackin’s entry for lots 5 and 6, aggregate more than one-quarter of 
said section 6.” They held, therefore, that Pittman’s entry should be 
canceled. 

On appeal you held, in letter of February 3, 1892, that— 

Mackin having entered 77.24 acres, there remained subject to further timber culture 
entry in said section 37.39 acres to betaken as near as may be in the fullamount, but 
according to legal subdivisions, . . . . The entry of Pittman of 93.70 acres 
during the time of Mackin’s entry of record was prima facie void only as to the ex- 
cess over 37.39 acres, and immediately after being made was subject to cancellation 
by this office to the extent of such excess (Legan rv. Thomas et al,, 4 L. D., 441, and 
citing 101 U. S., 260) after inspection of its records and due notice to Pittman; and 
until such action, and final judgment, said entry of Pittman remained as an ap- 


propriation of all the land covered thereby. Inview of the fact that prior to 
trial and before any judgment upon the validity of Pittman’s entry was an- 
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nounced, Mackin had legally relinquished all right and claim to the land covered 
by his own timber culture entry, thereby clearing the records of the apparent ob- 
jection against Pittman’s entry, an abatement by cancellation of the excess in the 
entry of Pittman is rendered unnecessary. An entry, though made when the land 
was not subject to appropriation, on the removal of the bar may be allowed to stand. 
intact. (Schrotberger vr. Arnold, 6 L. D.,425) The timber culture entry of Pittman, 
for 93.70 acres of land being by legal subdivisions, and, since the relinquishment of 
Mackin, not being in excess of the amount of land (114.635 acres) permitted by law. 
to be taken in the fractional section in question, will stand and remain intact. 


An appeal now brings the case before me. 

I think the law applicable to the case 1s correctly stated in your de- 
cision. | 

Your judgment is affirmed. 


RAILROAD GRANT—ACT OF FORFEITURE—-INDEMNITY. 
NEW ORLEANS AND Pacrric Ry. Co. v, PERKINS. 


The outstanding certification of lands to the State under the grant of June 3, 1856, 
did not prevent reinvestment of title in the United States by the forfeiting act 
of July 14, 1870, and is therefore no bar to the selection of such lands as indem- 
nity after the passage of said act. 


Secretary Noble to the Commissioner of the General Land Office, January 
21, 1898. 


I have considered the case of the New Orleans Pacific Railway Com- 
pany v. William Perkins, involving the NE. 4 of Sec. 19, T.58., R.1 
E., New Orleans land district, Louisiana. 

The land is within the iden nity limits of said railway. The com- 
pany selected it as indemnity December 28, 1883. 

At the hearing had in the case, the testimony showed that Perkins 
settled about the Ist of June, 1888. 

Your decision rejects the company’s claim, on the ground that at the 
date of its selection of the tract, the title thereto was vested in the 
State of Louisiana, by certification. 

The Department held, in the case of said company against Sancier 
(14 L. D., 328), that the outstanding certification did not constitute a 
title in the State, nor prevent the reinvestment of the title in the United 
States, by force of the forfeiting act of 1870. The certificate was there- 
fore no bar to the selection by the company; and as the settlement of 
the homestead claimant was subsequent to the selection, there is noth- 
ing before me tending to invalidate such selection. 

Your decision is therefore reversed, and the company’s selection will 
remain intact upon the records. 
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RIGHT OF WAY—-UNSURVEYED LANDS. 
CUR D'ALENE Ry. AND NAVIGATION Co. 


The survey of the exterior lines of a former Indian reservation does uot remove the 
lands included therein from the category of unsurveyed lands, and au applica- 
tion therefore, for a railroad right of way across such lands will not be ap- 
proved. 


Acting Secretary Chandler to the Commissioner of the General Land 
Office, January 25, 1893. 


I have at hand the letter of the 12th instant from your office enclosing 
a nap of the definite location of a section of the line of road of the Coeur 
d’Alene Railway and Navigation Company, filed for the purpose of se- 
curing the benefits of the right of way railroad act of March 3, 1875. 

It is stated in the letter that the land covered by “ the location falls 
within the old Cour d’Alene Indian reservation, now restored, but 
unsurveyed except as to the exterior lines,” and it is recommended that 
‘Cas the points established enable the company to definitely locate the 
route,” the map be approved. 

In reply Lhave to state that the map has been examined and the line 
of route thereon is found to be, in its entirety, on unsurveyed lands, 
The fact of the survey of the extérior lines referred to, does not remove 
the lands involved from the category of unsurveyed lands. The map 
is not therefore subject to approval and is herewith returned. 


gma 


WINANS ¥. BEIDLER, 


Motion for review of departmental decision of September 5, 1892, 15 
_L. D., 266, denied by Secretary Noble, January 25, 1893. 


RAILROAD LANDS—ACT OF MARCH 8, 1887. 
CRISWELL v. WADDINGHAM ET AL. 


The right of a grantee of a railroad company to purchase under section 5, act of 
March 3, 1887, is not defeated by an application to enter, penens at the passage 
of said act, but subsequently abandoned. 


Acting Secretary Chandler to the Commissioner of the General Land 
Office, January 31, 1893. 


The SW. 4 of Sec. 29, T. 28., R. 67 W., Denver, Colorado, is within 
the limits of the grant to the Union Pacific Railway Company. 

It appears that on May 23, 1885, John Daniels applied to make pre- 
emption filing for said tract, aaa, on March 1, 1886, Louis Drumm ap- 
plied to make homestead entry thereof. 


6 
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The local officers having rejected said applications by reason of the 
railroad grant, an appeal was taken, and your office, on February 8, 
1887, decided adversely to the company. 

On appeal, the Department decided (September 13, 1888,) that cer- . 
tain filings, made in the year 1866, were of record and prima facie valid 
at the date (August 20, 1869,) when the right of the company attached 
under its grant, and, because of that fact, the land “‘ was excepted from 
the operation of the grant, and the company has no valid claim thereto.” — 

It appears that after the said departmental] decision was promulgated, 
Daniels, being disqualified from the right of pre-emption under Sec. 
2260 of the Revised Statutes, did not further prosecute his claim, and, 
for some reasons not explained, Drumm also failed to further prosecute 
his claim. | 

On July 2, 1889, Richard M. Criswell made homestead entry of the 
land, and, on May 15, 1890, he offered commutation proof, and on the 
same day he paid $400 for the land, and final certificate No. 15,344 was 
duly issued therefor. . 

In the meautime, July 19, 1889, Elizabeth Daniels, and John Dan- 
iels, as “ attorney in fact for Wilson Waddingham,” gave notice of in- 
tention to establish their claim to the land, under the 5th section of the 
act of March 3, 1887 (24 Stat., 556), said proof to be taken before the 
register or receiver, on September 13, 1889, The notice to make proof 
was signed by Elizabeth Daniels, claimant, Wilson Waddingham, claim- 
ant, and John Daniels, attorney in fact for Wilson Waddingham, 
claimant. Notice was duly published, and the proof was taken on the 
day fixed. 

The exhibits made and the oral testimony taken established the fact. 
that, on May 29, 1878, John Evans, as trustee of said company, for the 
consideration of $1,280, conveyed to Wilson Waddingham, among other 
lands, the 8. 4 of Sec. 29, in said township. Waddingham conveyed 
one-half of his interest in the 8. 4 of said Sec. 29 to John Daniels, and 
the latter, on January 16, 1885, conveyed said undivided half to his 
wife, Elizabeth Daniels. 

It was shown that at date of said sale to Waddingham (May 29, 1878), 
no one had ever resided upon or occupied the land, or any part of it, 
aud that no one settled upon the land subsequent to December 1, 1882, 
and prior to March 3, 1887. It was shown that Waddingham declared 
his intention to become a citizen, December 7, 1876, and took out final | 
papers June 14, 1888, and Johu Daniels, husband of Elizabeth Daniels, 
declared his intention to become a citizen May 23, 1885, 

The register and receiver decided that Mr. Waddingham and Mrs. 
Daniels were bona fide purchasers from the railroad company, but re- 
jected their proof because the lands sought to be purchased were not 
government lands, but belonged to the railway company. 

On appeal, you, by your decision of October 13, 1891, reversed that 
action, and held that the proofs submitted by Waddine hain and Daniels 
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satisfactorily establish their right to purchase the land under the 5th 
section of said act, and that they should be permitted to make final entry 
without further proofs. You also held Criswell’s entry of the land tor 
cancellation, and his appeal from that judgment brings the case to the 
Department. 

There are numerous grounds of error assigned, which summed up may 
be stated as follows: : 

1. Error in holding that proof under the 5th section of the act of March 
3, 1887, can be made by an attorney in fact. 

2. Error in considering a proof, when the record shows that the home. 
stead entryman was living on the land and had no opportunity to cross- 
examine the witnesses, or to examine any exhibits made. 

3. Error in holding that the act of March 3, 1887, can operate and 
embrace this tract of land. 

As above seen, Criswell made commutation proof May 15,1890. His 
proof showed that he first moved to the land July 8, 1889. It does not 
appear that he was present when the proof was taken to show the right 
of Waddingham and Daniels, as grantees of the company, to purchase 
the land; nor does it appear that he was specially notified of the time 
and place of taking that proof. 

There is no averment ur showing made that he has any claim to the 
land, except that growing out of his homestead entry, and no specific 
denial that the purchase was made from the company as above set forth, 
and no sufficient reasons for requiring the grantees of the company to 
make proof anew. 

When Criswell first settled on the land, the deed from the trustees of 
thecompany to Waddingham and from the latter to the subsequent 
transferees were of record in the recorder’s office of the county in which 
the land is situated, as shown by certified transcripts of the records, 
and Criswell knew, or might have known, that the company had then 
sold the land. 

The fact that Drumm’s application to enter the land was pending at 
the date of the passage of the act does not, ipso facto, prevent such land 
from being subject to the provisions of the act. His application could 
only have had that effect had he subsequently prosecuted his claim in 
compliance with law, but having abandoned his claim, no one else can 
set up such elaim in order to defeat the right of purchase under the act. 

It satisfactorily appears that Waddingham and Mrs. Daniels are 
grantees of the railroad company; that they are citizens of the United 
States; that the land was of the numbered sections prescribed in the 
grant, was excepted therefrom, and sold by the company as part of the 
grant, aud was coterminous with the constructed parts of the road. 

Under the 5th section of said act, the rights ot the grantees, under 
the facts above given, are superior to those of Criswell, and they will 
be allowed to make final entry on the proofs already made, and Cris- 
well’s entry will be canceled. 

The decision appealed from is affirmed. 
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PATENT-SALE—MISDESCRIPTION OF LAND. 
JOHNSON v. CLARK. 


An entry will not be allowed to embrace a tract actually sold by the government to 
another in accordance with the claim of such purchaser, but not described in the 
patent subsequently issued to him. 


Acting Secretary Chandler to the Commissioner of the General Land . 
Office, January 31, 1893. 


On June 21, 1887, Almas L. Clark made homestead entry No. 12,661, 
for the NE. fractional quarter, the N. 4 of the SE. 4, and the SW. 4 ot 
the SE. 4, Sec. 6, T. 20 N., R. 16 W., Harrison, Arkansas. 

By your decision of March 8, 1892, you held his entry for cancellation 
as to the NE, + fractional quarter of said section, and he has appealed 
from that judgment. 

This is the second time this vase has been before the Department. 
Your office first held the entry for cancellation as to said tract, on 
April 24, 1889, because of the conflict therewith of cash entry, No. 6161, 
made by Thomas Terry, March 21, 1853, upon which patent was issued | 
March 1, 1885. Upon appeal, the Department decided, August 28, 
1830, that there was a mistake in both the entry and patent of Terry, 
and it was accordingly directed that Clark’s entry be reinstated, and 
a hearing be had to determine the rights of the respective élaimants to 

the land. 

Mary F. Johnson, claiming title to the land, as transferee under 
Terry’s patent, was present at the hearing, and contested Clark’s claim 
‘to the land. 

The register and receiver found that the land intended to be entered 
by Thomas Terry was the NE. fractional quarter of Sec. 6, instead ot 
the N. 3 of the NW, fractional quarter of said section, as described in 
his patent. | 

Tn the decision appealed from you saints in that finding, and con- 
strued the deseription in the patent to be for the NE. fractional quarter 
of said Sec. 6, and accordingly held Clark’s entry for cancellation as to 
that tract. 

Terry’s patent was issued for “ the north fractional half of the uorth- 
west fractional quarter (south bank of White River) of section six, in 
township twenty north of range sixteen west, in district of lands sub- 
Jject to sale at Batesville, Arkansas, containing forty-one and eighty-six 
hundredths of an acre.” 

A careful examination of the official plats shows that there is no such 
tract of land in said section six as the north half of the northwest frac- 
tional quarter. 

It appears that there are two separate surveys, one south and one 
north of White river—both surveys closing on the river, which was 
meandered. The land in controversy is north of and within the bend 
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of White river, and is represented by a plat approved May 21, 1852. 
The land south of White river is represented by the plat approved Au- 
gust 4, 1841. Both of these surveys have lands represented by a town- 
ship marked 20 north, range 16 west. Section six of the township of 
that number south of the river has no lands the description of which 
corresponds to the land in controversy. Section six of. the township 
north of the river has a tract of land bordering on the river in the north- 
east quarter covering an area of 41.86 acres. It is the only tract in the 
section of that acreage, and corresponds to the exacl number of acres 
covered by Terry’s patent. 

The register and receiver reported to your office that Terry’s applica- 
tion for the land was not on file in the local office. 

The description of the land as shown in the patent follows the descrip- 
tion in the final certificate, the expression ‘“ south bank of White river,” 
as written in the face of the patent, is found in brackets on the mar- 
gin of the certificate. In the face of the final receipt, the land is de- 
scribed as in the patent. except that it is designated as being on “left 
bank of White river.” The land being in the bend of the river,which at 
that point runs almost due west, was described as being on the “south 
bank of White river.” It is south of the river at that point, but north 
of the river in its general trend to the southeast, and therefore on the 
left bank. 

You concur in the finding of the local officers that the land in con- 
troversy is the identical tract intended to be entered by Terry; that it 
was so regarded by Mr. Terry, during his lifetime, and by his heirs and 
grantees after his death. I have examined the testimony taken at the 
hearing, and concur in that finding. 

While there is no land in said section six corresponding to the de- 
scription in the patent, yet, from the facts above given, it is seen that 
the land intended to be conveyed by the patent is the identical land in 
controversy, aud can not possibly be any other tract, there being no 
northwest fractional part in that section. | 

Clark’s entry will therefore be canceled as to the northeast fractional 
quarter of said section six, and the decision appealed from is accord- 
ingly affirmed. 





RAILROAD GRANT—ADJUSTMENT. 
MOBILE AND GIRARD R. R. Co. 


Instructions with respect to the adjustment of the grant to the Mobile and Girard 
railroad company under the act of September 29, 1890. 


Secretary Noble to the Commissioner of the General Land Office, Feb. 
ruary 1, 1898, 


I have considered the matter of the adjustment of the grant for the 
Mobile and Girard Railroad Company, under the act of September 29,, 
1890 (26 Stat. lee as pene in your report of October 25, 1892, 


ed 
Bat 
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The 8th section of said act provides: 

That the Mobile and Girard Railroad Company, of Alabama, shall be entitled to 
the quantity of land earned by the construction of its road from Girard to Troy, a 
a distance of eight-four miles. And the Secretary of the Interior in making settle- 
ment and certifying to or for the benefit of the said company the lands earned 
thereby shall inclnde therein all the lands sold, conveyed or otherwise disposed of 
by said company not to exceed the total atnount earned by said company as afore- 
said. And the title of the purchasers to all such lands are hereby confirmed so far 
as the United States are concerned, 

But such settlemeut and certification shall not include any lands upon which 
there were bona fide pre-emptors or homestead claims on the first day of Jannu- 
ary, eighteen hundred and ninety, arising or asserted by actual occupation of the 
land under color of the laws of the United States. 

The right hereby given to the said railroad company is conditioned that it shall 
within ninety days from the passage of this act, by resolution of its board of direc- 
tors, duly accept the provisions of the same and file with the Secretary of the Inte- 
rior a valid relinquishment of all said company’s interest, right, title, and claim in 
and to all such lands within the limits of its grant, as have heretofore been sold by th® 
officers of the United States for cash, where the government still retains the pur- 
chase money, or with the allowance or approval of such officers have been entered - 
in good faith nnier the pre-emption or homestead laws, or as are. claimed under 
the homestead or pre-emption laws as aforesaid, and the right and title of the per- 
sons holding or claiming any such lands under such sales or entries are hereby con- 
firmed, and all such claims under the pre-emption or homestead laws may be per- 
fected as provided by law. Said company to have the right to select other lands, as 
near as practicable to constructed road, and within indemnity limits in lieu of the 
lands so relinqnished. And the title of the United States is hereby relinquished in 
favor of all persons holding under any sales by the local land officers, of the lands in 
the granted limits of the Alabama and Florida Railroad grant, where the United 
States still retains the purchase money but without liability on the part of the 
» United States. 


The matters preliminary to the adjustment of this grant were consid- 
ered in departmental decision of February 7, 1891 (12 L. D., 117), in 
which it was held that the above section constitutes a legiSlative limi- 
tation upon the grant made by the act of June 3, 1856 (11 Stat., 17), to 
aid in the construction of the Mobile and Girard Railroad, and that the 
company is entitled only to the quantity of lands earned by the con- 
struction of the road from Girard to Troy, a distance of eighty-four 
miles, which, upon examination, you report to be 302,233.79 ‘acres. 

It appears, however, that during the years 1860 and 1861 this entire 
grant from Girard to Mobile was practically adjusted: that is, all avail- 
able lands within the limits of the grant were certified to the State on 
account thereof, in all amounting to 504,167.11 acres. | 

Under the terms of the adjustment provided for in the section before 
quoted, the lands to be allotted the company are to include the lands 
sold or otherwise disposed of by the company, not to exceed the total 
amouut earned, and ‘shall not include any lands upon which there were 
bona fide pre-emptors, or homestead claims, on the first day of January, 
eighteen hundred and ninety, arising or asserted by actual occupation 
of the land under color of the laws of the United States.” 

" It is therefore first necessary to identify the excluded lands, and then 
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to allot to the company, from the sold lands, an amount equal to the 
quantity earned by the construction before referred to. 

To this end, you were instructed to publish a notice requiring the 
claimants under the laws of the United States to come forward, within 
ninety days, and make known their claims, by filing necessary papers 
to establish the same, and to call upon the company to file a statement, 
properly certified to, of the lands sold, conveyed, or otherwise disposed 
of by the company, the date of each sale or disposition to be given, and 
the name of the transferee. 

‘ It is upon the result of this notice and call that your report is made, 
and therefrom it appears that 572 persons asserted claims under the 
homestead laws, alleging settlement prior to or on January 1, 1890, 
sald applications aggregating 78,988.14 acres. 

The showings made before the local officers and your office evidence 
the following sales or dispositions by the company, viz: 
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As all the lands certified on account of the grant were sold or dis- 
posed of by the company, the homestead applications necessarily con- 
flicted with a sale or disposition, and numerous protests were filed 
against said applications by: claimants under sales made by the com- 
pany, but, as the grant can be fully satisfied without including any of 
the lands claimed in these applications, a consideration of said protests 
is unnecessary. 

The reported sales and dispositions largely exceed the amount earned, 
after deducting all the lands claimed by the homestead applicants, 
and it would be necessary to decide between the several claimants 
under the sales and dispositions made by the company, in order to allot 
the lands on account of the grant, were it not for the agreement entered 
into between the large purchasers to pro rate as between themselves 
the lands according to their several holdings, and to abide by the de- 
cision of this Department upon the small holdings under sales made 
by the company. 

As to these small noldings you report that: 


There are more than 450 individual purchasers from the company (désignated as 
minor sales, per lists No. 6and 7 aggregating 29,342.01 acres) in whose favor, I be~ 
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‘lieve, an exception to the rule above stated should be made, for the reason that they 
nureliased these small tracts, paying the market price therefor, for the purpose of 
occupation, cultivation and a home; while those who purchased large quantities in 
bulk, as Edwards, Thompson, Carney, and the Van Kirk Company did so purely for 
speculative purposes, and paying therefor a nominal price compared with the indi- 
vidual] purchasers, and for the further reason that the average acreage per capita of 
these minor purchasers is sixty, and to apply the principle of pro-rating to them 
would reduce the amount of nine-tenths of these purchasers below the quantity con- 
tained in the least official subdivision of a section. J am, therefore, of the opinion 
that all of these purchasers of the class above mentioned, should be protected to the 
extent of one hundred and sixty acres, the amount which they each would be en- 
titled under the provision of the eighth section, if they were asserting their rights 
as settlers under the homestead or pre-emption laws. It seems to me that ‘a much 
stronger reason exists why they should be protected to the extent above stated then 
mere squatters on lands owned at the time by the company, for they are not only 
settlers upon the lands prior to January 1, 1890, but all had long before that time 
purchased from the company, at full value, the small holdings now claimed, and 
have niade it their homes since such purchase; many of whom have valuable im- 
provements thereon. It was just this class of purchasers, I am led to believe, that 
Congress intended to protect to the full extent of their holdings. 

I approve of this recommendation, and all such holdings should be 
included in the allotment to the company, uuless they conflict with the 
applications of those claiming on January 1, 1890, 

From a careful review of the section in question, I am of the opinion 
that its effect is to confirm to the company an amount of land equal to 
that earned by the building of the road from Girard to Troy, or 
302,233.79 acres, and, as the large purchasers have agreed to pro-rate 
the amount remaining, after deducting the small holdings, the inte- 
rests of the United States are in no wise prejudiced. Without passing 
upon the validity of any of these claims, you are directed to make due 
call upon the purchasers to make selection of their respective amounts 
under their agreement within thirty days, in order to identify the lands 
that will be patented to the Company. 

As it appears that the sales made by the company conflict, directions 
should be given to prevent duplications in the matter of the selections, | 
and to avoid conflicts with the claims presented under the homestead - 
laws. Upon receipt thereof, you will be enabled to allot the lands to 
the company, and upon the approval of that allotment by this Depart- 
ment, the grant, and all claimants thereunder, will be fully satisfied, 
and the remaining lands within the grant may then be restored under 
the terms of the forfeiture act. | 

Much time has already elapsed since the passage of the forfeiture 
act, and the interests of the public demand a speedy restoration of 
the lands not confirmed to the company and its purchasers. 
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OKLAHOMA TOWNSITES—~—-PROBATE JUDGE—TRUSTEE. 
CHoctaw Ciry TOWNSITE. 


The provisions of section 17, act of March 3, 1891, do not change nor repeal the acts 
of May 2, 1890, and May 14, 1890, so far as relates to townsite entries within the 
limits of ands opened to settlement on April 22, 1889, and the only manner, 
therefore, in which townsites can be entered therein, is through the medium of 
a board of trustees. . 


Secretary Noble to the Commissioner of the General Land Office, Feb- 
ruary 1, 1893. 


I have considered the appeal of Seymour A. Stewart, probate judge 
of Oklahoma county, Oklahoma Territory, from your decision of Sep- 
tember 10, 1892, holding for cancellation cash entry No. 628, made by 
said Stewart as probate judge, for the E. 3 of SE. 4 of Sec, 23, T. 12 N., 
R. 1 W., Oklahoma, in trust for the use and benefit of the occupants 
thereof, as the townsite of Choctaw City, according to their respective 
interests, a8 provided in section 2387, Revised Statutes. 

The tract of land in questiou is located within the limits of the lands 
opened to settlement by proclamation of the President on April 22, 
1889, 

In your decision you say: 

Inasmuch as the act of May 14, 1890, (26 Stat., 109) is the only townsite law appli- 
cable to that portion of Oklahoma within which the above described tract of land 
lies, the entry before me is illegal and is, therefore, hereby held for cancellation. 

The appeal is based upon the ground of error in holding that the act 
of May 14, 1890, is the only townsite law applicable to the portion of 
Oklahoma in which the town of Choctaw City is located, and that you 
- failed to give legal effect to the act of March 3, 1891. 

The act of March 2, 1889, (25 Stat., 980-L004) opening the Oklahoma 
lauds to settlement, provided that: 

The Secretary of the Interior may, after said proclamation, and not before, permit 
entry of said lands for townsites under sections twenty-three hundred and eighty - 
seven and twenty-three hundred and eighty-eight, of the Revised Statutes, but ne 
such entry shall embrace more than one half section of land. 

Said section 2387, Revised Statutes, provides that if a town is unin- 
corporated the judge of the county court may make townsite entry for 
the benefit of the parties in interest, but uponthe opening of Oklahoma 
Jands on April 22, 1889, there was no such officer as judge of the county 
court or probate judge, in existence in said Territory, to file such ap- 
plication, hence applications to make townsite entries were filed by un- 
authorized parties selected by the settlers upon the tracts chosen as 
towusites; said applications, however, were not acted upon by the Land 
Department. 

This condition of affairs continued until May 2, 1890, when Congress 
passed an act entitled: ““An Act to provide a temporary government 
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for the Territory of Oklahoma, to enlarge the jurisdiction of the United 
States Court in the Indian Territory, and for other purposes.” (26 
Stat., SL). 

The 9th section of said act provides: 

That the judicial power of said Territory shall be vested in a supreme court, dis- 
trict courts, probate courts, and justices of the peace. 

This is the first recognition of the office of probate judge in said 
Territory, and by the act of the territorial legislature, which took 
effect December 25, 1890, judges of probate were given authority to 
make entries of the public lands for townsite purposes. 

Section 22 of the above cited act of May 2, 1890, provides: 

That the provision of title thirty-two, chapter eight of the Revised Statutes of 
the United States, relating to ‘‘reservation and sale of townsites on the public 
lands” shall apply to the lands open, or to be opened to settlement in the Territory 
of Oklahoma, except those opened to settlement by the proclamation of the Presi- 
dent on the twenty-second day of April, eighteen hundred and eighty-nine. 

No argument would seem to be necessary to sustain the proposition, 
that unless further legislation has provided a means by which a pro- 
bate judge may act as an entryman of land for townsite purposes with- 
in the limits of the lands designated in the proclamation of the Presi- 
dent above referred to, such officer can not thus act. Has there been 
such legislation ? | 

The contention of appellant is, that such legislation was enacted: 
by the second proviso to section 17 of the act of March 3, 1891, (26 
Stat., 989-1026), which is as follows: 

That in addition to the jurisdiction granted to the probate courts and the judges 
thereof in Oklahoma Territory by Legislative enactments, which euactments are 
hereby ratified, the probate judges of said Territory are hereby granted such juris- 


- diction in townsite matters, and under such regulations as are provided by the laws 
of the State of Kansas. 


By reference to the aet of May 2, 1890, above cited, and which fixed 
the boundaries of Oklahoma Territory, it will be seen that said Terri- 
tory embraced a vast area of country in addition to that opened to set- 
tlement by proclamation of the President April 22, 1889, which tract. 
has been expressly reserved from the operation of the townsite laws, 
under which a judge of the county, or the probate judge, might make 
entry. 

There was, however, no intention on the part of Congress to leave the 
lands open to settlement April 22, 1889, without the advantages of legis- 
lation allowing townsite entries, iene Congress, on May 14, 1890, (26 
Stat., 109) passed an act which provided: 

That so much of the public lands situated in the Territory of Oklahoma, now 
open to settlement, as may be necessary to embrace all the legal subdivisions cov- 
ered by actual occupancy for purposes of trade and business, not exceeding twelve 
hnndred and eighty acres in each case, may be entered as townsites, for the several 
use and benefit of the occupants thereof, by three trustees to be appointed by the 
Secretary of the Interior for that purpose, such entry to be made under the provi- 
sions of section twenty-three hundred and eighty-seven, of the Revised Statutes, as 
near as may be. 
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When we recall the fact that the only lands open to settlement on 
May 14, 1890, were those opened by proclamation of the President on 
April 22, 1889, and the Public Land strip opened to settlement on May 

2, 1890, it will he seen that the jurisdiction of said trustees was limited 
to these two bodies of land. 

By the wording of the act of May 2, 1890, Congress gave probate 
judges, or judges of the county, jurisdiction in townsite entries, so far 
as the Public Land strip was concerned, and the granting of similar or 
concurrent jurisdiction to trustees by the act of May 14, 1890, did not 
deprive the probate judges of the authority to thus act, but as has been 
before stated, this authority was not extended to probute judges within 
the limits of the lands opened to settlement on April 22, 1889. | 

If authority has been given to any officer or person, other than the 
trustees above provided for, within the limits of the lands last men- 
tioned, to act in the matter of entering townsites, it has been accom- 
plished wholly by the proviso to section 17 of the act of March 3, 1891, 
above cited, and to accomplish this it must be held that the portion of 
the act of May 2, 1890, which provided, in effect. that probate judges 
cannot thus act, and the act of May 14, 1890, providing that such entries 
could be made by trustees only, have been repealed. 

There is no reference in the act of March 3, 1891, to the act of May 2, 
1890, or the act of May 14, 1890; there are no words of repeal employed, 
and if repeal is accomplished, it is wholly by implication. - 

The supreme court, in the case of McCool v. Smith (1 Black, 459) says: 

A repeal by implication is not favored. The leaning of the courts is against the 

_ doctrine, if it be possible to reconcile the two acts of the legislature together. 

Endlich in his Commentary on the interpretation of statutes, page 
280, thus states the rule: 

It is areasonable presumption that the legislature did not intend to keep really 
contradictory enactments in the statute-book, or to effect so important a measure as 
the repeal of a law, without expressing an intention to doso. Such an interpreta- 
tion, therefore, is not to be adopted unless it be inevitable. Any reasonable con- 
struction which offers au escape from it is more likely to be in consonance with the 
realintention. Hence itis, a rule founded in reason as well as in abundant authority, 
that, in order to give an act not covering the entire ground of an earlier oue, nor 
clearly intended as a substitute for it the effect of repealing it, the implication of 
an intention to repeal must necessarily flow from the language used, disclosing a 
repuguancy between its provisions and those of the earlier law, so positive as to be 
irreconcilable by any fair, strict or liberal, construction of it, which would, without 
destroying its evident intent and meaning, find for it a reasonable field of operation, 
preserving, at the same time, the force of the earlier law, and construing both 
together in harmony with the whole course of legislation upon the subject. 


Is there an irreconcilable repugnancy between the act of March 3, 
1891, and the acts of May 2, 1890, and May 14, 1890? 

We must recall ‘the fact that the organic act of May 2, 1890, recog- 
nizes the office of probate judge, and extended the federal townsite 
laws to all lands opened, or to be opened, to settlement in that Terri- 
tory, except those opened to settlement April 22, 1889; also that the 
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authority of probate judges to act in townsite matters was conferred 
by the act of the territorial legislature, which took eftect December 25, 
1890. We must also recall the fact that by the act of March 3, 1891, 
‘other vast tracts of land in said Territory were to be opened to settle- 
ment, and that the Public Land strip had already been opened. It 
was entirely competent for Congress to extend, or to change the man- 
ner in which the jurisdiction of the probate judges should be exercised, 
and to ratify the acts of the Territorial Legislature granting jarisdliction 
to said officers. 

It is true that the first section of chapter 85 of the Statutes of Okla- 
homa (page 1170) provides that: 

Whenever any portion of the public lands of the United States have been, or shall 
be, settled upon and ocenpied as a townsite . . . . if not incorporated, then 
for the judge of the probate court of the county in which such town may be situated 
to enter at the proper land office the land so settled upon and occupied, ete. 

But it cannot be presumed that the territorial legislature intended 
its act to extend to, or to embrace, lands which had been, by express act 
of Congress, excepted from the jurisdiction of the officers named, but if 
such was the intention of the legislature, it would have no effectas against 
the positive enactment of Congress, excluding the jurisdiction of said 
officers from the lands in question; there were, however, lands upon 
which the legislation by the territorial legislature could take effect, and 
it was competent for Congress to ratify such legislation, but if this 
legislation could not, by reason of existing law, extend to certain lands, 
it will not do to assume that the ratifying act of Congress imparted life 
to the same, unless such intention was clearly expressed in the lan- 
guage used in said act. There was no such intention expressed. 

Various tracts of the lands opened to settlement April 22, 1889, hav- 
ing been occupied as townsites, and there being no law under which 
they could be entered, in view of the act of May 2, 1890, Congress, by 
act of May 14, 1890, provided a board of trustees as a medium through 
which entries could be made; this was a special act, applicable only to 
a limited area of land, and the later act of March 3, 1891, recognizing 
and extending the jurisdiction of probate judges in townsite matters 
over other and different bodies of land, is perfectly consistent and har- 
.monious with said special act, and the act of May 2, 1890. All three 
remain in full force and effect within the respective limits so clearly 
defined in said acts. — 

It must, therefore, be held that there has been no change or repeal 
of the acts of May 2, 1890, and May 14, 1890, so far as relates to town- 
site entries within the limits of the inde apeued to settlement on April 
22, 1889, and that the only manner in which townsites can be entered 
therein, is through the medium of a board of trustees. 

Your decision is therefore affirmed. 
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GRAY v. WHITEHOUSE. 


Motion for review of departmental decision of October 10, 1892, 15 L. 
D., 352, denied by Secretary Noble, February 1, 1893. 


CONFIRMATION SECTION 7, ACT OF MARCH 8, 1891. 
UNITED STATES v, BULLEN. 


The pendency of an application to contest an entry at the date of the passage of the 
act of March 3, 1891, does not defeat confirmation of said entry for the benefit 
of a transferee. 

A elaim of prior Indian occupancy set up to defeat confirmation under the body of 
said section can not be entertained for such purpose, where the entry was not 
made in violation of any departmental regulation, and such claim is not asserted 
for a term of years, and then, not until after the passage of said confirmatory 
act. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, february 1, 1893. 


The land involved in this controversy is lots 1 and 2, Sec. 28, and lot 
1, Sec. 29, T. 49, R. 18, Ashland, Wisconsin, land district. 

Joseph A. Bullen made pre-emption cash entry of said tract, Feb- 
ruary 9, 1854, and on February 18, following, sold and transferred 
the same to one George L. Becker, who, on December 19, 1854, sold 
and transferred it to William W. Corcoran and others. I shall go into 
the history of the case only so far as it 18 necessary to present the 
question before me. The case has been before the department before. 
(Joseph A. Bullen, 8 L. D., 301.) By that decision it was determined 
that while the entry was under investigation by the government at the 
instance of the Hon. Secretary of War, the contests offered by John A. 
Bardon and Frank W. Gage should not be entertained, but my prede- 
cessor directed— 
that you cause a special agent of the government to make thorough inquiry and ex- 
amination into all the facts and take such steps to protect the public interests, as 
appear to be requisite and proper. The special agent should be directed to make 


full report to your office, in regard to the present value of the land, its situation 
and circumstances and al] material facts. 


On January 10, 1891, Frank Lemiux presented an * Indian allotment 
application,” under the act of February 8, 1887 (24 Stat., 388), for lots 
1 and 2 of said tract alleging residence thereon for “thirty years and 
more.” Itis shown by affidavits that Lemiux is a member of the Fond 
du Lae band of Chippewa Indians; that he settled upon said land in 
1849 and has lived there ever since. His application was rejected be- 
cause of ‘cash entry nade by J. A.Bullen, February 9,1854.” Lemiux 
appealed. | 

On May 16, 1891, one of your special agents reported that le had 
been unable to find any evidence of fraud and from an examination of 
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the exhibits accompanying his report, I am satisfied as to the correct- 
ness of his conclusion. It is also shown by his report that the land in 
controversy is now a part of the city of Superior, Wisconsin, that it 
has been platted into lots and blocks, streets and alleys, and the lots 
been sold “ to about 400 purchasers.” 

On July 3, 1891, the acting Secretary of War, in reply to your letter 
of May 21, 1891, advised you that after further examination of the case, 
his department “ has no evidence or argument to submit in the prem- 
ises, or objection to the issue of a patent in due course to the land in 
dispute.” 

On May 1, 1891, sous ‘for estate of W. W. Corcoran eé al. lot 
owners ” in the city of Superior, filed a motion for the confirmation of 
the Bullen entry under the act of March 3, 1891. 

By letter of September 22, 1891, you considered the ease in all its fea- 
tures and decided that the entry of Bullen should be approved for pat- 
ent in accordance with section 7, of saidact. Both Lemiux and Bardon 
appealed; the former assigning as error your action in not considering 
his rights under his said application; error in some of your findings of 
fact, and finally in not ordering a hearing to determine whether Lemiux 
occupied the land prior to the initiation of Bullen’s claim; while the 
latter in a number of specifications, alleges, substantially, that you 
erred in holding that the Bullen entry should be confirmed for patent 
under said act of March 3, 1891. 

It is unnecessary to discuss many of the alleged errors raised by ‘ii 
appeals, for the reason that the Bullen entry is unquestionably con- 

firmed by the act of March 3, 1891 (26 Stat., 1095). The seventh sec- 
tion of said act provides, among other things, that— 
all entries made under the pre-emption, homestead, desert-land, or timber- culture 
laws, in which final proof and payment may have been made and certificates issued, 
and to which there are no adverse claims originating prior to final entry and which 
have been sold or incumbered prior to the first day of March, eighteen hundred and: © 
eighty-sight, and after final entry, to bona fide purchasers or incumbrancers, for a 
valuable consideration, shall, unless upon an investigation by a government agent, 
fraud on the part of the purchaser has been found, be confirmed and patented upon 
presentation of satisfactory proof to the land department of such sale or incum- 
brance. 


Prior to the final entry by Bullen there were no adverse claims ex- 
isting; It was sold prior to March, 1888, and after final entry for valu- 
able consideration, and upon an investigation ordered by the govern- 
ment, uo fraud upon the part of the purchaser has been found. Under 
these circumstances the entry of Bullen must be confirmed. (Witcher 
v. Conklin, 14 L. B., 349; United States v. Gilbert et al., id. 651). 

This being the fact, it was not error on your part to refuse to consider 
the alleged rights of either of the appellants. (Sheppard v. Ekdahl, 
13 L. D., 537.) . 

It is insisted by counsel for Lemiux that his alleged prior occupancy 

of a part of said land should give him the right now to enter it under 
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the said act of February 3, 1857, supra. It will be observed that he 
comes here with an application to enter land that had passed to a cash 
entry about thirty-seven years before. The most that could be done 
under ordinary circumstances would be to allow him to contest the en- 
try. But in view of the act of March 3, 1891, he would not be in any 
better condition to contest the entry than other persons. In other 
words he would have been required to establish his right to.the land by 
a contest, but inasmuch as the entry is confirmed under the act of Con- 
gress a contest can not now be ordered. 

The case of Tom and Louis v. McCarthy (13 L. D., 578), is cited as an 
authority by counsel for not allowing this entry. There is a wide dis- 
tinction between the two cases. There McCarty made his homestead 
entry on the land occupied by the Indians after the issuance of the cir- 
cular of October 26, 1887 (6 L. D., 341). By that circular local officers 
were directed not to permit entries upon lands occupied by Indian in- 
habitants. No such regulation existed when the entry of Bullen was 
made. Again, the Indians Tom and Louis, proceeded at once to assert 
their rights, while in the case at bar the Indian has rested for thirty- 
seven years, suffered an entry to be made; the land to be transferred to 
innocent purchasers and a thriving city to be located thereon years be- 
fore he attempted to make any claim. His laches is great. I see no 
error in your judgment, it is therefore affirmed and you will pass the 
entry to patent, under the rule. | 


RAILROAD GRANT--SETTLEMENT RIGHT. 
NORTHERN Pacrric R. R. Co. v. PLUMB. 


The possession of land, accompanied with valuable improvements thereon, at date 
of definite location, by one duly qualified to assert a right thereto under the 
settlement laws, operates to defeat the grant, and the fact that the claim sub- 
sequently set up by such occupant is not under said laws, in no manner affects 
his rights in the premises. 


Secretar wy Noble to the Commissioner of the General Land Office, Feb- 
ruary 1, 1898. 


J have considered the appeal by the N orthern Pacific Railroad Com- 
pany, from your decision of November 6, 1891, rejecting its claim to 
the NW. 4 of the NW. 4, Sec. 17, T.2S., R. 5 E., Bozeman land dis- 
trict, Montana, included in the desert land entry No. 159 by Byron 
Plumb, made May 4, 1883, upon which he made proof and final certifi- 
cate No. 71 issued J nig 6, 1886, 
‘This tract is within the primary limits of the grant for sala company 
as Shown by the map of definite location filed July 6, 1882, and was 
also included within the limits of the withdrawal of February 21, 1872, 
upon the filing of the map of general route. 
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It was listed by the company on account of its grant, but such list 
was rejected by the local officers, December 21, 1836, 
for the reason that said tract of land is covered with declaratory statement No. 474, 
' made by William H. Caughman, March 26, 1869, alleging settlement March 1, 1869, 
further covered with desert land entry No. 159 made by Byron Plumb May 4, 1883, 
who made final desert land entry No. 71 July 6, 1886. 

Upon appeal said list and the entry by Plumb were considered to- 
gether by your letter of November 19, 1890, in which it was held that 
the unexpired pre-emption filings of record at the date of the filing of 
the map of general route served to except the land in question from the 
effect of the withdrawal made thereon, but, as there was nothing then 
before you to show the status of the land at the date of the definite lo- 
cation of the road, a hearing was ordered for that purpose. | 

The showing made at that hearing not being deemed sufficient, a fur- 
ther hearing was ordered. Upon this testimony you held that the land 
was excepted from the grant, from which holding the company appeals. 

The only question raised by the appeal is as to whether the oceu- 
pancy shown by Plumb was sufficient to defeat the grant. 

It appears that in 1881 Plumb took possession of the tract in ques- 
tion, together with an adjoining forty acre tract, upon which he resided. 
In the spring of 1882 he broke the entire tract in question and enclosed 
it with a fence, and has since had possession of and improved the land. 
He had never exercised the pre-emption right, and was therefore duly 
qualified to claim the land under his settlement right. In 1886 hecon- 
tracted to purchase the adjoining forty acres, upon which he had resided, 
from the company, and at the hearing it was sought to show that he 
also claimed the land in question under the grant at the date of the 
definite location of the road, but the testimony will not warrant such a 
finding. 

Being in possession of the land in question at the date of the definite 
location of the road with valuable improvements thereon, and duly 
qualified to assert a right thereto under the settlement laws, he had — 
such a right to the Jand as served to defeat the grant, and the fact that 
the claim subsequently asserted by him was under a different law from 
those providing for settlement can in no wise affect his rights in the 
preniises. 

Being excepted from the grant by reason of his settlement, Plumb 
was at liberty to seek title from the government under any law under 
which such lands might be taken. 

The attempted listing by the company will therefore stand rejected, 
and your decision is accordingly affirmed. 


HITTLE v. RHEA. 


Motion for rehearing in the case decided by the. Department August 
25, 1892, 15 L. D., 223, denied by Peete Noble, February 1, 1893. 
127 71—VOL. 16 6 
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OKLAHOMA TOW NSITE—SECTION 37, ACT OF MARCH 3, 1891. 


WATONGA TOWNSITE. 


In view of the provisions contained in the territorial act, an entry of a townsite in 
Oklahoma under section 37, act of March 3, 1891, should not: be allowed in the 
absence of due showing that a majority of the lot occupants, or owners, desire 
such action to be taken, __ 

An entry however, allowed without such showing may stand, where it subsequently 
appears that no resident of the town objects to said entry, but that the action 
taken meets with the approval of the lot owners and residents. 

The personal qualifications, as an entryman, of one who makes a townsite entry un- 
der said act can uot be taken into consideration, as he actsonly as the agent of 
the parties entitled to perfect their claims to lots within said townsite. 

The allegation that some of the lot claimants entered the Territory prior to the time 
fixed therefor, and hence are not entitled to perfect their claims, should not be 
considered in connection with a townsite entry under said section, but left for 
subsequent consideration in the adjustment of individual claims. 


Secretary Noble to the Commissioner of the General Land Office, February 
1, 1898. 


I have considered the case of Amos A. Ewing, county judge of county 
“0,” Oklahoma, who made entry for the 8. 4 of Sec. 19, T. 16 N., BR. 11 
W., as the townsite of Watonga, in trust for the several use and bene- 
fit of the occupants thereof. 

By order of the head of this Department, dated March 25, 1892, said 
tract of land was reserved as the county seat of said county “C,” under 
the provisions of section 37 of the act of March 3, 1891, (26 Stat., 989), 

Amos A. Ewing, as probate judge of the county, gave notice of his 
intention to submit final proof and make cash entry of said land as a 
townsite, on May 26, 1892, and appeared on that day submitted proof, 
and final entry was allowed. 

At the same time, William G. Johnson appeared and filed a protest 
against the allowance of an entry by Ewing, alleging various grounds 
of objection, among them the following: 


Ist. Said Ewing, as probate judge, aforesaid, has no right or authority of law to 
make said proof of said township in trust for said occupants thereof. 

2d. There never was a request made by a majority of the occupants by petition, 
or otherwise, asking said Ewing, as said judge, to prove up said tract as a townsite 
for the occupants thereof in trust, as is by law required. 

4th. That said A, A. Ewing is, and has been, speculating in lots in said townsite, 
and has bought an adverse right to that of this protestant for, and to lot No, 15 in 
block No. 48, in said town, and is a “‘sooner,” and did enter the C, and A. country 
prior to twelve o’clock, noon, of April 19, 1892, in violation of the President’s proc- 
lamation, of date April 12, 1892, opening said C. and A. country to settlement, and 
has personally appointed a townsite commission for said town, to wit, one, 
Snodgrass, one Ross and one , who are and have been assuming the 
duties of such townsite commission by surveying said townsite, all of which acts 
and things are wrong, unjust and unlawful. That many persons have made claim 
for lots in said townsite through said probate jndge, who are ‘sooners ” and specula- 
tors, and some of whom said probate judge knew to have no right to any por- 
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tion of said townsite, and some of whom are speculating in town lots therein, to the 
knowledge of said probate jndge, who are friends and henchmen of said probate 
judge. 

5th. That said protestant has laid claim to, and improved, lot 4, block 20, and lot 
15, block 48, of said townsite. | 

6th. That it is the desire and wish of a great majority of the bona fide occupants 
of said townsite to prove up the same through their corporate authority, when so 
incorporated, and not that said probate judge shall prove up said tract. 

All of which facts protestant is ready and willing to prove at any time a hearing 
may be ordered so as to give protestant two days’ notice thereof, and protestant asks 
for an opportunity to prove said allegations. 


' These charges were corroborated by W. 8. Pratt. 

On the filing of the protest, which was before the final proof was 
submitted, Ewing moved to dismiss the protest, on the ground that, 
‘‘the objections are not well taken, and that there are not sufficient 
grounds to order a hearing, or to allow attorney for protestant the right 
to cross-examine the witnesses produced in said proof.” 

The local officers sustained this motion and dismissed the protest, and 
refused to allow the protestant to cross-examine the witnesses in sup- 
port of the application to make entry. | 

Johnson appealed, but you sustained this action, and the case is 
before me on appeal from your decision. ; 

The first important question to be determined is this: if we admit 
that the charges can be sustained, are they sufficient to defeat the 
entry? 

Johnson asserts that Ewing had no right to make the entry in ques- 
tion. 

Section 37, of the act of March 3, 1891, (26 Stat., 989-1026) provides: 


That as soon as the county lines are designated by the Secretary he shall reserve 

‘not to exceed one-half section of land in each county, to be located near the center 
of said county, for county seat purposes, to be entered under sections twenty-three 

hundred and eighty-seven and twenty-three hundred and eighty-eight of the Revised 

Statutes, 


Section 2387, Revised Statutes is as follows: 


Whenever any portion of the public lands have been or may be settled upon and 
occupied as a townsite, not subject to entry under the agricultural pre-emption 
laws, it is lawful, in case such town be incorporated, for the corporate authorities 
thereof, and, if not incorporated, for the judge of the county court for the county in 
which such town is situated, to enter at the proper land office, and at the minimum 
price, the land so settled and occupied in trust for the several use and benefit of 
the occupants thereof, according to their respective interests; the execution of which 
trust, as to the disposal of the lots in such town, and the proceeds of the sales 
thereof, to be conducted under such regulations as may be prescribed by the legis- 
lative authority of the State or Territory in which the same may be situated. 


Section 1 of Chapter 85 of the Statutes of Oklahoma (page 1170) is 
as follows: | 


Whenever any portion of the public lands of the United States have been or shall 
be settled upon and occupied as a townsite, and therefore not subject to private 
entry under the agricultural pre-emption laws, itshall be lawful and the duty when- 
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ever requested by a majority of the occupants or owners of the lots within the limits 
of the town, for the corporate authorities of the town if incorporated, and if not in- 
corporated then for the judge of the probate court of the county in which such town 
may be situated, to enter at the proper land office the land so settled upon and occu- 
pied, and hold the same in trust for the several use and benefit of the occupants 
thereof and those holding by deed or otherwise, according to their respective inter- 
ests. 

The other sections of the Oklahoma act point out the manner in which 
the trust shall be executed, provide for the settlement of conflicting 
claims by the courts of the Territory, ete. 

It will be observed that the federal statute provides that ‘“ the exe: 
cution of which trust, as to the disposal of the lots in such town, and 
the proceeds of the sales thereof, to be conducted under such regula- 
tions as may be prescribed by the legislative authority of the State or 
Territory in which the same may be situated.” 

The territorial statute provides, in effect, that before an entry shall 
be made by the probate judge or the ectnacde authorities, he or they, 
as the case may be, shall be requested to take such action by a majority 
of the occupants or owners of the lots within the limits of the town, 
in other words, the territorial act clearly contemplates that before an 
entry is made a majority of the citizens, or those interested, shall ind1- 
cate their desire that such action shall be taken. The entry is to be 
made for the benefit of the occupants of the town, and they have a 
right to elect by whom the entry shall be made in accordance with the 
statute. There is no conflict in the territorial act with the spirit and 
intent of the federal statute, the former simply provides the machinery 
for carrying the latter into effect. 

In the proof submitted in support of the entry in question, there is 
nothing to show that a majority, or any number of the occupants of the 
town, requested the probate judge to make the entry. 

It appears, however, that since said entry was allowed, a large num- 
ber of persons have filed affidavits, alleging that they are occupants 
and residents of Watonga and vicinity, and that they desire the entry 
to be made by the probate judge for the use and benefit of the occupants 
of the town. One affidavit to this effect is signed by sixty-six persons, 
and in addition there are numerous single affidavits filed to the same 
effect. Among the parties making these affidavits are the register of 
deeds for the county, three county commissioners, the county clerk, the 
county sheriff and others. 

It also appears that the protestant Johnson is not, nor never has 
been, a resident of the town of Watonga, and there appears to be no 
resident of said town who is objecting to the entry made by the probate 
judge. 

It is alleged by Johnson that Ewing is a “sooner,” that he entered 
within the limits of the lands opened to settlement prior to the time 
fixed by the Presidentin his proclamation. There is no evidence to sus- 
tain this charge, but if we admit that it is true, the fact would not dis- 
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qualify him from making the townsite entry, as the agent only, of those 
parties who are, under the Jaw, entitled to perfect their claims to the 
lots within the townsite. In making the entry, he acts as the agent 
merely of others, and his personal qualifications or disqualifications as 
an entryman of public lands are not to be taken into consideration. 

It is also alleged that many of the persons who claim lots are dis- 
qualified from perfecting title to same by reason of entering the Terri- 
tory prior to the time fixed by the President in his proclamation. 

This is a question that this Department cannot consider in connec- 
tion with this entry. If parties are disqualified to make entries, it is 
but reasonable to asstune that their claims will be contested, in which 
event, the case will go before the proper courts of the Territory for de- 
termination, and it must be assumed that the officers of the courts, 
who are also federal officers, will properly perform their duty, and if it 
is found that these claimants are disqualified by reason of violating the 
law, and the terms of the President’s Proclamation, that these claims 


will be rejected, as they would be if they were before this Department — 


for consideration. | 

While there have been irregularities in the manner of making the 
entry under consideration, as heretofore pointed out, I do not think 
they justify the rejection of the proof, and the cancellation of the entry, 
in view of the fact that so far as the record shows, it is the unanimous 
desire of the residents of the town that the entry should be allowed to 
stand. If the protestant Jolinson had any rights in the premises, the 
law clearly pointed out the way in which he could assert the same in 
the courts of the Territory. | | | 

For the reasons given, I do not think the local officers erred in dis- 
missing the protest. 7 

Your action is therefore affirmed. 

In this connection, however, I desire to say, that you will at once 
instruct the local officers in Oklahoma, in future not to allow an entry 
under section 2387, R. S., until they are satisfied that a majority of the 


occupants or owners of the lots within the town desire that such action _ 


be taken, and the same instructions should be given to local officers in 
all states and territories, where the provisions of the state or territorial 
law in that respect, are similar to those of Oklahoma 


PRE-EMPTION FILING—SECTION 2260 RK. S. 
CALLSEN vv. BROWN. 


A settler who removes from land of his own to another tract and makes homestead 
entry theyeof, may subsequently relinquish such entry and make pre-emption 
filing for the same land, where such action is taken in good faith and not for the 
purpose of evading the provisions of section 2260 R.S. 


x rere wt 
(AY 
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First Assistant Secretary Chandler to the Commissioner of the Generat 
Land Office, February 1, 1898. 


I have considered the case of Theodore Callsen v. James Brown, on 
appeal by the former, from your decision of February 24, 1892, dismiss- 
ing his protest against the final proof of the latter, on his pre-emption 
filing for the NW. 4, Sec. 27, T. 8 N., R. 7 W., Oregon City land dis- 
trict, Oregon. 

It appears that Brown made homestead entry for this land on August 
4, 1885, which was held for cancellation by your predecessor, on April 
15, 1887. On April 9, 1888, he filed a relinquishment in the local office, 
and secured the cancellation of the entry, and immediately filed a pre- 
emption declaratory statement therefor. 

On February 23, 1889, Callsen made homestead entry for the tract, 
Brown gave notice of his intention to offer final proof on November 26, 
1889; Callsen appeared and protested this proof, and cross-examined 
Brown and his witnesses, but offered no testimony. The proof was 
accepted by the local officers, and Callsen appealed from their judg- 
ment. Upon consideration of the case you affirmed their ruling, allow- 
ing Callsen’s entry, however, to stand subject to the superior rights of 
Brown. Thereupon, Callsen appealed the case to the Department. 

The testimony clearly shows that in 1885, when Brown set up a claim 
to the tract in dispute, and at the time he submitted his final proof, he 
was the owner of another tract of land just how much is not shown, 
which he had rented to one Twilight in 1885. After renting the land, 
he was for a short time in the town of Knappa, before he went on the 
land in controversy, but he made his home on his farm, and had no 
other home. 
~ It is not shown how it occurred that the homestead entry was held 
for cancellation; there does not appear to have been any contest, nor 
is it disclosed that any action was taken, except that it was “ held for 
cancellation,” and a hearing was ordered. 

It is claimed by counsel for Callsen, that while Brown could move 
from land of his own, and make homestead entry, that when he relin- 
quished the homestead, he relinquished all rights acquired by it, and 
that it was as if it had never existed, and thus cutting it out of the rec- 
ord, would leave him as if he had filed the pre-emption at first. I can 
readily see that a person should not be allowed to make a pre-emption 
filing when a homestead entry was fraudulently made, simply to work 
out a pretended change of residence, that is, where the homestead entry 
was made only as a means to reach a pre-emption filing. Time would 
not remove such a fraud. If primarily the entry was made to evade 
the inhibition of the second clause of section 2260, R. S., it would not 
matter whether it stood a year or a day, it would remain a fraud and 
should not be allowed to defeat the statute. Fraud is never presumed, 
however; it must be proven, and in the case at bar, the protestant has 
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failed to show by even circumstances that Brown at the time he made 
his homestead entry, had any thought of relinquishing it, or that it was 
made in bad faith, and to evade the statute. If he settled on this land 
in good faith, to make a home there, he, in law as well as fact, changed 
his residence from the former place, and to all intents and purposes 
became a resident on this land. His removal ‘from his residence on 
his own land” would in fact as well as in law, be complete. 

Then when the homestead entry was canceled, he made his filing, 
but he did not theu live on his own land, nor have to remove from it. 
The fact that the entry was held for cancellation when he filed his re- 
linquishment, is a circumstance in his favor, as it tends to show that 
the relinquishment was induced by the action of your office, rather 
than being his original intention. | 

He had made considerable improvement on the land. He had a 
house of sawed lumber, with door and three windows, barn sixteen by 
- sixteen feet, second house (as an addition), some land “ slashed,” some 
cleared and fenced; total value estimated at $500 or $600, and this im- 
provement had been made, and his pre-emption filing was on record, 
when Callsen went upon the land. There is no evidence that Callsen 
has done anything on the land, so the equity in the case is with Brown. 

Having fully considered the case, I do not find that you erred in 
finding in favor of Brown, your decision is therefore affirmed. 


PRACTICE—REVIEW—RULE 78. 
WILCOX v. BIBLE ET AL. 


The provisions of Rule 78 of Practice requiring a motion for review to be accom- 
panied by an affidavit that such motion is made in good faith and not for the © 
purpose of delay, will be enforced with a reasonable degree of strictness when 
invoked by the adverse party. | 


Secretary Noble to the Commissioner of the General Land Office, February 
3,1893. 


The attorneys for Nelson Wiltox have filed a motion for a review of 
the departmental decision dated August 26, 1892, in the case of said 
Wilcox v. Benton Bible and James Vandeventer et al., transferees, in- 
volving the 8. $ and the NW. 4 of the SW. 4 and the SW. 4 of the SE. 
4 of Sec, 21, T. 33 N., R. 48 W., 6th p. m., Chadron, Nebraska. 

The motion is as follows: 

Comes now the contestant and moves the Honorable Secretary for a review of the 
record in the above entitled action because the late order made therein is contrary 
to law, as applied to the evidence in this case and because the findings are not sup- 


ported by the facts. 
SPRAGUE AND FISHER, 


Attorneys for contestant. 
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On December 2, 1892, Burdett, Thompson and Law, attorneys for the 
claimant, filed a motion to dismiss said motion for review as follows: 

Now comes the claimant aforesaid, by Burdett, Thompson and Law, his attorneys, 
who appear specially for that purpose, and move and ask the Honorable Secretary 
of the Interior to dismiss and deny said motion for review and reconsideration, upon 
the following grounds :— 

1. Rule 78 of the Rules of Practice declares as follows: 

Motions for rehearing and review must be accompanied by an affidavit of the party, 
or his attorney, that the motion is made in good faith, and not for the purpose of 
delay. 

No such affidavit accompanied the motion in question. 

We, therefore, insist that said motion for review and reconsideration be denied 
and dismissed, 

2. An allegation that a decision is contrary to the law or contrary to the evidence, 
is not sufficient to sustain a motion for review. 

' Such is the allegation of the motion in question. 

Rule 78 of the Rules of Practice requires that motions for rehearing 
and review must be accompanied by an affidavit showing that the mo- 
tion is made in goed faith and not for the purpose of delay. There is 
no such affidavit filed in connection with this motion. By the motion 
to dismiss the Department is called upon by one of the parties litigant 
to enforce one of its plain, well understood rules of practice. Under 
such circumstances the rule will be enforced within a reasonable degree 
of strictness. The motion for review is therefore dismissed. 


PRACTICE—MOTION TO DISMISS-REHEARING. 
SNIDER v. WRIGHT. 


Where the contestaut, in proceedings before a commissioner under Rule 35 of Prac- 
tice, submits the testimony of his witnesses, and the defendant files a motion to 
aismies the contest for want of sufficient evidence, and submits no testimony ex- 
cept hisown, heis not thereafter entitled to a further hearing for the purpose of 
submitting additional testimony, in the event that his motion to dismiss is over- 
ruled by the local office. 


First Assistant Seeretary Chandler to the Commissioner of the General 
Land Office, February 3, 1893. 


Louis T. Wright has appealed from your decision of February 8, 1892, 
holding for cancellation his homestead entry for the SE. dof Sec. 13, T. 
1 N., R. 43, Denver land district, Colorado. 

The testimony was taken, under rule 35, before W. R. Hays, notary 
public, at Wray, Colorado. 

After the contestant had submitted bis testimony it appears of record 
that counsel for the defendant filed the following motion: 

That the register and receiver dismiss this contest, for the reason that the wit- 


nesses are all relatives of the contestant, and the evidence is not sufficient for the 
cancellation of the entry, and the contest is speculative, and the attorney has failed 
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to find (file?) any power of attorney or authority to try said case as by the Rules of 
Practice required—the attorney of record in said case not being present or partici- 
_ pating in the trial. 

To this motion counsel for the contestant objected. 

Counsel for the defendant, evidently expecting that when the record 
of proceedings was transmitted by the notary public to the local officers; 
the latter would sustain his motion, took the testimony of the defend- 
ant only, but when the record reached the register and receiver they 
overruled the motion to dismiss, examined the testimony taken, and 
found that the defendant had not resided upon his claim in good faith 
as required by the homestead law. 

He then applied to the local officers for a rehearing, on the ‘ground 
that on the trial he stood ready to offer the testimony of wituesses; but 
his attorney feeling satisfied that*the testimony offered by the Sone 
ant was not sufficient to warrant the contest being sustained, he ad- 
vised claimant not to offer the testimony of witnesses, thereby leaving 
the testimony of claimant alone and unsupported and clatmant further 
alleges under oath that he could procure certain witnesses named, who 
would support his own testimony produced at the former hearing. 


The register and receiver held that, under the circumstances above 
set forth, the defendant had waived all rights, and refused to grant a 
rehearing. Thereupon the defendant appealed to your office; and your 
decision of February 18, 1892, affirmed that of the local officers. 

The first question for consideration is, whether by taking the testi- — 
mony of the defendant, his counsel practically waived his motion to 
dismiss. 

In my opinion, under the circumstances above set forth, the defend- 
ant must be considered as having had his day in court. 

The present counsel for defendant expresses his opinion that the 
former attorney was in error, in this respect, but contends that the de-. 
fendant ought now to be allowed to introduce the testimony of his wit- — 
nesses, “in order that the Department may have all the facts in the 
case to justly détermine the issues involved.” But the fact that the 
defendant’s attorney at the hearing did not couduct the case as skill- 
fully as it might have been conducted affords nc ground for a rehear- 
ing (Cobby v. Fox, on review, 10 L. D., 483). “A new trial will not be 
granted because, through the inadvertence of his counsel, a party has 
not had the advantage of the whole evidence of ad case.” (Myer’s 
Federal Decisions, Vol. 26, Sec. 2521). : 

The testimony of the entryman has been taken; and it may safely be 
presumed, unless a contrary showing is made, that no witness knows 
more about the facts regarding his residence than he, or would state 
them more fully to his advantage. Hence their evidence would be 
merely cumulative, and as such would furnish no grounds for a rehear- 
ing. (See Caledonia Mining Co. v. Rowen, on review, 2 L. D., 719, and 
many cases since.) 


¢ 
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Moreover, a rehearing will not be granted where the applicant, re- 
lying upon the erroneous advice of counsel upon a purely technical 
ground, failed to submit testimony when the case came up for trial be- 
fore the local office (Dixon v. Sutherland, 7 L. D., 312). 

The case must be decided on the testimony heretofore taken. 

From the entryman’s own testimony it appears that from the date of 
entry, April 5, 1887, for about eleven months, he resided on the land; 
he paid one Murdock for breaking about eight acres of the tract; he 
then bought an interest in a stock of merchandise at Laird, a village 
within about two miles of the land, and thereafter remained at Laird 
the most of the time; a few household goods were left at the house on 
the claim, but he boarded and slept at Laird; between March, 1888, and 
the hearing, October 31, 1889, he returned to the claim occasionally ; 
during the ten months of 1889 preceding the hearing he had “ been there 
about thirty times ”—he thinks; “slept there about twenty nights, and 
was there at other times looking after the improvements;” from April, 
1888, until the hearing, he thinks he ate about twenty meals on the 
claim—six or seven of these having been eaten during the first ten 
months of 1889, prior to the hearing; he kept some provisions in the 
house, but the bread he took there with him. 

I concur in the conclusion arrived at by the local officers and your of- 
fice, that the entryman did not maintain residence on the land from 
April, 1888, until October 31, 1889 (the date of hearing); and therefore 
affirm your decision. 


SWAMP GRANT—ADJUSTMENT—FIELD NOTES OF SURVEY. 
STATE OF ARKANSAS. 


In the adjustment of the swamp grant on field notes of suryey, the report of a State 
locating agent can not be accepted as showing the swampy character of land. 
where the field notes fail to clearly show such fact, nor can a certificate of the 
surveyor general, based on such report be considered in determining the char- 
acter of the land. 

Where the survey is made prior to the grant and the field notes do not clearly show 
the land to be of the character granted, the submission of a claim by the State 
based on such field notes, will not preclude a hearing, on due showing made, to 
ascertain the true character of the land. 


Secretary Noble to the Commissioner of the General Land Office, Febru- 
ary 3, 1898, 


On October 20, 1890, Thomas G. Riley, agent for the State of Arkan- 
sas, filed a list of eight hundred and seventy-three tracts of alleged 
swamp lands, being a compilation from the Champagnolle district list, 
dated Angust 22, 1857, and from Washington district list, dated No- 
vember 6, 1858, now in the Camden, Arkansas, land district. 
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Having examined the field notes, on file in your office, you on Feb- | 
- ruary 16, 1892, decided: 

iL. That said tracts to the number of fifty-cight are found to be swamp 
land, within the meaning of the act of September 28, 1850. 

2. That tracts to the number of one hundred and thirty (described in 
the decision) have been found to be non-swampy within the meaning of 
the act. 

3. Tracts to the number of four hundred and forty are found to be 
doubtful in character. 

4, The claim of the State to two hundred and forty-two tracts has 
heretofore been rejected; and 

Dd. Three tracts have been patented to the State. 

You held for rejection the claim of the State to the one hundred and 
thirty tracts found from the field notes to be non-swampy in character, 
and Mr. Riley, as agent of the State, has appealed from that part of 
the decision, and ivsists that the field notes of survey relating to the 
lands described in said list show conclusively their swampy character. 
Error is alleged: 

1. In not finding said tracts to have been of swampy chdracter at the 

date of the grant. 

2. Innot holding the certificateof the United States surveyor-general 
for the- district of Arkansas, dated November 6, 1858, covering these 
tracts, to be conclusive of their character as swamp lands, said certifi- 
cate showing said tracts to have been found of swampy character. 

The certificate referred to in the second specification of error reads 
as follows: | 

I, Henry M. Rector, surveyor-general of the State of Arkansas, do hereby certify 
that the foregoing list is a correct transcript from the original lists of swamp land 
selections, made by the State locating agent, and filed in this office by the governor 
of the State of Arkansas on the 7th April, May 10th, June 26th, July 3d, July 26th, 
and September 8th, 1858. Of which every tract has been carefully examined by the 
plats and field notes on file in this office, and where the field notes do not positively 
indicate the character of the lands, the report of the locating agent is admitted. 

From these evidences I consider the lands in the above list marked E. No. 6 to be 

of the eharacter contemplated by the act of Congress of 28th September, 1850. 


If the field notes of the public survey do not conclusively show the 
swampy character of the land embraced in the one hundred and thirty 
tracts, it is clear that the mere report of the State locating agent can 
not be accepted for that purpose; and the certificates of the surveyor- 
general in the above form can have no wei ight 1 in the proper determina- 
tion of the character of the land. 

‘The appeal is accompanied by extracts from the field notes, with 
diagrams, prepared by your office. Opposite each one of the one hun- 
dred and thirty rejected tracts is an extract from the field notes, show- 
ing the character of the land. Some of these extracts read as follows: 
‘‘ Part rolling and second-rate, and part pine flats;” “ Pine and oak 
plats, unfit for cultivation ;” “ Land level and second-rate;” ‘* Land level 
and rich;” “ Land third-rate;” “‘ Land poor pine barrens,” etc. 
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Basing your decision as to the character of the land upon the de- 
scription given in the field notes, you held the one hundred and thirty 
tracts to be non-swampy within the meaning of the swamp land act, 
and, accordingly, rejected the claim of the State. 

It appears that the State agrees to accept as final and conclusive, in 
determining the character of such lands, the original field notes of the 
official survey, and the resurvey of such lands by the United States in 
all cases where such field notes show conclusively the naturally wet, 
swampy, or overflowed, or the naturally non-wet, non-swampy, or non- 
overflowed character of the lands. (See departmental decision, Febru- 
ary 10, 1890, miscellaneous press copy-book, No. 192, page 52.) 

In pursuance of this agreement and mode of adjustment, the State 
filed a list, including the said one hundred aud thirty tracts, assuming 
by that act that the field notes would give sufficient evidence of the 
swampy character of the several tracts to justify their certification to 
the State. 

On a careful examination of the extracts from the field notes, I am 
satisfied they do not show such tracts, or any of them, to be either 
swamp lands, or so wet as to be rendered thereby unfit for cultivation. 

I think it may be fairly determined from many of the descriptions 
that several of the tracts are conclusively shown to be dry, as may be 
instanced from such descriptions as these—viz: “ Land rolling, third- 
rate;” “Land rolling;” “Land hilly,” ete. | 

It may be admitted that the field notes in all cases do not conclusively 
show the land to be non-swampy in character; nor is such showing 
necessary to justify rejecting the claim of the State. 

The burden of proof is upon the State when the field notes of sur- 
vey do not prima facie show the land to be of the character granted. 
Nita v. Stateof Wisconsin, 9 L. D., 385. 

And if there is a doubt whether lands claimed by the States pass 
under the grant, the decision must be against the grantee. United 
States v. Gratiot, 14 Peters, 526; Irvine v. Marshall, 20 How., 538; 
State of Louisiana, 5 L. D., 514. 

The act of 1850 granted the swamp and overflowed lands to the sev- 
eral States therein mentioned; the ascertainment of the specific tracts 
granted is a question of fact to be settled by the Secretary of the In- 
terior. The State having submitted the said list, upon the evidence 
contained in the field notes of the official survey, and such evidence not 
showing the tracts to be of the character of land contemplated by the 
act, the claim of the State, upon the showing made, must be rejected. 

It appears that the several tracts were surveyed before the passage 
of the swamp land act. The field notes were therefore made without 
any reference to said act. It may be possible that some of the rejected 
tracts are really of a swampy character and the field notes fail to so de- 
scribe them. In such ease, the State should not be estopped from es- 
tablishing their true character, because it has once submitted its claim 
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upon what was assumed to be a conclusive showing in the official field 
notes. But to entitle the State to such a hearing, corroborated affida- 
vits as a basis therefor should be filed, showing the tracts, herein re- 
jected, or any one of them, to have been of the character contemplated 
in the grant. 

The decision appealed from is affirmed. 


s 


RAILROAD GRANT—SETTLEMENT RIGHT. 
NEw ORLEANS PAciFic Ry. Co. v. DAIGLE. 


A hearing will not be ordered as between a railroad company and a settler to deter- 
mine the facts as to an alleged settlement right, where such settler has submitted 
final proof that establishes a prima facie case in support of his claim, and no 
showing to the contrary is made by the company. 


Secretary Noble to the Commisstoner of the General Land Office, Febru- 
ary 3, 1893. 


The attorney for the New Orleans Pacific Railway Company has filed 
a motion for review of departmental decision of April 16, 1892, in the 
case of said company v. Theogene Daigle, involving the NE. + of See. 
57T.88., R. 3 E., La. Mer., New Orleans land district. 

Said decision states stmply that the facts in this case are similar in 
all important particulars to those in the case of said Company v. Char- 
lot et al. (14 L. D., 365), and that for the reasons given in the dezision | 
in that case, your decision adverse to railroad company was affirmed- 
The error assigned as a basis for this motion is, in holding that the 
facts bring this case within the decision in the Charlot case. The dif: 
ference in the two cases, it is claimed, lies in the fact that there has 
been no hearing in this case to establish the truth of the allegations as. 
to the date of Daigle’s settlement. 

It seems this land is within the indemnity limits of that portion of 
the grant to the New Orleans Baton Rouge and Vicksburg Railroad 
Company, which was confirmed to the New Orleans Pacific Railway 
Company by act of February 8, 1887 (24 Stat., 391), and was selected 
by said company December 28, 1883. This tract was in the list of lands 
certified to the State of Louisiana in 1861, under the act of June 3, 1856 
(11 Stat., 18). On May 7, 1885, Daigle applied to make homestead 
entry for said tract, and with such application filed his affidavit, alleg- 
ing that he settled upou said tract January 4, 1869, and was still resid- 
ing thereon. It was held in your office that the outstanding title of the 
State, by virtue of the certification of 1861, excepted said tract from the 
grant of 1887, to the New Orleans Pacific Railway Company, and that, 
therefore, Daigle’s claim to the land should be allowed without putting 
him to the expense and trouble of a hearing to establish the truth of 


94. DECISIONS RELATING TO THE PUBLIC LANDS. 


allegations as to settlement and residence. The effect of the forfeiting 
act of July 14, 1870, (16 Stat., 370), upon lands theretofore certified to 
the State, as this tract was, was considered in the case of New Orleans 
Pacific Railway Company (14 L. D., 321), and that of said company v. 
Sancier (Id., 328), and it was then held that title to such land was re- 
invested in the United States by said act, and under the rule laid down 
there, this tract must be held to have been subject to selection at the 
date of the company’s application in 1883, unless it came within some 
one of the exceptions specified in the act of February 8, 1887. This 
case differs, however, from those last referred to because here there are 
allegations made, which, if properly established, would show that this , 
tract was excepted from said grant to the New Orleans Pacific Railway 
Company, and therefore the contention that this case is governed by 
those, cannot be sustained. There is force in the allegation, made in 
this motion for review, that this case is not controlled by the decision 
in the Charlot case, upon which the departmental decision complained 
of is based. In that case, a hearing had taken place, and the allega- 
tions as to settlement and residence had been duly proven, while here 
no such action has been had. This difference in the two cases seems to 
~ have been overlooked when the decision complained of was rendered. 

The further fact appears in this case, however, that, on March 12, 
1892, Daigle, after due notice for that purpose, submitted final proof 
in support of his entry, showing settlement on said land-in 1869, con- 
tinuous residence since that time, and improvements of the value of 
$1500, which proof was approved, and final certificate issued May 17, 
1892. Notwithstanding this condition of the record, the motion for 
review, filed May 12, 1892, contains no denial of the claim of settlement 
made by Daigle, nor has said company at any time asserted that he 
was not a settler on said land, as alleged by him. 

It would seem unnecessary to order a hearing to give the company a 
chance to disprove Daigle’s allegations, when it has not asserted its 
ability to do so, but has at all times carefully refrained from making 
counter allegations. As the record now stands, there is a strong prima 
facie showing in support of Daigle’s claim, and until that showing shall 
be attacked as untrue by the adverse claimant, no hearing should be 
had. For the reasons herein stated, the motion under consideration 
must be, and is hereby, denied. 
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CONTEST—DECISION OF REGISTER AND RECEIVER. 
MENZEL ¥. VALEAR. 


Che register and receiver may not substitute their own knowledge of the facts in a 
case, derived from a personal inspection of the premises, for the evidence sub- 
mitted by the parties, but should use the information thus acquired to better un- 
derstand and apply the testimony of the witnesses. 


The judgment of the register and receiver as to the facts of the case is entitled to 
especial consideration, and the fact that they personally inspect the premises, 
prior to reaching a conclusion, adds to the value of their decision. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 4, 1898. 


On August 3,1881, Tobias Valear made timber culture entry (No. 2134) 
of the SE. 4 of Sec. 18, T. 151 N., R. 47 W., at Crookston, Minnesota. 

On July 27, 1889, Amelia Menzel filed an affidavit of contest against 
said entry, alleging— 

That contest was initiated against said entry by this affiant on April 22, 1886. That 
contest was heard by said office July 23, 1886, and is now pending before the 
Hon. Secretary of the Interior. That since said April 22, 1886, said Tobias Valear 
has failed and neglected to plant or cultivate or cause to ie planted or cultivated 
more than one hundred trees, tree seeds, or cuttings on said tr act, and that there are 
now standing and growing on said tract not more than 150 trees, the cultivation of 
which has been wholly and entirely neglected from April 22, 1886, and that at least 
one half of said trees are now dead or in a dying condition. 


It appears that the first affidavit of contest alleged failure on the 
part of the claimant to plant on said land trees, seeds or cuttings, as 
by law required, and that there were none on said tract at the date 
of making said affidavit. After a hearing upon those allegations the 
local officers found in favor of the claimant, and recommended the dis- 
missal of the contest. On appeal you affirmed their action by letter 
of August 9, 1888. On appeal to this Department your judgment was 
affirmed by decision of January 30, 1890 (unreported), in which it was 
held that the claimant had complied with the law, and acted in good 
faith, and said contest was dismissed. 

Inasmuch as the present contest affidavit was filed before the final 
determination of the first contest, the local officers did not issue notice 
until February 18, 1890, in which they ordered a hearing for April 24, 
1890, at the local office, when the parilee appeared and submitted tes- 
aimony: 

On May 26, 1890, the register and receiver held that the entry should 
be maacellcd: On appeal you reversed their judgment, by letter of 
February 9, 1892, and dismissed the contest. An ODER now brings 
the case again to this Department. 

The departmental decision of January 30, 1390, covered the time © 
from the date of the entry ‘‘up to the close of the jean g in July, 1886,” 
or nearly the whole of the first five years of the entry. The second 
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contest affidavit, filed July 27, 1889, covers the three years immediately 
tollowing those covered by the first contest, or the sixth, seventh, and 
eighth years of the entry. 

The evidence in the case is very conflicting. If that submitted by 
the contestant is true, the land is overrun with grass and weeds, show- 
ing a lack of cultivation, and far less than the required number of trees. 
If the testimony given on behalf of the claimant is true, he has sub- 
stantially complied with the law, although his witnesses admit that 
the tree patch is grassy and weedy to some extent. 

Under these circumstances the contestant made a motion that the 
register and receiver “personally examine the tract in dispute at as 
early a date as is convenient for them so to do, with a view of deter- 
mining the real condition thereof.” This motion was subsequently, as 
stated by those officers in their joint opinion, “assented to by the at- 
torney for the claimant.” 

Under this agreement the local officers, after the evidence was sub- 
mitted, made a personal examination of the land, and “found the con- 
dition of the tract about as set forth in the testimony for the con- 
testant.” They state the conclusion at which they arrived as follows: 
“If we considered the testimony on the part of the claimant true, we 
should render our decision in his favor, the preponderance of evidence 
being so; but we do not, and therefore recommend that T. C. No. 2134, 
be canceled.” 

The evidence in the case was taken before the local officers, who saw 
the demeanor of the witnesses in giving their testimony. Their testi- 
mony as to the condition of the land was so conflicting and irrecon- 
cilable, that both parties agreed that the local officers should person- 
ally inspect the land “with a view of determining the real condition 
thereof.” 

While from an inspection of this character the register and receiver 
would know the facts, yet they may not substitute their own views and 
judgment for the evidence offered upon the trial. They may, however, 
call their examination and observation of the premises to their aid in 
determining the credibility of the witnesses; who is most worthy of 
credit and to enable them to better understand and apply the evidence. 

The examination of the premises by the register and receiver at the 
request of the litigants should be treated as and have the same weight 
as, the viewing of the premises by a jury had the case been upon trial 
before one. While there is authority that their view of the premises 
may be taken as evidence (Nelson and wife v. Chicago, Milwaukee and 
Northwestern Railway Company, 48 Wisconsin, 516), yet, I think it is 
pretty well settled that the jury who view the premises shall only use 
the information which they acquire thereby to better understand and 
comprehend the testimony of the witnesses and enable them more in- 
telligently to apply it to the issues in the case. 

Close v. Samn, 27 Ia.., 503; 
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_ Davis v. Hudson, 29 Minn., 41; 

Wright v. Carpenter, 49 Cal., 609. 

Applying this rule to this case upon the conflicting evidence found in 
the record, I think the judgment of the register and receiver is entitled 
to special consideration, and their personal view of the premises should 


count as of real value. I am satisfied under the circumstanees of this 


case, that their decision should be followed. 
Kelly v. Halvorson, 6 L. D., 225; 
Morfey v. Barrows, 4 L. D., 135. 
Your decision is therefore reversed. 


PRACTICE—EVIDENCE~ DEPOSITION. 
McCoy »v. STOCKING. 


The local office may properly refuse to issue a commission to take depositions, where 
the applicant does not file the requisite affidavit as the basis for such action. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 4, 1898. 


I have considered the case of William T. McCoy v. Albert M. Stock- 
ing on the appeal of the latter from your judgment of January 26, 1892, 
affirming the finding of the register and receiver, and holding for can- | 
cellation his timber culture entry No. 4712 for the SW. 4 of Sec. 22, T, 
110 N., R. 61 W., Huron, South Dakota. 

The entry in question was made June 8, 1880, and on June 17, 1889, 
the contest was- initiated by McCoy. Service of notice was made on 
November 1, 1889. On December 3, attorney for the claimant .gave 
notice to contestant that he would apply, after the expiration of ten 
days, for an order to take the claimant’s deposition at his residence in 
Cleveland, Ohio, and that of Charles D, Crouch, at Pierre, South 
Dakota. On the 16th day of December a commission was issued to 
take the deposition of the former. 

The 23rd day of December following was designated as the day of 
trial, and on that day contestant and his attorney appeared with wit- 
nesses, and contestee appeared by his attorney, and witnesses were 
introduced and examined in behalf of both parties. At the conclusion 
of the trial, the testimony of claimant not having arrived, the attor- 
neys for both parties stipulated in writing that the case should be held 
open for thirty days, in order that his evidence might be received. At 
this time the attorney for claimant moved that a commission issue to 
take the deposition of Charles D. Crouch. The motion was resisted by 
contestant, for the reason that the claimant had had ample time within 
which to file an application to take the deposition of said Crouch, and 
his objection was sustained by the register and receiver, and the com- 
mission was not issued. The deposition of claimant arrived within the 
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thirty days, and the register and receiver, after considering the evi- 
dence, found against the entry, and recommended its cancellation. 

The case was appealed to you, and affirmed as aforesaid and the 
entry held for cancellation. Contestee has now appealed from your 
judgment to the Department, claiming that it “is contrary to the evi- 
dence subinitted in this case,” and is ‘‘ contrary to the law applicable 
to this case;” and that your erred 


in sustaining the rulings of the local land office, wherein and whereby, after an ex- 
tension of time for thirty days had been given and the case held open for the receipt 
of the deposition of the claimant, for that length of time, the local officers refused 
to allow the claimant to procure the testimony of a very important and material 
witness by the name of Crouch, thereby preventing a full and fair investigation of 
all the evidence in this case. 


Depositions under rule 23, Rules of Practice (4 L. D., 37), may be 
taken and used in the local land office, but when a party desires to 
have a deposition taken for any of the causes named under said rule, he 
must make affidavit before the register and receiver, setting forth one 
or more of said causes, and that the testimony of the witness is mate- 
rial. He must file the interrogatories to be propounded to the witness, 
state his name and residence and serve a copy of the interrogatories on 
the opposing party or his attorney. 

In the record before me I fail to find that any such affidavit was ever 
made. In fact, no affidavit of any character appears to have been 
made, and since the parties did not stipulate in writing that Crouch’s — 
deposition should be taken, as provided by rule 33, of the Rules of 
Practice, supra, it follows that you committed no error in affirming the 
action of the reyister and receiver in refusing to issue a commission to 
take said deposition. . 

Your judgment on the merits of the case is found to contain a very 
satisfactory statement of the facts in the case, and since no errors of 
law appear, said judgment must be and is hereby affirmed. 


\ 


ee 


HOMESTEAD APPLICATION—PRELIMINARY AFFIDAVIT. 
OLSON », AHERN. 


No right is acquired, as against ‘an intervening adverse claim, by a homestead 
application based ou a preliminary affidavit executed before a clerk of court, 
where the applicant has not theretofore established his residence on the land. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 6, 1893. 


Lawrence Ahern has appealed from your decision of January 23, 
1892, holding for cancellation his homestead entry for the NE. 4 of See. 
24, T. 20 N., R. 35 E., Spokane Falls land district, Washington. 

The entry was made on May 21, 1888. 
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On June 11, 1888, John H. Olson filed affidavit of contest, alleging 
that he was the prior settler; that he had held the land under a pre- 
emption filing since 1884, and that he offered his application to home- 
stead the land before Ahern made his entry. 

A hearing was had, as the result of which the register and receiver 
found that the contestant had established the better right to the land. 

On appeal you affirmed their decision. . 

From the record in the case it appears that Olson filed pre-emption 
declaratory stateinent for the tract on December 6, 1884. He dug or 
had dug a well eleven feet deep during that month, but failed to reach 
water. In the spring of 1885 he began the basement of a house, and 
broke two acres of land. In the spring of 1887 he planted one acre of 
the land thus broken to potatoes, and during the vear broke two or 
_ three acres more. In August, 1887, he put up a “box” house, twelve 
by fourteen feet, with a door and window. In February, 1888, he made 
some repairs to the house; in April he set out some ornamental trees; 
and in May or June planted three acres to potatoes, and did some 
more breaking. These improvements he values at about one hundred 
and fifty dollars. 

When he made his preemption filing he was residing, with his fam- 
ily, at Ritzville, Washington. In 1886, he alleges, his children were 
sick with scarlet fever for several 1nonths; his wife was also sick. In- 
December, 1886, lie moved his faunly to his timber-culture claim, about 
three miles from Ritzville, and about the same distance from his pre- 
emption claim. He states that when he built his house, in the fall of 
1887, he intended to establish his residence therein; he took a stove, 
sone chairs and cooking utensils to the house—but on his return to 
his timber-eulture claim carried them thither with him. He was “at 
the land ” two or three days at this time; but it is not shown that he 
slept upon it. He was upon the tract again a part of a day in Febru- 
ary, 1888. On April, 10, same year, he went to the land,and claims 
that he then established residence there, for ‘the purpose of enabling 
him to make a homestead entry before a clerk of the court; but his 
family remained on his timber-culture claim—as he alleges, because ot 
sickness. At that time he took with him some cooking utensils, and 
ate his dinner there; but did not sleep there that night. His children 
were sick with measles for six or eight weeks. When they recovered, 
he moved his family to the pre-emption claim; but they were there 
only two or three days; he remained about a week. Five days before 
the hearing the family again moved to the land; but he still remains 
on the timber-culture claim. He explains that this is for the purpose 
of enabling his children, aged respectively eleven, nine, and two years, 
to attend school at Ritzville. 

On April 11, 1888, he applied to make homestead entry of the fae 
before the fides and ex officio clerk ot the probate court of Manas 
county, Washington, claiming to have established residence on the 
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‘same. The application was duly presented at the local office on April 
17, 1888; but was returned because of a vacancy in the office of the re- 
ceiver. 

Ahern first went to and examined the land between the 7th and the 
10th of April, 1888. On the 10th he ascertained that Olson's filing had 
expired by legal limitation. He at once went to the local land office; 
but his application to enter was refused because of the vacancy in the 
office of the receiver. 

May 21, 1888, was the first day on which business was transacted in 
the local office after the vacancy in the office of receiver was filled. The 
office opened at ten o’clock; and he was one among the first to hand in 
his papers. | 

On the same date, Olson’s attorney appeared at the local office for 
the purpose of filing his papers. Said attorney was ex register of the 
Walla Walla land office, and thus had the means of knowing better 
than others how to proceed—besides being, because of that fact, to some 
extent a privileged person. Instead of taking his place in line with 
the numerous other applicants who were awaiting the opening of the 
office to the public, he entered it in a privileged manner, went behind 
the counter, and transacted his business before other applicants were 
admitted. The application, however, was temporarily laid aside. Mean- 
while, Ahern, who had taken his place in the line, reached the counter, 
passed in his papers, and his entry was placed of record. ° 

Later 1n the day the local officers took up Olson’s papers, and on ex- 
amining them, rejected his application because of Ahern’s prior entry. 

Ahern, on August 7, 1888, built a house, eight by ten feet, and broke 
half an acre. He had not yet established residence in the house at the 
date of the hearing, nearly five months after entry. Under the regu- 
lations of the Department, he had six months after entry in which to 
establish residence. 

In view of the facts herein set forth, you hold that “the equities are 
all with Olson,” and direct that Ahern’s entry be held subject thereto. 

The principal ground of your decision appears to be that “though it 
is quite doubtful” whether Olson “was qualified to make the affidavit 
provided for in section 2294, R. 8., on Aprill 11, 1888, he did subse- 
quently establish a residence on the land with his family in the latter 
part of May or forepart of June, 1888, long prior to any act of settle- 
ment on the part of” Ahern. | 

{It is clearly shown by the record, and set forth in your decision, that 
Olson’s affidavit was executed before the clerk of the probate court of 
Adams county, at a date (April 11, 1888,) when he had not yet estab- 
hshed residence upon the land. This might possibly have been cured 
by theestablishment of residence at a later date, prior to the initiation of 
any acverse claim. But before he established residence (“in the latter 
part of May or fore part of June, 1888”), Ahern had initiated an adverse 
claim by his homestead entry (filed May 21, 1888}. 
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Neither under his pre-emption declaratory statement of December 6, 
1884, (which had long previously expired), nor under his homestead 
affidavit of April 11, 1888 (made before a clerk of the probate court 
without residence on the tract), nor on the ground of his establishment 
of residence in the latter part of May or the fore part of June, 1888, 
(after the initiation of an adverse claim), can Olson maintain a legal 
right to the land. 

I am not strongly impressed with regard to his equities, inasmuch as 
his improvements are very meager, and made without compliance with 
the law as to residence. 

Your decision in his favor is therefore reversed; and Ahern’s entry 
will remain intact, subject to compliance with the Homestead law. 


MINING CLAIM—PUBLICATION—ADVERSE CLAIM. 
LEDGER LODE. 


The period within which an adverse claim may be filed is limited to the sixty days 
of publication required by the statute. 


. ¢ @, « 
First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 7, 1893. 


This is an appeal by Thomas E. Brady and Michael Foley from your 
decision dated November 13, 1591, in the case of the Ledger Lode claim, 
. Helena, Montana. | 

On March 28, Charles H. Tolliver filed an application for said claim 
and publication thereof began April 7, 1891,,in a weekly newspaper. 
On June 8, 1891, the appellants presented their application to adverse 
the satd Ledger application. . 

The register and receiver rejected such application as out of time and 
on appeal you, by said decision of November 13, 1891, affirmed their 
action. 

The pending appeal is taken froin this judgment. 

The appellants’ case proceeds upon the theory that although pre- 
sented after the expiration of the statutory period of sixty days, during 
which adverse mining claims are required to be filed, Sec. 2325, BR. S., 
their “‘adverse” was in time because it was offered before the last pub- 
lication of the Ledger application in a weekly newspaper. 

This contention is disposed of adversely to the appellant by the rul- 
ing in the case of Miner v. Mariott et al. (2 L. D., 709), wherein it was 
held that the construction of Sec. 2325, which allowed sixty-three days | 
the tine covered by ten insertions in a weekly paper, within which to 
file an adverse claim, is erroneons and will uot be followed in the future. 

Your judgment is affirmed. 
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NATURALIZATION—RECORD EVIDENCE. 
GILMORE v, PALLETT, 


Naturalization of the father during the miuority of the son inures to the benefit o1 
the latter, under section 2172 R.S., and makes him a citizen. 

Where the record relied upon to show naturalization fails to diselose a specific judg- 
ment of the court admitting the applicant to citizenship, but does show that the 
requisite oath was administered, the proof of naturalization may be accepted, 
as the oath when taken confers the rights of citizenship, and amounts to a 
favorable judgment on the application of the alien. | 


First Assistant Secretary Chandler to the Commisstoner of the General 
Land Office, February 7, 1893. 


On January 9, 1884, Eva Gilmore filed pre-emption declaratory state- 
ment No. 8294 for the N. $ of the NW. 4, the SE. 4 of the NW. i, and 
lot 3, the NE. 4, Sec. 10, T.9 N., R. 10 E., M. D. M., Sacramento, Cali- 
fornia, which was canceled by relinquishment October 22, 1887, 

On October 22, 1886, Elmer M. Bell made homestead entry for said 
land, which he relinquished March 21, 1888. 

On the day Bell filed his relinquishment, William H. Pallett, defend- 
ant herein, filed declaratory statement No. 9760 for the same land, 
alleging settlement thereon March 17, 1888. He purchased Bell’s im- 
provements for $5.00. 

On May 31, 1888, the said Eva Gilmore made homestead entry No. 
5294 for the same land, claiming settlement from January, 1584. 

After due notice, Pallett offered final proof, June 14, 1889, and Miss 
Gilmore appeared by attorney and contested Pallett’s right to the land. 

The register and receiver decided that Pallett ‘has fully complied 
with all the requirements of the law, and that Eva Gilmore has ‘totally 
failed so to do.” 

On appeal, you, by your decision of March 8, 1892, affirmed that, de- 
cision, and held Gilmore’s entry for cancellation, for which judgment 
a further appeal brings the case to this Department. 

I have examined the testimony and find the same substantially set 
forth in the decision appealed from. Pallett’s residence upon the land 
was practically continuous, and his improvements and cultivation 
amply demonstrate his good faith. 

It is insisted, however, that he is not a qualified pre-eemptor; that he 
is an alien, and has never declared his intention to become a citizen of 
the United States. This is met by Pallett’s sworn statement, in which 
he says that he was born in Hertfordshire, England, in the year 1838; 
that he came to America with his father, Thomas Pallett, in the year 
1840, and settled in Iowa, where they resided until the year 1848, when 
his father removed to Wisconsin, where he lived until the year 1881, 
when he removed to New Mexico; thence he (claimant) moved to Calli- 
fornia, in the year 1885; that he claims citizenship by reason of the 
naturalization of his father; that when he arrived at his majority he 
exercised the rights of a voter. 
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Under section 2172 of the Revised Statutes of the United States, the 
naturalization of the father inures to the benefit of his minor children, 
and the sole question is, whether the father, Thomas Pallett, was natu- 
ralized during the minority of his son, the claimant. 

The evidence relating to such Petoealcatibn is contained in the fol- 
lowiug, being copies of certificates and affidavits presented in the rec- 
ord: 


& 


STATE OF JoWA, = 
Lee County, : 

District Court, May Term, A. D)., 1847, Thomas Pallett of said county, being duly 
sworn, deposes aud says, that he does renounce and abjure all allegiance and fidelity 
to every Foreign King, Prince, ‘Power, Potentate, State of Sovereignty, and par~ 
ticularly Victoria, Queen of Great Britain, of whom he has heretofore been a sub- 
ject, and that he will support the Constitution of the United States of America, and 
faithfully demean himself as a citizen thereof. He prays the court to be admitted 
a citizen thereof. 

. (Signed) 
THOMAS PALLETY. 
__ Sworn and subscribed before me, at Fort R.W 
Madison, this $lst day of May, A. D. 1847. at 
R. W. AtiRicutT, Clk. D.C. 


STATE OF Jowa, sé: 
Lee County. 


I, Eli Stoddard, a citizen of the United States of America, being duly sworn, upon 
my solemn oath, do depose aud say, That I have kuown the said Thomas Pallett for 
five years last past, that he has resided within the jurisdiction of the United 
States for five years last past, and for the last year in this State; that he has sus- — 
tained a good character as to honesty, and being well disposed to the Constitution 
and Government of the United States. | 

| ELI STODDARD. 

Sworn and subscribed before me, this 3lst day of May, A. D. 1847. 

R. W. ALLRIGHT, Clk. D.C, 
STaTE or Iowa, 2), 
Lee County. 4 S* 

I, R. W. Allright, Clerk of this District Court in and for the County of Lee and 
State aforesaid, do hereby certify that the foregoing is a true copy of the naturaliza- 
tion papers of Thomas Pallett as filed in my office. | 


(Witness my hand and the seal of said 
(SEAL.) (Court hereto affixed at Fort Madison, 
(this 11th day of January A. D. 1848. 


R. W. ALLRIGH?, 
Clk. D.C. 


U.S. LAND OFFICE, SACRAMENTO, CALA., 
June 25th, 1889. 

J, Selden Hetzel, Register of the United States Land Office, hereby certify that 
the above and foregoing is a full, true and correct copy of the original instrument 
introduced in evidence in the foregoing matter. 

SELDEN HETZEL, 
Register. 


It will be noticed that there is no certified copy of any record or 
judgment showing that Thomas Pallett was admitted as a citizen of 
the United States. Bunt the oath that he did take, as above shown, is 
such as is required by the second division of section 2165 of the Re- 
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vised Statutes, admitting aliens to full citizenship, after having for- 
mally declared their intention to become such. 

Such being the state of the records, can it be determined therefrom 
that Thomas Pallett was naturalized by the district court of Lee county, 
Towa? 

This question is answered in the apinmatives on nearly the same state 
of facts, in the case of Campbell v. Gordon and wife a Cranch, 176-2 U. 
S., 357), where it is said: 

But if the oath be administered and nothing appears to the contrary, it must be 
presumed that the court, before whom the oath was taken, was satisfied as to the 
character of the applicant, The oath, when taken, confers upon him the rights of 
a citizen, and amounts to a judgement of the court for his admission to, those rights. 

See also John Skelton, 4 L. D., 107. 

It thus appears that claimant is a citizen of the United States, and 
having complied with the pre-emption law, as above shown, is entitled 
to patent on payment for the land. 

The judgment appealed from is affirmed. 


NORTHERN Paciric R. R. Co. v. SMALLEY. 


Motion for review of departmental decision of July 11, 1892, 15 L. D., 36, denied by 
Acting Secretary Chandler February 7, 1898, 


a 


PATENT—APPLICATION TO VACATE. 
LITTLE NELL LODE. 


An application for action looking toward the vacation of a patent should not be con- 
sidered in the absence of due notice to the patentee or his attorney. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 8, 1893. ° 


Tam in receipt of your letter dated January 23, 1893, transmitting 
the papers in the appeal by claimants of mineral entry No. 245, made 
January 21, 1887, at Deadwood, Dakota, by John O’Connell e¢ al, for 
the “ Little Nell” lode claim, in the case of Lead City Townsite, South 
ene v. mineral claimants, from your decisions of June 5 and Decem- 
ber 2, 1891, holding said entry for cancellation. 

Vou noport that -‘through inadvertence . . . . said Little Nell 
was patented on November 16, 1892, and the patent forwarded to the 
local office;” that afterwards the register and receiver were directed to. 
return the patent, or, if it had been delivered, to request its surrender 
by the parties holding the same, ou the ground that it was issued by 
mistake, and that on December 23, 1892, the local officers reported that 
said patent had been delivered December 15, 1892, and that their re- 
quest for its return had not been complied with. With said papers is 
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_@ petition of the townsite claimants, through their attorneys, request- 
ing that suit be instituted by the United States for the annulment of 
said patent, which you recommended should be done. 

It appears that in said letter of transmittal “ Messrs. Curtis & Bur- 
dett” were the attorneys for the appellant, and there is no proof of 
service of said petition upon said attorneys or their patentee. Said 
petition is accordingly returned, and you are directed to notify the 
counsel of said petitioner that due proof of service upon said patentee 
or his counsel must be furnished before the saine will be considered on 
its merits. 


MINING CLAIM—AMENDED SURVEY—DEPOSIT. 


VANDERBILT LODE. 


Where an amended survey is required the entryman should be informed thereof and 
that if he fails to comply with such requirement within a designated period the 
entry will be canceled. 

It rests within the discretion of the surveyor general to regulate the amonnt re- 
quired as a deposit to cover the expenses of office work ona mineral survey, and 
it will not be assumed in the absence of any showing that the sum required is 
unreasonable. 


Acting Secretary Chandler to the Commissioner of the General Land 
Office, February 8, 1893. 


I have considered the appeal of Jo David Brashear applicant for pat- 
ent for the Vanderbilt lode, survey 695, Nogal Mining District, New 
Mexico. | 

It appears that by letter of December 23, 1891, to the United States 
surveyor-general at Santa Fe, New Mexico, you required the applicant. 
to have the survey of the Vanderbilt lode amended so as to exelude 
‘some territory shown to be in conflict with surrounding claims, in ac- 
cordance with the requirements of circular of Deceinber 4, 1884, and 
you ordered that— 

After due notice to the claimant and the deposit of a sum sufficient to pay the 
necessary expense, you will cause the survey of the Vanderbilt lode to be so amended 
that the western end of the lode line will not extend beyoud where the same inter- 
sects the eastern side line of said survey 495, and also show the area in conflict with 
said survey 694. . 

A copy of this order was served on the attorney for the applicant 
January 4, 1892, and the surveyor-general notified him that— 

Upon proper application and deposit the order for the amended survey will be 
issued. As the plats will all have to be made over the usual deposit of $35 will be 
required. 

On April 29,1892, the surveyor-general reported his action to you and 
said: “ No action so far has been taken by the parties in interest with 
regard to the amended survey required.” 
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By letter of May 19, 1892, you directed the register and receiver at 
Roswell, New Mexico, that “said mineral entry No. 8, is hereby held 
for cancellation,” whereupon he prosecutes this appeal. The error in 
your action relied on by the appellant is in requiring him to make the 
deposit demanded when, as he alleges, the “additional expense is re- 
quired on account of alleged errors in the work of the surveyor-general, 
and his deputies, over which the applicant had no control and was in 
no way responsible for.” The requirements of your said letter of De- 
cember 23, 1891, were in accordance with the circular of December 4, 
1884 (3 L. D., 540). But no time was given either by you or the sur- 
veyor-general within which the claimant should make application for 
an amended survey, and make the required deposit; neither was he 
notified that in the event of failure to do so that his entry would be 
canceled. I thmk this was erroneous and that he should have been 
informed that his entry would be canceled, if he failed to comply with 
the order within the time limited. (Senator Mill Site, 7 L. D., 475.) 

It is a matter in the discretion of the surveyor-general to regulate 
the amount required to be deposited to cover the expenses of the office 
work in making the eorrections required and I can not assume in the 
absence of any showing that the sum required in this instanee was 
unreasonable. | 

You will therefore give the claimant sixty days within which to com- 
ply with your order and in the event of his failing to do so, said entry 
will be canceled. 

Your judgment is thus modified. 


PRACTICE—-MOTION FOR CONTINUANCE. 
BUCKLIN v. MCcKACHRAN. 


An affidavit filed as the basis of an application for continuance on the ground or 
absent witnesses, should show that proper diligence had been exercised to pro- : 
cure their attendance and that their absence was without the consent or pro- 
curement of the applicant. 


First Assistant Seeretary Chandler to the Commissioner of the General 
7 Land Office, February 9, 1898. 


William McEachran made homestead entry for the SW. 4 of Sec. 2, 
T. 124 N., R. 76 W., at the Aberdeen land district, South Dakota, on _ 
the 16th of March, 1886. . 

On the 1st of April, 1890, Walter Bucklin filed affidavit of contest — 
against said entry, alleging abandonment and change of residence on 
the part of the entryman, and that he had not settled upon and enlti- 
vated the land, as required by law. 

The local officers thereupon ordered that the testimony in the case be 
taken by J. W. Blair, a’ notary public at Bangor, about twelve miles 


ed 
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from the land, on the Sth of July, 1890, and that the hearing be held 
at their office on the 8th of that month. 

The contestant, with his attorney and witnesses, appeared on the 
day set for taking testimony. An attorney appeared for the claimant, 
and filed an affidavit, made by a brother of the claimant’s wife, asking 
for a continuance until September, on the ground that the claimant 
was out of the State, and his wife was sick and unable to be present 
at that time, and that both were material witnesses in the case. 

The contestant filed an affidavit against a continuance, to which 
claimant’s counsel objected, and refused to proceed with the case until 
the local officers had passed upon the question then involved. 

The testimony ou the part of the contestant was then submitted, and 
forwarded by the notary to the local officers, who on the 19th of August, 
1890, rendered a decision, in which they recommended the cancellation 
of the homestead entry of McEachran. This decision was affirmed by 
you on the 26th day of February, 1892, and the case is brought to the 
Department by an appeal from your judgment. The only error com- 
plained of in your decision, and specified in the notice of appeal, is, 
that you erred in refusing to grant continnanee under the showing 
made, and permit the claimant to appear at a later date. 

Rule 20, of the Rules of Practice, provides that a postponement of 
a hearing to a day to be fixed by the register and receiver, may be 
allowed on the day of trial, on account of the absence of maternal wit- 
nesses, when the party asking for the continuance makes an affidavit: 
before the register and receiver, showing that one or moreof the wit- 
nesses in his behalf is absent without his procurement or consent; the 

name and residence of each witness; the facts to which they would 

testify if present; the materiality of the evidence; the exercise of proper 
diligence to procure the attendauce of the absent witnesses; and that 
affiant believes that said witnesses can be had at the time to which it 
is sought to have the trial postponed. 

In the case of Coughlin v. Donan (5 L. D., 142), it was held that an 
affidavit for continuance, might be executed before the day set for hear- 
ing, and before some officer other than the register or receiver. 

In Bradford v. Aleshire (15 L. D., 238), it was held that an affidavit 
for an order for publication of notice of hearing might be made by any 
person who possessed the requisite information, notwithstanding Rule 
11 required that such affidavit should be made by the contestant only. 
Applying that rule to this case, would lead to-the conclusion that an 
affidavit for continuance might be made by some person other than the 
party asking for it, provided the necessary showing was made. 

The difficulty in such case, however, would be to show that the wit- 
nesses were not absent by the procurement or consent of the party to 
the suit, aud more especially would that be so, when, as in this case, 
the absent witnesses were the defendent in the case, and his wife. It 
was held in the case of Smith v. Smart (7 L. D., 63), that an affidavit 
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for continuance, based on the ground of absent witnesses, should show 
that the absence of the witnesses is not by the consent or procurement 
of the applicant, and set forth facts showing the exercise of proper dili- 
gence to secure the attendance of such witnesses. 

A notary public has no authority to grant a continuance extending 
beyond the time set for the examination of the testimony at the local 
office, and therefore the continuance asked for in this case, could not 
have been granted by Blair, had the affidavit presented, shown that 
McEKachran was entiled to a postponement. 

Motions for continuance are addressed to the sound discretion of the 
local officers, and when the motion in this case came before the register 
and receiver, they held that the notary did not errin proceeding to take 
the testimony in the case, notwithstanding such motion. You ap. 
proved their action and the only question before me is: Did they abuse 
their discretion in so holding, and you err in affirming their act? 

My conclusion is, that while the affidavit for continuance gave the 
name and residence of the absent witnesses, and the facts to which 
they would testify if present, and the materiality of their evidence, it 
did not show that proper diligence had been exercised to procure their 
attendance, or that their absence was without the consent or procure- 
ment of McHachran. He was notified of the hearing, and made no 
effort to be present, but remained at his blacksmith shop, in a distant 
State, at work at his trade. Had he been kept at home by the sick- 
ness of his wife, his absence might have been excused, but she was at 
Bowdle, some twenty miles distant from the land, while he was at Spo- 
kane Falls, in the State of Washington. The showing made in sup- 
port of the motion for continuance was not sufficient, and the applica- 
tion was properly denied. The decision appealed from is accordingly 

affirmed. 


——m 


HOMESTEAD ENTRY-TIMBER LAND. 


HoxigE v, PECKINPAH. 


te 


- The provisions of the timber and stone act of June 3, 1878, do not exclude from 
homestead entry lands that are subject to sale under said act. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 9, 1893. 


On July 14, 1890, Thaddeus H. Peckinpah made homestead entry of 
the SE. 4 of Sec. 34, T.78., R. 23 E., Stockton land district, Califor- 
nla. | 

On January 28, 1891, he made commutation ‘cash entry of the same. 
His proof showed continuous residence by himself and his wife (he had 
no other family) for more than a year preceding; about five acres 
cleared, three of four acres of which had been cropped; a frame dwell. 


f 


DECISIONS RELATING TO THE PUBLIC LANDS. 109 


ing house fourteen by twenty-six feet, with three rooms, three doors 
and four windows, carpeted and supplied with the ordinary furniture 
of a farm house; also a frame barn twelve by thirty feet. Total value 
of house and barn $375 or $400. 

On March 9, 1892, John C. Hoxie filed affidavit of contest against — 
the entry, alleging in substance, that the land was chiefly valuable for 
the timber upon it, that it is of little or no value for agricultural pur- 
poses, and that therefore it was not subject to entry under the home- 
stead law. 

On April 19, 1892, you rejected the application to contest on the 
ground that “the charge against the entry is not deemed sufficient to 
warrant its investigation, there being nothing in the homestead laws _ 
prohibiting the entry of such land under said laws.” 

The applicant appeals, reiterating his contention that ‘land which i 1S _ 
unfit for cultivation and chiefly valuable for its timber is subject to entry 
as timber-land”—and therefore is not subject to homestead entry. 

In this he is in error. There is nothing in the timber and stone act 
(20 Stats., 89), which makes land of this character subject to entry ex- 
clusively under the timber and stone act; this is clearly manifest from 
the language of the act the first section of which expressly declares, 
‘that nothing herein contained shall defeat or impair any bona fide 
claim under any law of the United States, or authorize the sale of the 
improvements of any bona fide settler.” This recognizes the possibility 
of the existence of a “bona fide claim” and a “bona fide settler,” on 
timber land, under some other law. 

In the case of Hughes v. Tipton (2 L. D., 334,) the Department held: 

The settlement laws unquestionably authorize agricultural claims to 
lands covered by timber . . . The existence of a valid settlement 
is therefore fatal to the timber-claim, notwithstanding the land inay be 
non-agricultural. The act evidently discriminates in favor of a bona 
jide settler, irrespective of the character of the land. 

The doctrine above enunciated has since been reiterated by the De- 
partment in the cases of Rowland v. Clemens (2 L. D., 633); Porter «. 
Throop (6 L. D., 691); Wright v. Larson (7 L. D., 555); Daniel R. Me- 
Intosh (8 L. D., 641); State of California v. Sevoy (9 L. D., 139); John 
W. Setchell (9 L. D., 573); George H. Hegeman (11 L. D. , 7); Tenny 
~. Johnson et al. (11 L. J),, 145). 

In the case above cited the Department has held (inter alia) that settle- 
ments on land chiefly valuable for timber should be closely scrutinized; 
and that “the character of the land may,in connection with other facts — 
in the case, affect the question of the settler’s good faith” (Porter v. 
Throop, supra). But in the case at bar the applicant to contest relies 
solely npon the character of the land, contending that it is not subject 
to homestead entry, and not connecting it with any “other facts in the 
case” to show bad faith on the part of the homestead entryman. On 
its face the homestead proof appears to be sufficient; and the burden 
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of showing bad faith on the part of the entryman is on the applicant 
to contest. (Porter v. Throop, supra). In my opinion he makes no such 
showing. 7 * 

Your decision rejecting the application to contest is therefore affirmed. 


———— 


STONE LAND—ACT OF AUGUST 4, 1892. 
JOSEPH H, HARPER ET AL. 


Lands reserved for the benefit of public schools or donated to any State are not 
subject to placer entry under the act of August 4, 1892. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 9,.1893. 


I have considered the appeal of Joseph H. Harper et al. from your 
decision of May 17, 1892, rejecting their application to enter certain 
lands as a Diacer claim, in section 36, Tp. 3, R. 8 W., Helena land dis- 
trict, Montana. 

It appears that they located what is known as the North Western 
placer claim, January 6, 1886, and on October 26, 1891, made applica- 
tion for patent on the same, alleging that the land was valuable for its 
deposits of stone of a silicious formation, possessing special property 
as a fire rock. 

The local officers rejected said application under the decision ot the 
Department as rendered in the case of Conlin v. Kelly (12 L. D., 1); 
whereupon the claimant appealed; you affirmed the judgment of the 
register and receiver as aforesaid, and the claimant again appealed. 

The only question that seems to be raised in this case, is whether the 
land embraced in said mineral elnim is patentable under the mineral 
_ laws. 

At the date your decision was rendered the ruling of the Depart- 
ment followed that laid down in the Conlin v. Kelly case, and I do not 
find anything in the character of the stone found in this land that 
would make it an exception to the rule established in that case, but on 
August 4, 1892 (27 Stat., 348), since your decision, an act was approved 
entitled “‘An act to authorize the entry of lands chiefly valuable for 
building stone under the placer mining laws.” The first section of this 
act provides: | 

That any person authorized to enter lands under the mining laws of the United 
States, may enter lands that are chiefly valuable for building stone under the pro- 
visions of the law in relation to placer mineral claims: Provided, That lands reserved 
for the benefit of public schools or donated to any State, shall not be subject to ~ 
entry under this act. 

Since the land under consideration is of the character covered by 
said proviso, it is not subject to entry under the provisions of said act. 
See section 1946, Rev. Stat. 

Your decision is therefore affirmed. 
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PRACTIVUE—APPEAL—SECOND CONTESTANT. 
ADAMSON v. BLACKMORE. 


Failure to appeal from the rejection-of an application to enter does not defeat the 
right of the applicant where the requisite notice in writing of such adverse ac- 
tion is not given the applicant. 

An affidavit of contest filed during the pendency of proceedings by another against 
the entry in qnestion, confers no right, in the event that the entry is canceled as - 
the result of the prior proceeding ss, as against the intervening application to | 
enter filed by a third party after the cancellation of the eutry under attack. 


First Assistant Secretary Chandler to he Commissioner of the General 
Land Office, February 11, 1898. 


Americus Bendelari made homestead entry for the E. 4 of the SW. 4 
and lots 6 and 7, of Sec. 6, T. 10 N., RB. 36 W., North Platte land dis- 
trict, Nebraska, on the 27th of November, 1886. 

On the 13th of April, 1888, Ella Adamson filed an affidavit of contest 
against said entry, alleging abandonment. Asa result of her contest, 
‘the entry was canceled on the 18th of January, 1890. 

After the local officers had rendered their decision in the case, rec- 
ommending the cancellation of the entry, and forwarded the record to 
your office, William C. Blackmore filed a second contest affidavit against 
- Bendelari’s entry, alleging the same grounds of default alleged. and 
established by Miss Adamson. 

Miss Adamson was notified of her preference right to ake entry for 
the land, but having in the meantime married, she had ceased to bea 
' qualified homesteader. Her father, David Adamson, thereupon, on the 
8th of February, 1890, filed application to make homestead entry for the 
land. The local officers rejected his application, for the reason that his 
daughter’s preference right had not then expired, and that there was a 
second contest on file. 

Adamson then filed the waiver or relinquishment of his daughter’s 
preference right of entry, whereupon the local officers informed Black. 
more that the first contestant having waived her preference right to 
enter the land, he had such preference right as a second contestant. 
Within thirty days thereafter he made homestead entry for the land. 

Adamson then instituted contest against the entry of Blackmore, 
alleging that a preference right of entry was improperly allowed him; 
that his entry was not made in good faith, but for speculative purposes; 
and that his (Adamson’s) entry should have been allowed, he having 
been the first legal applicant for the land after the cancellation of the 
. entry of Bendelari. 

The hearing which followed, resulted in a decision by the local officers 
in favor of Blackmore, which was reversed by you on the 29th of Feb- 
ruary, 1892. Au appeal froin your decision brings the case to the De- 
partment. 
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In the case of Cleveland v. Banes (4 L D., 534), it was held that on 
the cancellation of an entry after contest, the Iand is open to settlement 
‘or entry, subject only to the preference right of the successful contest- 
ant. 

In the case of Armenag Simonian (13 L. D., 696), it was held that an 
affidavit of contest filed in the local office, does not secure any preference 
right of entry to the contestant, in the exalt that the entry uuder at- 
tack is caneeled on the prior contest of another. 

Your decision was based upon the rules laid down in the two cases 
eited, and in his argument upon the appeal before me, the counsel for 
Blackmore attempts to escape the force of those ralings by insisting 
that Adamson waived any rights conferred by his application to enter 
the land, by failing to appeal from the adverse decision of the local 
officers upon his application. In support of his position, he cites Rule 

67, of the Rules of Practice, which provides that “ The party aggrieved 
will be allowed thirty days from receipt of notice, in which to file his 
appeal in the local land office.” In this connection Rule 66 becomes of 
considerable importance. Its provisions are as follows: 

Rule 66.—For the purpose of enabling appeals to be taken from the rulings or ac- 
tion of the local officers relative to applications to file upon, enter, or locate the 
public lands, the following rules will be observed. 

1. The register and receiver will endorse upon every rejected application the date 
when presented, and their reason for rejecting it. 

2. They will promptly advise the party in interest of their action, and of his right 
of appeal to the Commissioner. 

3. They will note upon their records a memorandum of the transaction. 


The character of the notice to be given is provided for in Rule 17, 
which says: ‘“ Notice of interlocutory motions, proceedings, orders, ie 
decisions shall be in writing, and may be served personally, or by reg- 
istered letter throngh the mail to the last known address of the party.” 

In Elliott v. Noel (4 L. D., 73), it was held that a ‘ motion to dismiss 
an appeal, because not filed in time, will not be entertained where it 
appears that the appellant did not have written notice of the adverse 
decision.” The question was discussed in the case of Churchill v. See- 
ley (4 L. D., 589), and upon page 591 it was said: “It is, however, in- 
sisted on behalf of Seeley that Churchill was notified personally by the 
register, and that such notice is sutficient under the rules. Ido notso 
consider it.” Rule 17, and the case of Elliott v. Noel, are cited in Sup- 
port of this position. 

In Turner v. Bumgardner (5 L. D., 377), it was held that information 
as to the right of appeal not having been given under RK ule 66 of Prac- 
tice, the right of the rejected applicant to be subsequently heard is 
recognized. I deem it unnecessary to multiply anthorities in support 
of this proposition. 

In the case at bar, there is no proof, charge, or intimation, that Adam- 
sou was ever notified in writing, by the local officers, that the applica- 
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tion presented by him on the 8th of February, 1890, to make homestead 
entry for the land in question, had been rejected by them. 

As the record shows no such notice to him as is required by Rule 17, 
his appeal, from the final decision of the local officers in the case, was 
in time to save all rights secured by his original application to make 
entry for the land. 

After the cancellation of the entry of Bendelari, the land was sub- 
ject to entry by the first legal applicant, and such entry could only be 
defeated by the exercise by the successful contestant of her preference 
right, within the time limited by law. In this case, Adamson was such 
first legal applicant, and his entry should have been allowed by the 
local officers. The land being subject to entry, and he being a quali- 
fied entryman, his application was equivalent to an actual entry, so 
far as his rights are concerned. He might have appealed from the 
action of the local officers in rejecting his application, but he was not 
bound to do so, in order to protect his rights, until he was legally no- 
tified of their action. His contest proceedings against the entry of 
Blackmore cut no figure in the case whatever, and need only be alluded 
to to complete the history of the transaction, and explain the manner 
in which the case comes before the Department. 

The homestead entry of Blackmore having been improperly allowed, 
will be canceled, and Adamson will be permitted to make entry for the 
land, as of the date of his original application. The decision appealed 
from is affirmed. 


PRE-EMPTION CLAIM—AGREEMENT TO CONVEY. 
TAGG v, JENSEN. 


An agreement to convey any part of a pre-emption claim to another, made prior to 
final proof, will defeat the exercise of the pre-emption right. 
First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 11, 1893. 


On September 10, 1889, Klizabeth Tagg filed her pre-emption declara- 
tory statement for the NW. 4 of the SW. 4, Sec. 35, and the NW. 4 of 
the SH. 4, and the WB. 4 of the SE. 4, Sec. 34, T. 6 N., BR. 10 W., Oregon 
City, Oregon, alleging settlement three days prior thereto. 

On the llth day of December, of the same year, Sofus Jensen filed 
his pre-emption declaratory statement for the W. 4 of the SE. 4, See. 
34, same township and range, and the N. 3 of the NE. + and the NE. 4 
of the NW. i, Sec. 3, T. 5, same range. 

Their claims soutiet as to the NW. 4 of the SE. 4 of said See. 34, 
and the settlement of this conflict is all that is involved in this contro- 
"-versy. 

June 7, 1890, Jensen gave notice of his intention to make proof, and 
the testimony was ordered to be taken before the clerk of Clatsop 
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county, July 29, 1890, at which time Elizabeth Tagg appeared and pro- 
tested against the allowance of his proof as to said disputed forty acres, 
on the grounds (1st) of her prior right thereto; (2) that Jensen was not 
intending to appropriate the tract to his exclusive use and benefit; (3) 
that he had not resided on and cultivated the land as required by law; 
and (4) that his claim was in excess of the amount allowed by law. 

Trial was had, and, on August 23, 1890, the local officers found in 
favor of Tagg, and Jensen appealed, and by your letter of April 16, 
1892, now before me on appeal by Tagg, you reversed the action of the 
register and receiver, and awarded the tract in dispute to Jensen, be- 
cause, as you find, he was the prior settler upon the land. 

I have carefally examined the whole record, and am unable to concur 
in your judgment. 

The material parts of the evidence are, I think, on the whole, very 
fairly stated in your decision, and it shows that Larson supplied nearly 
all the funds necessary for the improvements, cost of filing, etc., and 
Jensen says this was done under an agreement between him and Larsen 
that they were to help each other in doth their claims, and that this 
agreement constituted the partnership between himand Larsen, alluded 
to by the witnesses for contestant. 

After reading carefully all the testimony, I am forced to the conclu- 
sion that this explanation of the agreement or partnership between 
the claimant and Larsen does not explain the real agreement, but is 
rather a subterfuge by which he expects to escape the penalty of the 
law—that is, the forfeiture of his claim. It does not appear that Lar- 
sen had any claim of record, or that he intended to make any settle- 
ment, or other movement towards asserting any claim on his part. On 
the contrary, he was all the time working at his trade (shoemaker), at 
Astoria, and, before the hearing and without attempting to assert any 
claim to government land, he left the country and went to British 
America. Further, Jensen says, that upon talking with the land officers, 
he learned for the first time that such a partnership as he had with 
Larsen would defeat his claim, and he thereupon immediately dissolved 
the partnership. 

Now, if his partnership had been such a one as he pretends it was— 
namely, a mutual agreement that they should assist each other in fur- 
nishing means, etc., to perfect their separate claims—such an agreement 
was not in violation of law, and there was no occasion for dissolving it, 
and it is very improbable that he was advised by any one in connection 
with the land office that he would be compelled to do so. 

But if his agreement was, as contended by the witnesses for the con- 
testant, that they were to be partners in the ownership of the land in 
controversy, this would be in violation of the statute, and it is quite 
probable that the clerk, or one of the local ones should have so in- 
formed him. 
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I think all the evidence clearly points to the fact that he and Larsen 
undertook to get title tothis land through his filing, and that they were 
to be equal owners when the title was perfected. 

The evasive manner in which he answered, when confronted vrith his 
own admissions as to the interest of Larsen, the dissolution of the agree- 
ment, the disappearance of Larsen from the country, and the failure of 
Jensen to have his testimony produced at the hearing, all point in this 
direction. Added to this, the testimony of several witnesses to the ad- 
missions of Jensen himself and the statements of Larsen in Jensen’s 
presence and hearing of their mutual interest in the land, leave no 
doubt in my mind that there was an understanding and agreement 
that they were both to share in the land when title was procured from 
the government. 

The case of Aldrich v. Anderson, cited by you in support of your 
decision, was practically overruled in the case of Molinari v. Scolary, - 
15 L. D., 201, and the law as now construed by this Department is that 
any agreement to convey any part of an entry or claim to another, 
made prior to final proof, will defeat the claim, and the evidence in this 
ease satisfies me that such an agreement was made with Larsen, and 
was still subsisting on December 21st, when Elizabeth Tagg moved’ 
into and took possession of the house and improvements on her claim, 

Entertaining this view ot the evidence, it is not necessary to discuss 
the question of the alleged settlement of Tagg in September, when she 
purchased the improvements of a former settler. She was not a citizen 
at that date, but this defect was cured prior to the assertion of any 
claim ou the part of Jensen, or any one else, and, when cured, in the 
absence of an adverse claimant, it relates back to the date of the initia- 
tion of the claim. 

Your decision is reversed, and the niebedt of Tagg is sustained, and 
you will direct that the filing of Jensen be canceled. : 


TIMBER CULTURE ENTRY—COMMUTATION. 
CUMMINGS v. RupDY. 


The requirements of the timber culture law call for irrigation of the land, if trees 
can not be grown without irrigation. 

The right to commute a timber culture entry under the act of March 3, 1891, is lim_— 
ited to persons who for a period of four years have, in good faith, complied with 
the requirements of the timber culture law. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 11, 1898. 


On May 25, 1883, Frank H. Rudy made timber culture entry (No. 
189), of the 8S. 4 of the SH. 4 and the NW. 4 of the SE. 4 and the SH. 4 
of the SW. 4 of Sec. 32, T. 2.N., R. 1 W., at Salt Lake City, Utah. | 
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-On March 24, 1890, Minnie Cummings filed an affidavit of contest 
against said ern eee 


That said Rudy has totally failed to comply with the timber culture law, that 
there are absolutely no trees, slips cuttings or tree seeds planted or growing on said 
land, no ditching or water for irrigation, and little or no breaking thereon. 


A hearing was ordered for May 28, 1890, at the local office, when the 
parties appeared and submitted testimony. 

On August 15, 1890, the local officers rendered their opinion “that 
the contestant has established a valid adverse claun; that the entry 
should be canceled with preference right to the contestant. We so 
recommend.” 

On appeal, by letter of March 3, 1892, you affirmed their decision, 
and held said entry for ean. appeal now brings the case 
to this Department. | 

The testimony covers seven years of the entry, and shows that the 
land intended for tree culture is “ largely clay and strongly alkali,” and 
that nothing has grown thereon ‘“‘ except a very sparse growth of grease 
wood and salt weed.” Tree seeds and cuttings have been repeatedly 
planted, but regularly died, and there were none living at the date of 
the hearing. There was no reasonable ground to suppose that they 
would grow without artificial irrigation, which has never been applied 
to the land. The contestee himself admitted that “all that land has a 
kind of a bad nature—it is a kind of a clay ground.” 

In speaking of the tree seeds and cuttings planted, he testified,—‘‘ I 
have not managed to get any of them to grow; I thought it was on ac- 
count of the drought and the nature of the ground.” The evidence 
does not show that these years were exceptionally dry for that locality, 
hence, it must be attributed to “the nature of the ground,” which would 
not grow anything without artificial irrigation. The land selected is 
naturally unfitted for the growth of timber, and its arid character must 
have been known to the entryman when he made the selection. Ashe 
made no effort to reclaim the land by irrigation, or in any way fit it for 
the cultivation and growth of timber, he has not complied with the law, 
Sampson v. Lawrence (8 L. D., 511). 

The act of March 3, 1891, (26 Stat., 1093), does not relieve the claim- 
— ant from cultivating f the quantite anid character” of trees mentioned 
in the timber culture act of 1878. Samuel C. Donaldson (14 L. D., 434). 
Inasmuch as the claimant has failed to comply with the laws in this 
respect, he is not entitled to commute his entry under the fourth pro- 
viso to the first section of the act of March 3, 1891, which only allows 
that privilege to an entryman “ who has for a period of four years, in 
good faith, comphed with the provisions of said laws.” 

Your judgment is affirmed. 
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MINING CLAIM—PLACER LOCATION—HOMESTEAD. 
PIRU O11 COMPANY. 


A placer location made in accordance with law operates to exclude the land embraced 
therein from otherappropriation; anda homestead entry irregularly allowed for 
such land does not impair the rights of the mineral claimant. 

An entry, thongh irregularly allowed for land not subject thereto, should not be can- 
celed without giving the entryman an opportunity to be heard in defense of his 
elaim, 


Secretary Noble to the Commissioner of the General Land Office, Febru- 
ary 13, 1893. 


On J Hie 1,1891, the Piru Oil Company filed in the land office at Los 
Angeles, Gulitoruia, its application for a patent for four contiguous min-. 
ing claims held in common, and known as the “ Pirn Oil Mine,” lot No. 
41, containing 160 acres the “ Roblarcito Oil Mine,” lot No. 42, contain- 
ing 159.96 acres, the “Santa Clara Oil Mine,” lot No. 43, containing 
159.87 acres, and the “San Francisco Oil Mine,” lot No. 44, containing 
159.97 acres, located in the Camulos Petroleum mining district, county 
of Ventura, California, in T. 4 N., R. 18 W., 8. B. M. 

These several claims were located August 1, 1877, and notices thereof 
were duly recorded, and the Piru Oil Company, a corporation organ- 
ized under the laws of California, is the assignee, by mesne convey- 
ances, of the original locators. The notice of said application was duly 
published sixty-three days, from J uly 10, 1891, to September 11, 1891, 
in the “Santa Paula Chronicle,” a weekly newspaper published in a 
county. | ; 

On September 22, 1891, said company, in the absence of any adverse 
claim, was allowed to make mineral entry No. 123, embracing the area 
contained in said four mines, consolidated into the “ Piru Oil Company 
Mining Claim,” containing 639.80 acres, and received final certificate 
and receipt therefor. 

The papers were transmitted to your office, and by letter of February 
6, 1892, you called for additional evidence upon certain points, and also 
stated that— 

A portion of the land is adversely claimed by Joseph W. Lockwood under his 
homestead application No. 3508, made August 20, 1887, prior to the mineral claim- 
ants’ application. Mineral claimants are therefore allowed thirty days from notice 
hereof to show cause why the mineral entry should not be canceled to the extent of 
the conflict with said homestead entry. 

On February 23, 1892, said company filed a motion to reconsider your 
action, on the ground, inter alia, that when Lockwood made his said 
homestead application on August 20, 1887, the local officers overlooked 
the regulations relating to ining claims, and without authority of 
law allowed said entry ‘without having first ordered a hearing to de- 
termine the character of the land.” Said motion also stated that 


the records of the General Land Office show that the mining claims embraced in said 
mineral entry were surveyed by the order of the U. S. Surveyor General for Cali- 
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fornia on Nov. 19, 1881, aud by said survey were duly segregated as mineral lands, 
and a plat of the township in which said mining claims were situated, showing such 
segregation, was filed in the U.S. land office on Nov. 25, 1881, and thereafter no 
entry of the land covered by said survey could legally be made under the laws pro- 
viding for the sale of agricultural land, except in the manner provided in the U. 8. 
mining laws and the regulations thereunder. 


By your letter of March 12, 1892, you denied said motion. 

On April 8, 1892, the said company filed an application for a hearing 
to show that said Lockwood had never resided upon the land embraced 
in his homestead application, or placed any improvements thereon, 
and that his said entry should be cancelled. 

By letter of April 21, 1892, yon denied this motion, saying—‘ These 
are not the questions at issue. The questions relate to the discovery 
of mineral within the limits of each location, and the sufficiency of the 
improvements,” and you held the mineral entry for cancellation. 

On May 11, 1892, the said company filed a motion for the reconsidera- 
tion of decision of April 21, 1892, and asked for further time to fur- 
nish the evidence required in support of the said mineral entry, and 
submitted that the homestead claimant should have been called upon 
to show cause why his entry should not be cancelled to the extent of 
the conflict with the mineral locations, instead of the reverse action 
that was taken. 

By letter of May 18, 1892, you denied this motion. 

An appeal has been taken to this Department from your decisions of 
April 21, 1892, and May 18, 1892. 

Since the date of the appeal the additional evidence called for has 
been filed, showing that the company has complied with the law as to 
discovery of mineral upon each location, and improvements thereon. 
The only question for consideration is, therefore, what is the effect 
upon the rights of the mineral claimants of the allowance of said home 
stead entry. 

As already stated, these four mineral claims were located August 1, 
1877. 

Section 2322 of the Revised Statutes defines the rights of the loca- 
tors of lode locations as follows: 


The locators of all mining locatious heretofore made, or which shall hereafter be 
made, on any mineral veiu, lode, or ledge, situated on the public domain, their heirs 
orassigns, . . . . solong as they comply with the laws of the United States, 
and with State, Territorial, and local regulations not in conflict with the laws of the 
United States governing their possessory title, shall have the exclusive right of pos- 
session and enjoyment of all the surface included within the lines of their locations, 
ete. 


Section 2329 applies this provision of the law to “placer claims as 
follows: 


Claims usually called “ placers,” including all forms of deposit, excepting veins 
of qnartz, or other rock in place, shall be subject to entry and patent, under like 
circumstances and conditions, and upon similar proceedings, as are Pepe’ for vein 
or lode claims. 
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The original locators, by virtue of their locations, and compliance 
with the law, acquired a “ possessory title” to the land embraced in 
their locations, and an exclusive right of possession aud enjoyment” 
thereof. Such right and title in them excluded the acquirement of any 
right or title to the land by others. 

In the case of Chapman v. Toy Long (4 Saw., 28, 34), it is said— 

But under the mining laws of the United States now in force, the locator of a 
mining claim, as to the right of the possession of the premises and to appropriate 
the minerals therein, becomes and is the assignee of the United States so long as the 
law remains in force, and he complies with the conditions imposed by it. Until 
Congress withdraws this license by a repeal of the law, the right of the locator to 
the possession of his claim and to appropriate to his own use the mineral deposits 
therein is full and complete, and he need not take any steps to purchase the land 
or obtain a patent for it. Thatis a matter left to his own option or sense of self 
interest. 

This doctrine is cited with approval in Wolfley ». Lebanon Mining 
Oo. (4 Col., 112, 119). 

In Noyes v. Mantle (127 U.8., 348, 351), the court, in speaking of 
the rights of the locators under said section 2322 who have complied 
with the law, say— 

The claim was thenceforth their romania They needed only a patent of the 
United States to render their title perfect, and that they could obtain at any time 
upon proof of what they had done in locating the claim, and of subsequent expendi- 
tures to a specified amouut in developing it. Until the patent issued, the govern- 
ment held the title in trust for the locators or their vendees. The ground itself was 
not afterwards open to sale. 

In Dahl v, Raunheim (1382 U.S., 260, 262), in which the rights of a 
locator of a placer claim were involved, who had not received a patent, 
the court say— 

But it appears that he has complied with all the proceedings essential for the 
issue of such a patent. He is therefore the equitable owner of the mining grounds 
and the government holds the premises in trust for him to be delivered upon the 
payments specified. We accordingly treat him, iu so far as the questions involved 
in this case are concerned, as though the patent had been delivered to him. 

It follows that the location of these claims and the record of the no- 
tices of such location upon the reeords of the mining district within 
which the land is located, and the compliance of the locators with the 
law, was notice to all who should attempt to make a homestead entry 
upon said land, that it was already appropriated as mineral land, to 
the exclusion of all others. When the surveyor general filed the town- 
ship plat on November 25, 1881, showing such appropriation, that 
action was notice to the local officers that said land was so appropriated. 
They therefore had no right to allow the homestead entry of said Lock- 
wood on August 20, 1887. By the allowance of said entry, under such 
circumstances, Lockwood acquired no right to the land embraced in 
his entry, and he must be held to have known that he acquired no right 
thereto, and that the mineral claimants were divested of none of their 
rights thereby. Tort Maginnis (1 L. D., 552), 
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Section 2325 provides how ‘‘a patent for any land claimed and located 
for valuable deposits may be obtained.” It expressly provides that 
when the applicant has complied with the requirements of the mineral 
laws it shall be assumed that he “is entitled to a patent” upon the 
payment of five dollars an acre, “‘and that no adverse claim exists; 
and thereafter no objection from the third parties to the issuance of a 
patent shall be heard, except it be shown that the applicant has failed. 
to comply with the terms of this chapter.” When the claim is a“ placer” 
itis provided by section 2333, Revised Statutes, that it shall be paid 
. for at the rate of two dollars and fifty cents an acre. 

The homestead entryman has not asked to be heard as to the char- 
acter of the land. He has never attacked its mineral character. He 
has never made any objection to the issuance of a patent to the mineral 
claimants. As he has kept silent all these years, when if he had any 
objection he should have made it by initiating a contest against the 
mineral claimants, it must now be presumed that as he has made no ob- 
jection he had no objection to make. Houghton v. McDermott (15 L. 
D., 509); Anderson vw. The Amador and Sacramento Canal Co. (10 L. D., 
572). 

Inasmuch, however, as said homestead entry still remains of record, 
though irregularly allowed, I am of the opinion that it should not be 
cancelled without first giving said Lockwood notice that such action 
is contemplated, and an opportunity to be heard in support of the 
validity thereof. You will therefore cause notice to be given him that 
he will be allowed thirty days notice hereof within which to show 
cause why his entry should not be cancelled, and will thereafter take 
such steps as may be proper and necessary to a final adjudication of 
the rights of the respective claimants. 

- Your judgment is modified accordingly. 


PRACTICE—NOTICE OF CONTEST—APPEARANCE. 
CHESLEY », RICE. 


Notice of contest by registered letter to the defendant, who is a resident of the State 
in which the land is situated, does not confer jurisdiction upon the local office. 

An appearance for the purpose of objecting to the sufficiency of the notice does not 
confer jurisdiction upon the local office; nor is such objection waived by subse- 
quent participation in the trial. 


First Assistant Secretary Chandler ef the Commissioner of the General 
Land Office, February 13, 1893. 


On October 1, 1886, Stephen Rice made timber culture entry (No. 
10,134) of the NW. 4 of Sec. 11, T. 175., RB. 20 W., at Wa-Keeney, 
Kansas. 
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On October 2, 1889, William J, Chesley filed an affidavit of contest 
against said entry, alleging— 

That said Stephen Rice wholly failed during and since third year of entry to break, 
plow, or cultivate any part of said land, or to cause the same to be done, and wholly 
failed, during and since third year of said entry, to plant five acres of said land, or 
any part thereof, with trees, seeds, or cuttings, or to cause the same to be done; that 
said failure still exists. 


. The local officers thereupon issued a notice summoning the parties to 
appear at their office on November 20,1891, to respond and furnish 
testimony concerning said alleged failure. Said notice was served upon 
said Rice, by mailing a copy thereof in aregistered letter, addressed to 
Newton, Kansas, his “last known post-office address,” on October 4, 
1389, which notice was received by said Rice on October 8, 1889. 


On the day appointed for the hearing the contestant appeared in - 
person and by attorney. The contestée made special appearance by 
attorneys only, for the purpose of filing a written motion to dismiss 
the case, which motion was filed, and specified the following reasons 
therefor :— . 

1. That noservice, as required by the rules of pravtice has been made, or attempted 


to be made, on defendant. 
2. For the reason that the contest affidavit in this case was sworn to before the 


attorney of contestant 

Said motion was overruled by the local officers, to which action the 
attorneys for contestee duly excepted. 

Thereupon an affidavit was filed on behalf of contestee, made by his 
agent, showing that ‘‘ owing to sickness of himself and wife he is una- 
ble to be present at this time and testify in his own behalf;” that if 
present he would testify to certain detailed acts of cultivation of said 
tract; that he had made said entry in good faith; and asking that said 
case be continued to December 30, 1889, when it was believed that he 
could be present and testify. Whereupon the contestant admitted that 
contestee, if present, would testify to the statements set forth in said 
affidavit, and the case was held for trial and testimony was submitted. 

On January 20, 1890, the local officers held that said entry should be 
cancelled. 

On appeal, by your letter of January 25, 1892, to the register and 
receiver, you decided that 
no legal notice having been given defendant, so as to clothe you with any jurisdic- 
tion in the premises, your decision is vacated and set aside, and affidavit of contest 
returned for proceedings de rove, within thirty days, in default of which proceedings 
contest will be dismissed. 

An appeal now brings the case before me. 

The specifications of error are as follows: 

1. Error of law in holding contestee’s appearance special and. not general. 


2, Error of law in holding that contestee’s motion and affidavit for a continuance 
was not a general appearance. 
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The notice of contest and hearing must be served personally “in all 
cases when possible, if the party to be served is resident in the state 
or territory in which the land is situated, and .shall consist in the de- 
livery of a copy of the notice to each person to be served.” Rule 9, 
Rules of Practice. If this rule be not complied with, the local officers 
acquire no jurisdiction to’ hear and determine the contest. Driscoll v. 
Johnson (11 L. D., 604); Farrier v. Falk (18 L. D. 546). 

The contestee was a resident of Kansas, the State in which the land 
in dispute is situated, and that fact was known to the contestant, as 
he mailed the notice of contest to the contestee at Newton, Kansas. 

The attorneys for the contestee entered a Special appearance for the 
purpose of contesting the jurisdiction of the local officers. This action 
did not confer jurisdiction upon that tribunal. Branner v. Chapman 
(11 Kan., 118); William W. Waterhouse (9 L. D., 131); Davison v. Beat- 
tie (14 L. D., 689); Harkness v. Hyde (98 U.S., 476). 

Neither did the attorneys for Rice waive the illegality in the service 
of said notice by making the motion for a continuance, and afterwards. 
participating in the trial. In Harkness v. Hyde, supra, the principle 
i8 clearly stated, as follows: 


Illegality in a proceeding by which jurisdiction is to be obtained is in no case 
waived by the appearance of the defendant for the purpose of calling the attention 
of the court to such irregularity; nor is the objection waived when being urged it 
is overruled, and the defendant is thereby compelled toanswer. Heis not considered. 
as abandoning his objection because he does not submit to further proceedings 
without contestation. It is only when he pleads to the merits in the first stance, 
without insisting upou the illegality, that the objection is deemed to be waived. 


Your judgment is affirmed. 


PRACTICE—NOTICE—-STONE LAND—SETTLEMENT RIGHT. 
CLARK ETAL. v. ERVIN. 


A stipulated postponement to a day certain waives all objection as to notice of the 
time fixed for trial. 

Land chiefly valnable for the building stone it contains is not by such fact excluded 
from entry under the settlement laws. 

Prior to the act of August 4, 1892, there was no authority for a placer location on 
land chiefly valuable for a deposit of common building stone, and a location of 
such character will not defeat a snbsequent settlement claim initiated prior to 
the passage of said act. 


Secretary Noble to the Commissioner of the General Land Office, Febru- 
ary 13, 1898. 


On January 16, 1893, I directed you to return the record in the case 
of M.S. K. Clark and William Elmendorf v. Robert N. Ervin for far- 
ther consideration. Iam now in receipt of said record and the unpro- 
mulgated judgment of the Department dated January 9, 1893. 


w 
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The record shows that the land in question, to wit: the NE. 4 of Sec. 
14, T.1 N., R. 7 E., Rapid City, South Dakota, was located as a stone 
placer claiin on May 27, 1889. Subsequently Clark and Elmenderf be- 
came possessed of the whole tract by purchase. On November 12, 
1889, Robert N. Ervin settled on the tract, soon after filed his pre- 
emption declaratory statement therefor, and on April 15, 1890, adver- 
tised that he would make final proof and payment for the land on June 
14, 1890. Clark and Eimendorf protested against his proof, alleging 
that the ground was only valuable for the stone it contained. 

A trial was had between the parties on June 19, 1890, Thereafter the 
register and receiver rejected the proof of Ervin, and recommended 
that his filing be cancelled, holding that the tract was chiefly valuable 
for the stone it contained. 

On November 19, 1890, you considered the case on 1 appeal, affirmed 
the finding of the register and receiver, and held “that the value of the 
tract is for its minerals only, and therefore subject to disposal under 
the U.S. mining laws.” 

Ervin appealed from your judgment to this Department, cantendine 
that you erred in holding that the tract was more valuable for its stone 
than for agriculture, and that you should have refused to consider the 
evidence in the record, because taken irregularly and without due no- 
tice to claimant. 

The last named contention is untenable, for the record shows that he 
stipulated in writing that the trial should be postponed until June 19, 
and on that day he appeared and submitted proof, ete. 

Even if there was any irregularity about the trial being held when 
it was, and none is shown, he waived all objections thereto by entering 
into said stipulation. 

The proof shows that this a act is more valuable for the building 
Stone it contains than itis for agricultural purposes. Still J do not . 
think that this showing is at all important ir? arriving at the rights of 
the parties in this case. The tract here in question is not shown to be 
mineral land, hence it may properly be entered under the settlement 
laws. 

It might also, since August 4, 1892, be entered under the placer law> 
since the act of that date (27 Stat., 348), provides that land chiefly val- 
uable for building stone may be entered under the placer laws. It. 
does not follow, however, that land chiefly valuable for building stone: 
shall be considered as mineral land, or that such land may not also be: 
entered under the homestead law, or that it might not have been en-: 
tered under the pre-emption law prior to its repeal. Jt then becomes a: 
question of the priority of the claims. e 

The tract was located as a placer claim on May 27, 1889, which was 
several months prior to the initiation of Ervin’s pre-emption claim. It 
follows, I think, that if the placer location was a valid one, the claim 
of Ervin must be rejected. After a legal mineral location has been 


—, 


re 
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made, a claim may not be initiated for the same land under the settle- 
ment laws, unless on proof furnished it is shown that the location is 
invalid, or that the ground is not mineral, or that no discovery has 
been made; in other words, the mineral claim must be disposed of be- 
fore an entry can be made under the homestead law. 

In this case I find that no law existed allowing land chiefly valuable 
for common building stone to be entered under the placer law prior to 
August 4,1892. Conlin v. Kelly (12 L. D., 1.) 

Since the claim of Ervin was initiated long before this act of August 
4, 1892, supra, was passed, he is entitled to the land, if he has in good 
faith complied with the pre-emption law, because the placer location 
was illegal, the tract not being subject at that time to such location. 
The land was therefore public land at the date of Ervin’s settlement, 
and filing, and while it is shown to be chiefly valuable for building 
stone found on portions of it, it still has considerable value for agricul- 
tural purposes, and is worth, according to the evidence, at least $5 per 
acre for that purpose. | 

The proof fails to show that Ervin has not acted in good faith. In 
fact, it is shown that he established residence on the tract on Novem- 
ber 12, 1889, and has never abandoned it. He built a house, the ma- 
terials alone of which cost $75. He furnished his house with all neces- 
sary furnishings for sleeping and cooking and eating. He was occa- 
sionally absent for afew days to earn money upon which to maintain 
himself. He has never been away as much as ten nights altogether 
after his residence was established until after his final proof was made; 
he was on the land every day in November after aking settlement on 
the 12th, and when working in town invariably went to his home after 
his work was finished. He kept two horses on the land, and while he 
did not cultivate the land extensively, he made efforts to have it plowed. 
He did have three acres plowed, and paid one Boomer $20 for plowing 
five acres. The cultivation by Ervin is shown to have been but meagre, 
but his other improvements, and his continuous residence on the tract 
indicate a bona fide intention on his part to take this land as a home 
to the exclusion of one elsewhere. | 

Your judgment is therefore reversed, and you are directed to approve 
the proof of Ervin. 

The departmental decision of January 9, 1893, recalled by letter of 
January 16,1893, is modified as herein stated, and the claim of the 
anineral locators is rejected for the reasons herein given. 
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PRACTICE—CERTIORARI—APPEAL. 
PRICE v. SCHAUB, 


An application for certiorari should be made under oath, and the affidavit in such 
case should, in effect, set forth the verity of the allegations relied upon as the 
basis of the application. 

_ The General Land Office has no jurisdiction to dismiss an appeal from its action, 

where stich appeal is received aud its filing noted of record. 


Secretary Noble to the Commisstoner of the General Land Office, Febru- 
ary 14, 1893. . 


On the 29th of November, 1892, you transmitted to the Department 
a petition for certiorari, filed by the attorneys for Isaac W. Price, in the 
case of said Price against Charles W. Schaub, involving land in the 
Grand Island land district, Nebraska. 

You rendered a decision in the case on the 2d of April, 1892, in which 
you canceled the homestead entry of Price, and accepted the pre-emp- 
tion final proof of Schaub. 

An appeal from your decision was filed in your office by the attorneys 
for Price, on the 8th of June, 1892. On the 15th of July, in a letter 
addressed to you, the attorneys for Schaub called attention to the fact 
that said appeal was not filed “within the time fixed by the Rules of 


Practice,” and asked that it be disinissed. 
On the 24th of October, 1892, you informed the register and receiver 


at Grand Island, that “the said appeal not having been filed within 
the time prescribed under Rule 86 of Practice, is accordingly rejected.” 
You directed them to notify Price, or his attorney, thereof, and that 
he was allowed twenty days within which to file an application for 
certiorari, under Rules 83 and 84 of Rules of Practice. 

Such application is now before me, together with a motion to dismiss 
the same. The reasons for asking a dismissal of the application are 
stated as follows: 

1. Said petition is not verified, as required by Rule 84. 

2. No sufficient ground is stated, requiring the Secretary to inter- 
pose in this case. 

Rule 84, of the Rules of Practice, provides that ‘“ Applications to 
the Secretary under the preceding rule, shall be made in writing, under 
oath, and shall fully and specifically set forth the grounds upon which 
the application is made.” 

_ In the case before me, the application is in writing, and fully and 
specifically sets forth the grounds upon which -it is made. The only 
oath connected with it is the affidavit of one of the attorneys, in which 
he says “that the foregoing petition is made in good faith, and not for 
the purpose of delay.” The affidavit makes no allusion to the state- 
ments contained in the application, and in no respect certifies to their 
truth. It is simply the affidavit required by Rule 78, in the case of 
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motions for rehearing or review, and does not meet the requirements of 
Rule 84. A compliance with that Rule would require an ‘‘oath,” such 
as is attached to a verified pleading in courts, that “the statements 
therein contained are true, to the knowledge of deponent, except as to 
the matters therein stated upon information and belief, and as to those 
matters, deponent believes them to be true.” | 

In the case of Peterson v. Fort (11 L. D., 238), there was no affidavit 
attached to the petition, and the application for certiorari was for that 
reason denied. In the ease of Northern Pacific Railroad Company v. 
Dalton, decided by the Department July 20, 1892, (Press Copy Book 
248, page 477), the affidavit was similar to the one in the case betore 
me. The application was also subject to the objection of not setting 
forth the grounds upon which it was made. For these reasons it was 
dismissed. 

The case before me, however, differs somewhat from those cited. An 
attempt to verify the application was made, and the grounds upon 
which the application is based, are fully and specifically set forth, but 
the application does not comply with the rules, and the motion to dis- 
miss the same is sustained. | 

The Rules of Practice were adopted for the government of proceed- 
ings in the Department and subordinate offices in land cases, but be- 
fore they were approved, it was expressly stated that ‘‘ None of the 
foregoing rules shall be construed to deprive the Secretary of the In- 
terior of the exercise of the directory and supervisory powers conferred 
upon him by law.” | 

An appeal was taken on June 8, 1892, from your decision, and the 
date ofits receipt stamped upon the notice, and the fact of its filing 
minuted upon your office records. It is now pending before me. 

Under the decisions of the Department, you had no authority to dis- 
miss the same. In the case of the St. Paul, Minneapolis and Manitoba 
Railway Company, et al. v. Vannest (5 L. D., 205), it was held that 
** though the General Land Office may refuse to receive an appeal from 
its decision, not filed in time, it has no authority to dismiss such appeal, 
if it is received without objection.” In the case of John M. Walker, 
et al. (5 L. D., 504), it was held that the General Land Office has no 
jurisdiction over a case after appeal therein. In announcing that con. 
clusion, it was said: 

I can see no good reason for departing from the rule that an appeal places a case 


beyond your jurisdiction. It has been followed for many years in the practice of 
this Department, and is, in my opinion, in conformity with the practice of courts. 


In a very late case, that of Grinnell x. Wright (15 L. D., 252), the 
Department again expressed its views upon this subject. In that case, 
an appeal from your decision was filed on the 14th of June, 1890. On 
the 2d of August, of that year,a motion to dismiss said appeal was 
filed, which you proceeded to consider and decide. In commenting 
upon those facts, it was said: 
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This you had no authority to do, and your judgment upon the question, having 
‘been rendered in a case which was not then before you, is a nullity, as being with- 
out jurisdiction. In such cases, jurisdiction van neither be assumed by a court, nor 
conferred by stipulation of the parties in interest. 


To the same effect was the decision in the case of William Galloway 
(12 L. D., 80); Henry v. Stanton (Ibid, 390); Stenoien ». Northern Pa- 
cific Railroad Company (Ibid, 495) and Bennett v. Cravens (Ibid, 647). 

You will accordingly transmit to this Department all the papers in 
this case, in order that such action may be had as may seem right and 
proper in the premises. 


TOWNSITE—ADDITIONAL ENTRY—PREYVERENCE RIGHT. 


HARPER v. GRAND JUNCTION (ON REVIEW.) 


An additional townsite entry cannot be allowed to embrace a non-contiguous tr act 
of land. 


The extension of the corporate limits of a town to include land that cannot be taken 
under the townsite laws, and is not occupied for purposes of trade and business, 
or laid out in streets and blocks, does not operate to segregate such land from 
the public domain, 

An applicant for a pre-emption right who appeals from the rejection of his filing is 
not entitled to a preference right as a successful contestant where the prosecu- 
tion of his appeal results, on examination of the records, in the cancellation of 
a prior townsite entry. 


Secretary Noble to the Commissioner of the General Land Office, February 
14, 1893. 


On January 6, 1890, John Harper applied to file his pre-emption de- 
claratory statement for the E. 4 of the SW. 4 of Sec. 13, T.18., RB. 1 W., 
Montrose, Colorado. 

It was rejected by the register and receiver because it was claimed 
by them to be within the limits of the additional townsite entry of the 
town of Grand Junction. He appealed from their finding to you, and 
on August 3, 1890, after considering the case, you held the townsite 
entry for cancellation, and held “that although the townsite entry 
should be cancelled in respect to the tract in dispute, yet said tract 
does not thereby become subject to the entry.” You also stated that 

The land applied for by Mr. Harper is distant at the nearest point one quarter of 
a mile from any part of the land covered by the townsite entries, and therefore the 


additional townsite entry of this land does not come within the requirements of the 
section of the above act quoted as acting (being) an entry of coutiguous tracts. 


_ The act referred to in the above is the act of March 3, 1877, (19 Stat., 
392) which provides that towns that have made or may make entry for 
less than the maximum quantity of land allowed by law may make addi- 
tional entries of ‘‘contiguous tracts which may be occupied for town 
purposes,” etc. 
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John Harper appealed from your judgment to this Department, 
asserting substantially that you had erred in holding that he was not 
entitled to file on the land. 

On July 29, 1892, (15 L. D., 124) the case was considered by the De- 
partment, and your judgment affirmed. It was stated 
that this tract is not in fact laid out in lots, blocks, streets, and alleys, or used as a 
town for purposes of trade or commerce, although in fact included within the cor- 
porate limits of the town by the certificate of incorporation of the town or city of 
Grand Junction. ' 

By this affirmance of your judgment, the Department found that the 
tract in question was non-contiguous to the tract included in the town- 
site entry, and that it was therefore right for you to have cancelled 
the townsite entry made as an additional one under the act of March 
3, 1877, supra, including this land. It was further held that said tract 
was not subject to Harper’s filing, not because the townsite company 
had or could have any legal claim to it, but because it was included 
within the corporate limits of the town. 

Harper has now filed a motion for review of departmental judgment 
in so far as it holds that the land is not subject to entry, alleging error 
as follows: | 

1. In not considering the question of Harper’s preference right as the successful 
siete under the act of May 14, 1880. 

. In not considering the effect of the act of March 38, 1877 as waendnigd the pro- 
vision of the pre-emption law prohibiting entries of lands within the limits of in- 
corporated towns. 

3. In affirming that portion of the decision of the Commissioner of the General 
Land Office which proposes to sell said tract at public auction under Sec, 2455 of the 
Revised Statutes of the United States. 

I do not believe that the judgment of the Department is correct in 
holding that the tract nm question is not subject to filing or entry. 

It is well settled by the rulings of the Department that two entries. 
cannot stand at the same time for the same tract, and it has been held 
that an entry, though not a legal one, will segregate a tract tod such an 
extent that it may not be entered by another until the first illegal 
entry shall beset aside or declared illegal, and so, if the town of Grand 
Junction had an entry of the tract or an application te enter it, of 
course it could not be entered by another or be held subject to the 
filing of Harper until the claim. had been disposed of; but in this case 
the town site has been disposed of by your judgment affirmed by the 
Department. The tract, then, at this time is not claimed by the town- 
site, and the fact that the corporate authorities, in their enthusiasm at. 
a time when they did assert a claim, caused the corporate line to be 
run around this tract will not segregate it. No claim is now asserted. 
to the tract by the townsite company, and if it can be allowed to ex-— 
tend its corporate limits so as to segregate this tract from the public 
domain, then it can so extend the limits to include a thousand acres of 
government land adjoining this tract, and thereby prevent its disposal 
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under the homestead law. The corporate authorities of a town located 
on the public land may extend the limit of their corporation at will, 
but the Department, under the law, will determine how much land the 
corporation is entitled to. 

In the case of this townsite, an saetial entry has been made under 
the townsite law; new territory can only be added thereto from public 
lands contiguous to the original entry, and this tract ig not contiguous. | 
It follows not only that the townsite 7s asserting no claim, but that 
under the law it can assert none to this tract. 

Having this status in the case, can it be said that the act of extend- 
ing the corporate limits alone is sufficient to segregate the land? I 
think not; nor am I at a Joss for a precedent in this view. In the case 
of Lewis e¢ al. v. Townsite of Seattle et al. decided October 26, 1881 (1 
L. D., £97) it was held (syllabus) that— 


Land within the incorporated limits of a town, which it is not entitled to enter 
by reason of its population, and which is not actually settled upon, inhabited, 
improved, and used for business and municipal purposes, is subject to pre-emption 
claim by virtue of section 1, act of March 3, 1877. | 

Your judgment, and the judgment of this Department, are undoubt- 
edly correct in holding for cancellation the townsite additional entry 
for the tract in question. It was also proper for the register and 
receiver to reject the application of Harper made on January 6, 1890, 
for at that time the tract was covered by the townsite entry. Hastings 
and Dakota R. R. Co. v7. Whitney (182 U. 8., 357); Maggie Laird (18 
L. D., 502); Goodale v. Olney, on review, (13 L. D., 498). | 

When the claims of the townsite were adjudicated and the entry can- 
celled, the tract should have been held subject to disposal to the first 
legal applicant. 

It is claimed that Harper should be accorded a preference right to 
enter the tract, because of being a successful contestant; but an exam- 
ination of the record does not bear out that sontention: He has not 
been a contestant in any sense of the word. He merely offered his 
application to make a pre-emption filing on the land, and appealed from 
its rejection, and your action in cancelling the townsite entry was taken 
because of what was shown by your own records. Besides a letter 
found in the record, written by Harper on April 7, 1890, shows that he 
did not consider himself a contestant. It states that “my claim is — 
based strictly upon the construction of the point of law contained in 
Sec. 4, Chap. 1138, Vol.1, Sup. R. S., and Sec. 2389, R. S., and is not of 
the nature of a contest.” 7 

No motion for review has been filed by the townsite company. 

In conclusion, I hold that the tract is public land, subject to entry, 
and direct that you allow the first legal application therefor since the 
cancellation of the additional townsite entry. To this extent the former 
judgment of the Department is modified. | 

12771—VoL. 16-——-9 
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ENTRY—CANCELLATION—ATTORNEY. 
FAULKNER v. MILLER. 


A prima facie valid timber culture entry (made by a married woman) while of record 
segregates the land covered thereby, and precludes the allowance of application 
to enter the land so appropriated. 


An entry should not be canceled on the ground of fraud in the absence of clear and 
convincing proof. 

The answer of an attorney will be stricken from the files where it contains scurril- 
ous and impertinent matter, 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 14, 1893. 


On February 14, 1887, Miranda Wilson made timber culture entry 
(No. 124) of the EK. 4 of the SH. 4 and the 8. 4 of the NE. 4, See. 22, T. 
I5N., R.120 W., at Evanston, Wyoming. 

On November 18, 1887, Charles Faulkner tendered his application 
(No. 310) for a homestead entry of said tract, but the same was rejected 
‘‘ because at the time the said tract was covered by timber culture entry 
No. 124.” | 

On December 29, 1887, Miranda Wilson relinquished her said timber 
culture entry, and August Miller thereupon made timber culture entry 


(No. 153) of said tract. 


Afterwards, upon the same day, the rejection of Faulkner’s applica- 
tion was endorsed thereon, and be was allowed thirty days in which 
to appeal. 

Faulkner appealed, and by letter of June 6, 1890, a hearing was or- 
dered to determine the rights of the parties, which was held on October 
13, 1890. On November 28, 1890, the local officers found from the 
evidence that at the time the timber culture entry of Miranda Wilson 
was made “she was a married woman and living with her husband, 


_ therefore her entry was invalid.” They further find “that the action 


of the officers in receiving Miller’s entry was erroneous, and that as soou 
as the relinguishment of Mrs. Wilson’s T. C. EK. was filed, the next in 
order was the homestead application of Mr. Faulkner.” They recom- 
mended that the entry of Miller be cancelled, and that the application 
of Faulkner be received. 

On appeal, by letter of March 15, 1892, you held that— | 

There is nothing on the face of the papers of Mrs. Wilson’s timber culture entry to 
show that she was a married woman, and while such entry remained of record, not- 
withstanding it was illegally made, no other entry of the land could legally be al- 
lowed. Faulkner gained no priority of right to enter the land by the filing of his 
application to enter it. (Maggie Laird, 13 L. D., 502.) 


You further held that Miller made his entry “at the solicitation of 


-Mr. Wilson and for his interest, or, perhaps, for the use and benefit of 


himself and Mr. and Mrs. Wilson.” You therefore affirmed the decision 
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of the local officers, held the entry of Miller for cancellation, and di- 
rected that Faulkner be allowed to make homestead entry of the land. 

An appeal now brings the case before me. 

Inasmuch as it did not appear upon the face of the papers of the 
timber culture entry of Miranda Wilson that she was a married woman, 
her entry was prima facie valid, and so long as it remained upon the 
records it had the effect to segregate the land. “An entry which is 
voidable only segregates the land covered thereby while it remains of 
record.” Leary v. Manuel (12 L. D., 345); Hastings, etc., Railroad 
Company v. Whitney (132 U.S., 357, 361). 

The entry of a married woman is valid if she is the head of a family. 
Theresa Landry (13 L. D., 539). This is especially true in a timber 
culture entry where no residence is required upon the claim. 

The action of the local officers in rejecting the application of Charles 
Faulkner to make homestead entry of said tract, tendered on Novem- 
ber 18, 1887, when the land was already segregated by the entry of 
said Wilson, was proper and legal, as the land was not then legally 
liable to disposal. Holmes v. Hockett (14 L. D., 127); Maggie Laird 
(13 L. D., 502). | 

Their action in receiving Miller’s timber culture entry on December 
29, 1887, after the relinquishment of Wilson’s entry was filed, was also 
proper and legal, as he appears to have been the first legal applicant 
for the land after the same was relinquished, and thus made subject to 
entry. 

The only remaining question is that of the good faith of Miller in 
making his entry. . 

The evidence shows that Miller has expended from $1000 to $1500 
on this claim, in ditching, fencing, planting trees, etc., all indicating 
good faith on his part. He swears that he made the eitry for his own 
interest solely, and Mr. and Mrs. Wilson both testified that they had 
no present or prospective interest therein. The local officers, however, 
concluded that from the appearance of the parties at the trial, and the 
interest therein manifested by Wilson, “that Miller’s entry was made 
for Wilson and Miller.” And you state your opinion that said entry 
was nade ‘perhaps for the use and benefit of himself and Mr. and Mrs. 
Wilson.” 

And upon this contingency as a foundation you base your decision 
affirming the action of the local officers. 

Fraud is to be proved by evidence, and not to be presumed in the 
face of the direct evidence of the parties, and from appearances, which 
may be entirely fallacious. The facts upon which this frand is pre- 
sumed are entirely consistent with good faith on the part of Miller, 
His good faith is not impeached by any evidence adduced upon the 
trial, and his entry should remain in tact. 

Your judgment is reversed. 
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A motion has been made to strike from the files the answer of 
William Hinton, attorney for Charles Faulkner, to the appeal taken 
from the decision of the local officers on behalf of Miller by his attor- 
ney, J. H. Ryckman. This answer characterizes Ryckman in a scur- 
rilous and impertinent manner with “ insulting epithets and vulgar vitu- 
peration,” showing that the draftsman “forgets the dignity of his pro- 
fession, the courtesy which should characterize his conduct towards his 
associates, and the duty he owes the Department.” Such conduct calls 
for rebuke. The answer will therefore be stricken from the files and 
_ returned to its author. Ware v. Judson (9 L. D., 130). 


———e * 


OKLAHOMA LANDS—SETTLEMENT RIGHT. 
SouTH OKLAHOMA v. COUCH ET AL. 


A settlement right within Oklahoma cannot be secured through occupation of land 
prior to the time fixed by the President’s proclamation for opening the lands in 
said Territory to settlement aud entry. . 

One who is rightfully in said Territory prior to the opening thereof cannot take ad- 
vantage of his presence therein to secure asettlement claim in advance of others. 


Secretary Noble to the Commissioner of the General Land Office, February 
14, 1893. 


I have considered the case of South Oklahoma Townsite Claimants v. 
Meshack H. Couch, homestead entryman, and Thomas Wright, Edward 
Orme, Kate Mitchell and Nathan N. Miller, contestants, involving the 
NW. + of Sec. 4, T. 11 N., R. 3 W., Oklahoma City. Oklahoma. 

On July 11, 1892, you rendered a decision in the case, in which you 
held the homestead entry of Couch for said tract for cancellation, dis- 
missed the application of the townsite claimants to enter the land, dis- 
missed the contests of Wright, Mitchell, and Miller, and awarded the 
land to Edward Orme, contestant and homestead claimant. 

All the parties whose claims were rejected by you, have appealed. 

The record has been carefully examined. Much of the testimony is 
irrelevant, and is more or less conflicting, but I am satisfied that the 
findings of the local] officers, and your findings, are fully justified by 
the evidence as presented. 

It appears that the entryman Couch entered the Indian country, now 
known as Oklahoma, in 1881. In 1884, he entered upon the tract in — 
controversy, aud surveyed the same, but was removed therefrom by the 
military authorities of the government. He was in the vicinity of the 
jand prior to noon on April 22, 1889, and immediately after 12 o’clock 
took possession of, or enteréd upon the tract in question. 

Couch asserts that his occupation of the land in 1884, was a legal 
segregation of the same, and that heis a qualified homestead entry- 
man. 
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No argument will be advanced to sustain a proposition so self-evident 
and fundamental as the one, that this land was not subject to entry or 
disposal under the public land laws until so proclaimed by the President 
of the United States. under the provisions of the act of Congress, ap- 
proved March 2, 1889, and hence, that Couch could obtain no rights to 
the saine prior to that date. Itis also a fundamental principle, too 
well established to be further discussed, that his unlawful entry within 
the limits of the Territory: opened to settlement, prior to 12 o’clock, 
noon, on April 22, 1889, disqualified him as a homestead entryman or 
elaimant. 

Thomas Wright appears to have entered the Territory in February 
1889, and was employed, with his teams, in hauling freight for the mil- 
itary authorities in the vicinity of the land in dispute. It is no doubt 
just to concede that he was lawfully within the Territory. 

It is earnestly contended in his behalf that it was his intention to 
jeave the Territory prior to 12 o’clock, noon, of April 22,1889, go to the 
border, and thus place himself on an equal footing with others who were 
waiting to enter when the signal was given, and to make the race for 
a claim in company with the eager crowd of claim seekers; but that he 
was prevented from doing so bythe military authorities, who refused to 
allow him to go to the border, but detained him within the limits of 
the Territory: and hence, that he should not be denied the BYEVE ees of 
asserting a claim to the tract in question. 

The following is his own statement on this point: 

As I remember when I went to freighting it was in March about the latter part, 
and I worked on a freighting until a few days before the opening of the country, I 
don’t know whether it was two days and a half orthree. I was loaded with govern- 
ment freight, drove out to the stockade, drew my hay and corn, and tied it on behind 
my wagon, and I got on to my team and drove out into the road from the stockade ; 
old man Pugsley came up to me, and he says they pressed my teams into the service, 
and he says I told them I had trail wagons and that I couldn’t turn around in the 
timber, and that you hai two single teams, and he says they will be here after you 
in a minute, well says I they can’t get my teams, and he says well they will justtake 
soldiers and put on them if you don’t do it. 

About that time Captain Rogers rode up with some soldiers with him and officers, 
says he, I want them teams, says I, Captain you can’t get my teams, I am loaded 
for Reno with government freight, He says I don’t want no talk about it, just you 
go on and haul wood and brush and water, I don’t want no talk about it, well there 
was quite a crowd. My son was back a little ways ‘with his team, hadn’t moved out, 

and he drove right up behind my team, and Captain Sommers saw us standing 
there and the crowd around, the Quartermaster, Captain Rogers told me if I 
didn’t go he would put soldiers on my teams, Capt, Sommers came up and he says 
Tom they have got aright to take your teams and do anything they want with 
them and don’t make no trouble with them zo back and unload that freight 
and goto hauling, Capt. Rogers says, now when you unload you report at Capt. 
Sommers up at his house. I reported to Capt.Sommets up at his house up east of 
the railroad, he sent me to Company F., says tell them you arethere to haul wood, 
water and brush and whatever they want, and the sergeant got a lot of men out of 
company some ten or twelve some with axes and I heard him tell him not to cut any 
greeu timber te get dead timber, and not to cut, any green timber. And I was to go 
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and haul it, the soldiers cut the wood and loaded it I was only to drive the team, 
and I went wherever they told me, and we hauled from that bend east of the road 
the railroad and west of it, to south of the claim I now live on on the Joe Couch 
claim, I think we cut some brush on the claim that I now live on and some wood, but 
principally off of the Joe Couch +. Going down I crossed about the center of this 
Thornton + and crossed a corner of mine where I went under the bank, and when I 
loaded we had heavy loads and this is a very steep bench on my place there that 
I have now, for a half a mile or more going down empty we could go down the hill 
but coming back loaded we kept along that bench to where we could get up the hill 
to where there was a dim road that led to a ford in there, we came up that ford 
road, till we struck the Reno road, about 70 or 100 yards north of the claim thatI now 
live on, I was there a few minutes before 12 o’clock. The tire was loose onmy right hind 
wheel, I wedged it and knocked it and put it on. A man by the name of Kay, Taylor 
Kay, drove up to me in a spring wagon or buggy like, and he says I want you men 
to see that I have taken that claim, Ilanghed at him and J says you are pretty early 
are you not, he says I want you to see my trunk yonder and that stake, says I, Yes 
we saw it, saw you when you staked it, he looked up and see the soldiers and the 
people all here on the track yet here at the depot, as he turned his horses I couldn’t 
understand what he said, but he put back to this trunk and stake, and threw it in 
the buggy or wagon, I see him turn north then, right towards the Adams grove, I 
was a noticing him, my son says, Dad there they come look yonder they are coming 
and I looked up aud see them all coming whipping through the bottom scattered out 
over the bottom here, so I jerked out a stake and staked the claim that I was then 
on, and I looked up toward Asa Jones claim the north-east corner of that place, and 
I see 15 or 20 running for the Adams Grove on that place, and I looked down this 
way and I didn’tsee any body on the quarter that Iam now on, I run across that 
and staked my stake on it, but the first stake that I drove J don’t think I got on it. 
quite it was still on this Adams quarter, after I drove that stake, I went and found 
the corner stone, and J set a stake up at the corner stone, by looking at this corner 
stone and sigliting across the corner 1 was afraid that stake wasn’t on it, I went 
then and drove one where my house now stands. J told my son and the soldiers to 
go on with the wood and load it and brush that I had on top of it, and come by the 
stockade and throw my bedding and cooking utensils and horse feed and every- 
thing in the wagon and come on down. 


In reply to the following direct question by his counsel, 

Now then you may state why you did not go to the line and make the race after 
noon; on April 22, 1889. 
he replied: 

Why, Capt. Rogers rode down with some soldiers and said he had to have my 
teams to haul wood and brush and water, I told him I wanted to go out and come in 
from the line, that I was a poor man and did not own a foot of land on earth and 
that I wanted to take a claim, that I had a big family, and he would not let me go. 

In my opinion, the showing made by Wright, does not justify the 
contention made in his behalf. 

It is by no means clear that the military officers had any authority 
or power to detain him against his will, and there is no satisfactory 
evidence that they attempted to do so. 

The most that can be said is, that they took possession of his team 
for the purpose of hauling wood, etc.; the soldiers loaded the wagons, 
and the most that Wright did was to drive the team. This was at 
least some days prior to the opening, and there is nothing to show that 
it was impossible for Wright, on the evening prior to the opening, or 
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on the morning of the day of the opening, to withdraw to the border, 
and thus place himself on an equality with other seekers. 

He appears to have been conveniently near to the tract in question 
at 12 o’clock, noon, the hour of opening the lands to settleinent, and 
immediately took advantage of his situation to assert a claim to the 
tract. 
Even if we should admit, for the sake of the argument, that Wright 
was under duress on the 22d of April, I cannot concede, that under the 
law, he would be a qualified claimant of the land. 

By the terms of the proclamation of the President, dated March 23, 
1889, it was known to the world that these lands would be opened to 
settlement on April 22, following, and the conditions upon which claims 
could be asserted, were also made known. There is no pretense, but © 
that for weeks after the proclamation was issued, Wright was at full 
liberty to go ont of the limits of the Territory. If he elected to remain 
therein, he must take the consequences of his action, and it must be 
held, that he could not take advantage of his presence near the land, 
to anticipate the settlement of others. . 

J can see no justice in the townsite claim, the evidence fails to show 
that there has ever been a bona fide townsite settlement on the tract. 

So far as the record shows, Orme seems to be a qualified homestead 
claimant, and was the first legal settler upon the tract. 

Your decision is affirmed. 


tA 


SMITH v. BUCKLEY. 


Motion for review of departmental decision of September 14, 1892, 15 
L. D., 321, denied by Secretary Noble, February 14, 1893. 


PRACTICE—RULE TO SHOW CAUSE-AMENDMENT. 
SEVERY v0. BICKFORD (ON REVIEW.) 


A party who elects to appeal from a ruling of the local office requiring the amend- 
ment of an application for a hearing, under a rule to show cause, instead of 
complying with said order, is bound by such election, and is not entitled, after. 
adverse action on his appeal, to ask consideration, on review, of evidence he 
neglected or refused to furnish within the period designated in the rule. - 


Secretary Noble to the Commissioner of the General Land Office, Feb- 
ruary 15, 1893. 


Calvin L. Severy has filed a motion for review of departmental 
decision of October 11, 1892 (15 L. D., 358), in the case of said Severy 
against Harvey L. Bickford, involving the NE. 4 of the SW. 4, and 
Lots 12, 18, and 19, of Sec. 33, T. 13 N., R. 7 W., Oklahoma land dis- 
trict, 
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Bickford contested and secured the cancellation of the homestead 
entry of one Baum. Within thirty days after receipt of notice of the 
cancellation he applied to enter the land; but the local officers rejected 
the application, because they had previously allowed Severy to make 
entry of the same, subject to his preference right (in accordance with 
the then prevailing practice, which has since been changed—Allen v. 
Price, 15 L. D., 424). Bickford appealed to your office, and you di- 
rected the local officers to notify Severy that he would be allowed sixty 
days within which to show why his entry should not be canceled, and 
Bickford’s application placed of record. Such ‘notice was duly served 
on Severy; and on May 7, 1891, filed in the lecal office a request “ that 
the register and receiver name a day upou which he may show cause 
why his homestead entry” should not be canceled. The registered en- 
dorses upon this that “the cause would be set for hearing whenever) | 
within the time allowed, entryman shall have filed application for a 
hearing, stating specifie causes why the entry of Bickford” should not 
be allowed. Severy took no further steps in the matter, nor did he 
comply with the order allowing him to show cause. The local officers 
so reported to you; and on October 12, 1891, you directed them to note 
the cancellation of Severy’s entry, and place Bickford’s application of 
record—further allowing Severy sixty days in which to appeal, and 
Bickford thirty days in which to make payment. 

From this action of your office Severy appealed to the Department, 
which sustained your action. 

The grounds of Severy’s motion for review are as follows: 

(1). Error in holding that Severy was bound to allege specific causes 
why his entry should not be canceled. 

(2). Error in holding that the grounds assigned by Severy at the time 
of his. appeal came too late. | 

(3). Error in not considering the affidavits filed on appeal by Severy. 

By a perusal of the opinion heretofore rendered, it will be seen that 
the first, of the above allegations of error was the second of those as- 
signed on appeal from your office. It was fully and carefully considered ; 
and the appeal offers no new fact or argument tending to change the 
opinion of the Department. 

This ground of error being held to be of no validity, the two that 
follow must fall with it. The ruling of the local officers was, that he 
might amend his application by alleging some specific reason why Bick- 
ford’s entry should be canceled. He chose not to amend, but appealed 
instead. He is now bound by his election, and can not, in law or in 
equity in the face of the record he has made for himself, after having 
wilfully or negligently disobeyed the rule of the land department to 
show such cause within a given time, now come in on a motion for re- 
view, and ask a consideration of evidence he then refused or neglected 
to furnish. 
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Counsel for the contestant alleges in his arguments, however, that— 


Such refusal to make the allegations demanded was not contumacy nor wanton 
carelessness, but was merely a legitimate method of testing his rights on a doubtful 
question of law. 


Such being the case, he as tested it, the Department has rendered 
its decision, and the motion now filed furnishes no reason why that de- 
cision should be disturbed. 


INDIAN HOMESTEAD—WIDOW—PROOF OF MARRIAGE, 
STRAIN v. HOSTOTLAS. 


The widow of an Indian homesteader is entitled to complete the entry where the 
evidence shows that she left her former home on the reservation and lived on 
the land with her husband prior to his death, and thereafter continued to reside 
upon said land and cultivate the same. 

Proof of marriage accepted where the evidence shows that the parties agreed to 
live together as husband and wife and thereafter lived in such relation. 

Rule 24, of equitable adjudication is applicable to an Indian homestead entry in 
which final proof is not made within the statutory period. 


| First Assistant Secretar) ‘y Chandler to the Commissioner of the General 
Land Office, February 15, 1893. 


On the 18th of Pipehioacag? 1878, Alonzo Hostotlas, an Indian, en- 
tered the EK. 4 of the NE. 4 of Sec. 13, T. 17 N., R. 1 W., Humboldt 
land district, California, under the homestead laws, as modified by Sec; 
tion 15, of the act of March 3, 1875, (18 Stat., 402-420). 

On the 26th of March, 1389, Winfield S. Strain made homestead 
entry for the same land. On the 5th of June, of that year, Jane Hos- 
totlas, as the widow of Alonzo, filed notice of her intention to make 
final proof for the land. Strain appealed from the action of the local 
officers in allowing her notice to be published, and in deciding his ap- 
peal, on the 9th of January, 1890, you held that his entry was im- 
properly allowed. 

The widow again gave notice of her intention to make final proof, 
naming March 17, 1890, as the date for that purpose, and the judge of 
the superior court of Del Norte county, California, as the officer before 
whom the proof would be made. Strain filed an affidavit against the 
allowance of her final proof, alleging that she was not the widow of 
Alonzo, and had no right nor interest in the said land. 

The testimony was taken before the officer named, and submitted to 
the local officers, who, on the 26th of January, 1891, approved the final 
proof of the widow, and dismissed the protest of Strain. An appeal 
was taken to your office, and onthe 17th of March, 1892, you approved 
the action of the local officers, and held the entry of Strain for cancel- 
lation. A further appeal brings the case to the Department. 
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About the facts of this case there is no dispute. At the time Hos- 
totlas made entry for the land, he established the fact that he was a 
qualified entryman under the homestead law, and the act of March 3, 
1875. He resided upon the land continuously until the 30th of Janu- 
ary, 1889, when he died. On the 12th of March, of-that year, his father 
male his mark to a written instrument, by which he assigned all his 
interestin the land in question to Strain. No consideration was named 

in the writing, and none was ever paid by Strain. . 

Up to the time of his death, Alonzo Hostotlas paid taxes upon the 
land. After that event they were paid by Jane. Until about 1884, an 
Indian woman by the name of “ Mary” lived with Hostotlas on the land. 
He had bought her, ‘Indian style,” and they had two children, both 
of whom died. About 1884, she left him, and went to live with a half- 
breed, known: as “ Crazy George.” 

After that Hostotlas went to “Jane”, and told her he wanted to 
marry her “the same as white people marry,” and thatif he should die, 
she would get everything he had. She answered that “if you will no 
get drank, I will live with you.” What occurred between them pre- 
vious to their commencing to live together, is detailed by her as fol- 
lows: | 
When you married Lon, did he tell you that he had another woman? 

No. 

. What did he say about that? 

. He said he was tired of cooking, when he first came to see me. 
What else did he say? 

When he come to die I could’live on ranch, 

What did yon tell him—you said you would go and live with him? 
Yes. 

. Did you tell him you would be his wife? 

Yes. 


. Who was present at that time, any one else hear that talk? 
. Frank and Joe both heard it. 


>OPOPOPOPOPOS 


On her cross-examination, she testified that she had, prior to going 
to live with Lon, lived with an Indian named “Joe.” In reference to 
this she said: 


. How long did you live with Joe? 

. I don’t count. 

. How many winter s? 

Inever count. I just stay with him; sometimes I stay with him. 
. He buy you? 

No. 

. Lon buy you? 

Yes. 

That the way Lon marry you, he buy you? 
Yes; I marry as his wife. 

. He buy you for wife? 

Yes. He pay my brother. 


rFOrPOPOrPOPOPSO 


Indian Frank testified that he saw Lon and Jane married. That Lon 
came where they were, and told Jane that he wanted to marry her the 


- 
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same as white people marry. He then bargained for her. If anything 
was paid, it was to her brother, Mike. That there were present: at the 
time, besides Lon and Jane, himself and Mike and Joe. Before con- 
eluding his testimony, he said that no money was paid for Jane, but 
that she went to live with Lon upon his promise to marry her the same 
as white people marry, and saying, “If I die you get everything.” 

There is a great amount of Indian, and other testimony in the case. 
Several witnesses testify that Hostotlas always spoke of Jane as his 
wife, and he had introduced her to some of them as such. While living 
with Mary he used to refer to her as “his woman,” and no witness had 
ever heard him speak of her as “his wife.” It was shown that Mary 
was alive at the time of the hearing, and Joe, with whom Jane had for- 
metly lived, was a witness upon the trial. There was no evidence in 
the case that Lon was ever married to Mary, or that Jane was ever the 
wife of Joe. Neither was it shown that Lon and Jane were ever united 
in wedloek by any formal ceremony. 

Under these circumstances, the counsel for Strain, in their appeal to: 
the Department, insist that Hostotlas and Jane could not contract a 
legal marriage with each other, and that you erred in holding that Jane 
was the widow of Alonzo, and not holding that Jane, if married at all, 
was the wife of the Indian “Joe.” 

At the time Hostotlas made his entry, he filed his own affidavit, stat- 
ing that he was an Indian, formerly of the Smith river tribe; that he 
was born in the United States, was over twenty-one years of age, and 
had abandoned his relations with the tribe of which he was formerly a 
member, and had adopted the habits and pursuits of civilized life. 
James Whiting and James K. Valeutine made oath to the same facts. 
I regard this as “satisfactory proof’ upon that point. As regards 
Jane, there is no direct “ proof” upon this question, but the evidence 
shows that she left her former home upon the Klamath Indian reserva- 
tion, and lived for several years with Hostotlas upon this land as his. 
wife, before his death, and continued to reside upon and cultivate it 
after his demise. Under these circumstances, I think the widow of am 
Indian entryman should be allowed to complete his entry. 

The remaining question is: Was Jane the legal wife of Alonzo Hos- 
totlas? Section 59, of the Civil Code of California, answers the ques- 
tion ‘What constitutes marriage”? as follows: 

Marriage is a personal relation arising out of a civil contract, to which the con- 
sent of parties, capable of making it, is necessary. Consent alone will not consti- 
tute marriage; it must be followed by a solemnization, or by a mutual assumption 
_ of marital rights, duties or obligations. 

In Graham v, Bennett (2 Cal., 503), the court held that “ marriage is 
a civil contract, and no form is necessary for its solemnization. Where 
parties are able to contract, an open avowal of the intention, and an 
assumption of the relative duties which it imposes, are sufficient to. 
render it valid and binding.” 


140 DECISIONS RELATING TO THE PUBLIC LANDS. 


In reference to the proof of marriage, the court, in the case of the 
People v. Anderson (26 Cal., 129), said: 

Proof that a man and woman had cohabited together for a long time as husband 
aud wife, had mingled in society as such, is admissible for the purpose of proving a 
marriage, and in the abseuce of evidence to the contrary, conclusive as such, in all 
eases, except in actions of crim. con., divorcee, indictments for bigamy, and like cases, 
where the marriage is the foundation of the claim to be enforced. 


The Supreme Court of the United States, in the case of Meister . 
Moore (96 U.S8., 76), discussed at considerable length, the subject of 
the solemnization of marriages, and quoted with approval the language 
used by Judge Cooley, of the supreme court of Michigan, in the case 
of Hutchins 7. Kimmell (31 Mich., 126), wherein it was said: 


Whatever the form of ceremony, or even if all ceremouy was dispensed with, if 
the parties agreed presently to take each other for husband and wife, and from that 
time lived together professedly in that relation, proof of these facts would be suffi- 
cient to constitute proof of a marriage binding upon the parties, and which would 
subject them and others to legal penalties for a disregard of its obligations. This 
has become the settled doctrine of the American courts; the .ew cases of dissent, 


being borne down by the great weight of anthority in favor of the rule as we have 
stated it. 


In view of the facts of the case at bar, and the rulings of the State 
and United State courts herein cited, I have no hesitancy in holding 
that “Jane” and Alonzo Hostotlas were legally married, and that as 
his widow, she has the right to complete his entry. 

_ The conclusion reached by you in your decision of March 17, 1892; 
that under the circumstances of this case, it is a proper one to be re- 
ferred to the board of equitable adjudication, under Rule 24, is approved 
by the Department, and it is disposed of accordingly. 


RESIDENCE—CONFIRMATION—REINSTATEMENT. 
GARTLAND ». MARSH. 


A settler is not entitled to claim credit under a homestead entry for residence during 
a period he held the land undera prior pre-emption claim, that was subsequently 
perfected and the tract in question eliminated therefrom. 

An incumbrancer whose right is acquired after the cancellation of the final'certifi- 
cate cannot, as a bona fide purchaser, invoke the confirmatory provisions of the 
act of March 3, 1891, as he is charged with record notice of the cancellation. 

An entry having been canceled on relinquishment, prior to the issuance of final cer- 
tificate. and the land entered by another, cannot be reinstated on the application 
of a transferee, who alleges that the relinquishment was in fraud of his rights, in 
the absence of evidence showing that the intervening entryman was a party to 
‘such fraud. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 15, 1898. 


This appeal is brought by Peter J. Gartland from the decision of 
your office of September 1, 1889, holding for cancellation homestead 
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entry made by said Gartland, April 28, 1888, for the W. 4 of the NE. + 
and the N.4 of the NW. 4 of Sec. 28, T. 139 N., R. 58 W., Fargo, Da- 
kota. 

From the record in this case, it appears that on July 5, 1878, Lucius 
D. Marsh made homestead entry of the W. 4 of the NE. + of said see- 
tion, and on July 12, 1879, he made additional homestead entry under 
the act of March 3, 1879 (20 Stat., 472), for the N..4 of the NW. i of the 
section, and made proof upon both entries November 20, 1880, and re- 
ceived final certificate for the same. In his final proof he claimed credit 
for residence on the land from, May 1874, alleging that he.had resided 
thereon since that date, under a pre-emption filing for the NE. 4 of the 
section. . 

Upon investigation of his homestead proof, it was found that his: 
claim to resideuce since 1874 was under a pre-emption filing for the NE. 
4 of said section, upon which he made cash entry, July 3, 1878, as to . 
the E. 4 of said NE. 4. On July 5, 1878, two days after making cash 
entry of the E. 3 of the NE. 4 embraced in his pre-emption filing, he 
made homestead entry of the W. 4 of said quarter section. j 

Your office, on March 14, 1881, held that he was not entitled to credit 
for residence upon the W.4 of the NE. +4 of said section, during the 
period that it was embraced in his pre-emption filing, and his final 
homestead certificate was therefore canceled, and he was required to 
show continued residence under his Homestead entry from the date of 
his original entry, July 5, 1878. 

On November 26, 1883, Marsh again submitted proof, which was. 
transmitted to the omimissioner by the local officers, without taking 
action thereon, and upon this proof your office directed. that final cer- 
tificate issue upon payment of final commissions. 

No action seems to have been taken by the local officers, as directed 
by said letter, and, on October 27, 1885, Assistant Commissioner Stock- 
slager, by letter of that date, called the attention of the register and 
receiver to the matter, and directed them to make a report thereon. 

In response to this letter, the local officers, on November 3, 1885, 
reported that Marsh was notified January 21, 1884, “that upon pay- 
ment of final commissions, final certificate would be issued” on both 
homestead entries, and that no response had been received from the 
entryman; whereupon Assistant Commissioner Stockslager withdrew 
permission to perfect entry upon the proof submitted, without addi- 
tional evidence as to residence and cultivation. 

April 2, 1886, the receiver reported that Marsh had been notified 
January 2d of the same year of the action of your office in the rejection 
as aforesaid of his proof, and, on April 12, 1886, the decision, by letter 
of that date, was “considered final, and the case closed.” 

No further action was taken in the premises until April 24, 1888. 
(two years subsequent), when both entries (original and additional} 
were relinquished by Marsh and canceled upon the records, and on the 
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same day Peter J. Gartland, appellant herein, made homestead entry 
No. 17,800, for the same. 

January 29, 1839, the register transmitted to your office the motion 
of Omar L. Rosenkrans (claiming to be the owner of the land by pur- 
cha32 feom Marsh) for the reinstatement of Marsh’s entry and the can- 
cellation of Gartland’s. 

In said motion (verified) Rosenkrans alleges that on February 10, 
1881 (three months after receipt of final certificate), Marsh made and 
delivered to Mary D. Fuller a first mortgage on said tract for $500.00; 
that on November 17, 1881 (about a year after receipt of final certifi- 
cate), Marsh made and delivered to him (Rosenkrans) a second mort- 
gage for $672.49; that on March 15, 1886, he purchased the Fniler 
mortgage, paying therefor $568.38, aud that on the 26th of April, of 
the same year, he procured from Marsh a quit claim deed for the tract. 
He also filed an abstract of title, showing these several transactions. 

He further shows in said motion, that on April 28, 1888 (two years 
subsequent to the quit claim deed aforesaid), Marsh relinquished his- 
said entry, and on the same day Gartland’ made entry thereof—all of 
which was in fraud of the rights-of Rosenkrans; that he never had 
notice of any defect in the claim of Marsh to the land until the filing 
of Marsh’s relinquishment and Gartland’s entry; that he knows noth- 
ing of the whereabouts of Marsh, he having left Dakota for Alaska the 
night after his relinquishment. 

From the foregoing statement of facts, it is apparent that it was error 
to cancel the entry of Gartland and to reinstate the entry of Marsh 
upon the motion of Rosenkrans, without evidence showing that Gart- 
land was a party to the alleged fraud upon Rosenkrans, and that the 
relinquishment of Marsh was the result of a confederation between 
‘Gartland and Marsh to defraud Rosenkrans. 

It appears that Marsh offered final proof prior to the expiration of 
the statutory period, claiming residence upon the W.4 of the NE. 4 of 
the section from 1874, while it was embraced in his pre-emption filing 
for the NE. 4. But it was found that on July 3d, two days before he 
made homestead entry, he made cash entry of the H. $ of the NE. 4 
and relinquished the remainder, and, hence, he could not claim er edit 
for residence upon said tract under his homestead entry for the same 
period that he claimed to reside on it under his pre-emption filing. 
(Samuel J. Haynes, 12 L. D., 645.) 

The Commissioner therefore properly canceled the final certificate, 
leaving the entry intact, with the right to submit proof after the ex- 
piration of the statutory period. 

The cancellation of the final certificate was made March 14, 1881, and 
it was not until September 1, 1890, that the entry of March was rein- 
stated and the entry of Gartland canceled. Therefore, when the mort. 
gage was executed to Rosenkrans by Marsh, and when he purchased the 
mortgage of Fuller, no final certificate was in existence, but the status 
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of the entry was merely that of an entry of record, upon which final 
proof had not been made, and before the entry had been reinstated an 
adverse claim had attached, to wit, the entry of Gartland, made April 
28, 1888, and at a time when the land was free from all claim of record. 
The entry was therefore not confirmed by the act of March 3, 1891, 
for the reason that no certificate had been issued, and Rosenkrans, 
having purchased the Fuller mortgage after the cancellation of the cer- 
tificate, and the second mortgage and deed to himself having been exe- 
cuted after that time, he could not be considered a bona fide purchaser 
or incumbrancer, as le was charged with record notice of the cancella- 
tion of the certificate. Nor could he defeat the claim of Gartland by 
showing that Marsh had complied with the law, so as to entitle him to 
final certificate upon the proof submitted in 1883, unless he shows that 
the relinquishment of entry by Marsh and the entry of the tract by 
Gartland were made with notice of the claim of Rosenkrans and in fraud 
of his rights. : 
While the rights of a bona fide purchaser or incumbrancer after cer- 
tification may be protected, notwithstanding a subsequent relinquish- 
ment by the entryman, yet, if an entry is relinquished prior to the 
issuance of final certificate and a bona fide entry of the land is subse- 
quently made by another, the claim of such incumbrancer will not be 
protected as against the rights of the subsequent bona fide entryman. 
In this case a hearing should be ordered to determine whether Gart- 
land was a party to the alleged fraud upon Rosenkrans, or whether his 
entry was bona fide and without knowledge of said alleged fraudulent 
conduct. If the former, the entry of Gartland will remain canceled 
- and Rosenkrans will be allowed to perfect the entry of Marsh upon 


the proof submitted, if such proof authorizes the issuance of final cer-  ° 


tificate, or to submit p roof showing that Marsh had complied with the 
law and was entitled to final certificate. If it be shown at the hearing 
that Gartland was not a party to the alleged fraud, but made his entry 
bona fide, it should be reinstated and the entry of Marsh canceled. 


IRA. M. Bonn. 


Motion for review of departmental decision of August 26, 1892, 15 L. 
D., 228, denied by Secretary Noble, February 15, 1893. 
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RAILROAD GRANT—SETTLEMENT RIGHT—COAL LAND. 
BROWNFIELD v. NORTHERN PACIFIC R. BR. Co. 


A temporary settlement on known coal land abandoned shortly thereafter with. 
out any substantial improvements, and under which no right or color of right is 
acquired under the settlement laws, does not operate to exclude the land from the . 
grant to this company. | 


Secretary Noble to the Commissioner of the General Land Office, Febru- 
ary 15, 1893. 


I have considered the case of Curtis D. Brownfield v. The Northern 
Pacific Railroad Company, involving lots 2 and 3 of Sec. 29, T. 23 N,, 
k. 6 E., Olympia land district, Washington. 

The land is within the limits of the withdrawal for the benefit of the 
Northern Pacific Railroad Company, main line, under the act of July 
2, 1864 (13 Stat., 365), which became effective August 13, 1870. It is 
also within the limits of the withdrawal made August 15, 1873, for the 
Cascade branch line; also of the withdrawal made July 11, 1879, for 
the amended branch line. The main line has been constructed to New 
Tacoma, about two townships south of the land in controversy. The 
branch line opposite the land was definitely located March 26, 1884. 
Upon the final location of the branch line of the road, the tract fell 

within its primary (granted) limits. 

The township plat was filed in the local office on August 5, 1873. 
Itis admitted by all parties that the land in controversy is coal-land. 
On June 21, 1881, Curtis D. Brownfield filed application to purchase 

the land described, as coal-land, under section 2347 of the Revised 

Statutes. 

The register, by letter of August 12, 1881, notified Mr. Brownfield 
that his application was rejected, “‘ because the land applied for is re- 
served for the benefit of the Northern Pacific Railroad Company.” 

From this rejection of his application Brownfield appealed to your 
office; and on November 17, 1883, you ordered a hearing to determine 
the status of the land at the date of withdrawal. The hearing was 
held on February 6, 1884. On April 2, 1884, the register and receiver 
decided, from the testimony taken, that— 

This land was vacant public land at the date of the withdrawal made in favor of 
said road, August 15, 1873, for the branch line, and that no valid claim could attach 


to it since that time; and that the application of Curtis D. Brownfield to purchase 
the same should be rejected. 


From this decision Brownfield appealed to your office; and on Octo- 
ber 31, 1884, you decided that— 


There was such a claim to the tracts, on August 13, 1870, August 15, 1873, and June 
11, 1879, as to except the same from the withdrawals of said dates; and therefore 
that said tracts were subject to entry upon July 13, 1891—the date Browateld made 
his application. 
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From this decision the company appeals to the Department, contend- 
ing that at the date or the withdrawals there was no such claim as 
served to except the land from the grant. 

The portion of the testimony bearing directly upon the question of 
the occupation of land at the dates named is in substance as follows: 

Witness Richard Richards testified that he had lived in Washington | 
(then a Territory) since 1869; then in 1869 he and one Ed. A. Boblet 
went up the Cedar River; that on their way home they saw a large 
piece of coal; witness continued : 

I said to Boblet, ‘There is something by the river that I want.” We went up the 
river and found more coal; and we located there . . . . « The land was unsur- 
veyed, but I had a claim on what I called the north side of the river 
Boblet took one on the south side . . . . . In regard to claiming and seine 


title to this land, our intention was to take it any way we could acquire it; [hardly 
knew how, but our intention was to get it just as the government would let us have 


it . . . . . ». The value of this land was the coal that was on it; we wouldn’t 
have selected it for anything else . . . . . Wegaveupthe claims from the first 
to about the 10th or 12th of September . . . . . I told Boblet I did not want 


to give up the claim; he wanted to give them up; I said, ‘‘I do not want to stay 
here without you; if you want to give them up, it is allright. In comiug down 
home we saw McAllister; . . . . . westopped and talked with him; we both 
said, ‘‘ McAllister, we give you our interest in the Cedar River coal mine” 

Then we went on down home. That was between the first and the tenth of Septem 


ber, 1870 . . . . . Boblet had a house commenced—a log house—thrtee or four 
rounds high, I would not be positive . . . . . Wehad slashed down consider- 
able. 


As Boblet was not a witness at the hearing—not being in that part 
of the country—the above was the most direct testimony obtainable 
as to his claim. | 

The remainder of the testimony taken at the hearing relates to the 
settlement and occupancy of the several subsequent claimants—which 
it will not be necessary to consider. | 

In the case of the Northern Pacific Railroad Company »v. Collins, de- 
cided by me ou May 7, 1892 (14 L. D., 484), to which the case at bar is 
similar in all essential respects, it was held that such a claim as that 
of Boblet’s herein set forth—a “mere temporary settlement and squat- 
ter’s claim on Known coal land, which he shortly afterwards abandoned 
without having made any substantial improvement, and to which no 
right or color of right attached under the law by virtue of said settle-’ 
ment”—did not constitute such a claim or right as excepted the tract 
from the grant to the railroad company. 

Your decision appealed from is therefore reversed. 

12771—VvoL 16——_10 
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PRACTICE—NOTICE—DEATH OF DEFENDANT. 
RUCKELSHAUSEN v. DOUGLAS. 


The death of a defendant suspends action in a case until his heirs, or personal repre- 
sentatives, are substituted as defendants, or brought into court by proper order 
and legal notice, or voluntarily appear. 

Iu such a case the proceedings should not be dismissed, but discontinued until after 
due notice to the heirs at law or successors in interest. 


Burst Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 15, 1898. 


On the18thof April, 1886, James 8S. Douglas made homestead entry 
forthe NW. 4 of Sec. 1, T.558., R. 9 E., Tucson land district, Arizona. He 
made final proof on the 8th of May, of the same year, showing that he 
had resided upon and cultivated the land from January, 1877, and that 
the value of his improvements was $1,500. Final certificate was issued 
on the 14th of May, 1886. 

On the 2d of November, 1887, John Ruckelshausen filed affidavit of 
contest against said entry, alleging that Douglas had sold, or agreed 
to sell, part of the land before making final proof. — 

Notice for a hearing, to be held on the 16th of April, 1888, was issued, 
and personally served upon Douglas on the 14th of March. On the 
Ath of April he died, leaving a widow and five children, three of whom 
were minors. William H. Sutherland was appointed administrator of 
his estate, on the 28th of April, 1888. 

On the 14th of February, 1889, a new notice of hearing was served 
upon Sutherland, the testimony to be taken before the clerk of the dis- 
trict court of Pinal county, Arizona, on the 26th of February, the hear- 
ing to be at the local office, on the 5th of March, 1889. Notice of this 
hearing was also published in a newspaper, but no affidavit was made 
that the widow and heirs of Douglas were not residents of the State or 
Territory where the land was situated. 

On the 26th of February, 1889, the contestant and his witnesses ap- 
peared before the officer appointed to take the testimony. The‘admin- 
istrator, accompanied by counsel, also appeared, and objected to the 
taking of testimony, on the ground that no personal service had been 
made upon the persons interested in the land in contest, although they 
were residents of the Territory in which the land was situated. Suth- 
erland’s affidavit to this effect was filed. Counsel for contestant ob- 
jected to the affidavit, and the officer appointed to take the testimony 
held that under his instruction the testimony should then be taken. 
There was no appearance on the part of Mrs. Douglas, or any of the 
heirs of the deceased entryman. 

The testimony being certified to the local officers, they dismissed the 
contest on the 10th of May, 1890, for want of jurisdiction, holding that 
the parties in interest had not been properly notified of the hearing: 
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An appeal was taken to your office, and on the 5th of February, 1892, 
you informed said local officers that: ‘In view of the failure to serve 
notice of the hearing, as required by the Rules of Practice, your de- 
cision, dismissing the contest for want of jurisdiction, is sustained.” 
A turther appeal brings the case to the Department. 

Among the several errors in your decision, specified in the notice of 
appeal, it is claimed that you erred “ In not holding that, personal serv- 
ice having been obtained on the entryman before his death, jurisdiction 
attached; and it became the duty of the heirs and legal representa- 
tives to enter their appearance if they desired to do So.” 

- This positionis not tenable. The death of a defendant suspends the 
action, until his heirs or personal representatives are substituted as 
defendants, or brought into court by proper order and legal notice, or 
voluntarily appear in the case. In this case, contest having been 
initiated prior to the death of Douglas, the cause of action survived 
him, but the jurisdiction obtained by service upon him, terminated with 
his life. e 

This question has been passed upon repeatedly by the Department. 
In many of the cases, the coutest was initiated after the death of the 
entryman. The rule in such cases was laid down in Driscoll v. Johnson 
(11 L. D., 604) as follows: “ Where the entryman dies prior to the serv- 
ice of notice, his heirs and successors in interest should be made parties 
to the action, and duly served with notice thereof.” This is repeated 
in York v. Wilkins (13 L. D., 371). 

In Allphin v. Wade (11 L. D., 306), it was held that “‘ where a claim- 
ant dies during the pendency of adverse proceedings in the local office, 
such proceedings should be discontinued, and the heirs at law and suc- 
cessors in interest of the deceased, duly notified of their right to appear 


and be heard in the premises. ” 
This is the course which should have been pursued in the case at bar. 


Instead of dismissing the contest, the local officers should have discon- 
tinued the proceedings, until the heirs at law and successors in interest 
of Douglas had been duly notified. 

The local officers not having pursued this course, it would have been 
good practice on your part to have remanded the case for new service 
of notice and new hearing. 

Under the decisions of the Department in the case of Dixon v. Bell 
(12 L. D., 510), and Hanscom v. Sines, et al.(15 L. D., 27), the case is so 
remanded, with directions that you order a further hearing, after proper 
service upon the proper parties. The decision appealed from is modi- 
fied accordingly. | 


JOHNSON v. CRAWFORD. 


Motion for review of departmental decision of September 21, 1892, 15 
L. D., 302, denied by Secretary Noble, February 15, 1893, 
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RIGHT OF WAY—CANAL—UNSURVEYED LAND. 


ARROWHEAD RESERVOIR Co, 


A map showing the location of a canal will not be approved under the act of March 
3, 1891, where the initial and terminal points are on unsurveyed land, and the 
projected line for the greater part traverses land in the same condition, and the 
portion thereof on surveyed land cannot be utilized independently of the re- 
mainder, 


Acting Secretary Chandler to the Commissioner of the General Land 
Office, January 31, 1893. 


J am in receipt of your letter of January 18, 1893, transmitting the 
articles of ‘incorporation of The Arrowhead Reservoir Company, a 
corporation organized under the laws of Kentucky, for the purpose of 
doing business in California, also proof of the organization of said com- 
pany, with a copy of the laws of Kentucky relating to corporations, 
together with a certificate of the Secretary of State of California, that 
it has complied with the law of California, relating to foreign corpora- 
tions doing business in that State, and that one, Adolph Wood, of San 
Bernardino county, of said State, has been selected as a person upon 
whom service of process may be made, With the papers is also filed a 
map, and field notes in duplicate, of a canal, located by it in T. 2 N., 
Rk. 3 W., Los Angeles land district, California. 

The map and field notes evidence care and skill in the survey and 
noting, and the map is in compliance with law and the regulations, in 
so far as it could be made, under the circumstances. The initial and 
terminal points are both in unsurveyed land, and neither is therefore 
referred to any established corner of a government survey, as required 
by the regulations of the department. The line of the canal starting, 
as by the map, in the portal of a tunnel, runs to station 90+57, where 
it enters surveyed land, north line of Sec. 10, T. 2, N., R. 3 W., and 
making two curves it leaves the section on the north line at station 
984-90, showing only 833 ft of the line in surveyed land; it then runs 
on unsurveyed land to station 149++45, where it enters the SW. 4 of sec- 
tion 4 of said township and range, running in a general southwest 
course it leaves’ the surveyed land 310 feet east of the quarter section 
corner between sections 5 and 8, at station 2164-90; thence it runs on 
unsurveyed land over one and a half miles and enters a tunnel. The 
engineer seems to have intended only to map these two parts of the 
canal that are on surveyed land. The length of the canal is not given, 
but the parts for which right of way is asked are 1.435 miles in length. 
It is apparent from the set that these parts are but a small portion of 
the entire canal. 

In the case of the Inyo Canal Company (15 L. D., 245), a similar 
condition confronted me. One of its canals was partly 011 unsurveyed 
land. The map of this was returned without my signature. In this I 
- followed the ruling in the case of the Santa Cruz Water Storage Com. 
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pany (13 L. D., 660), and the case of the Tintic Range Railway Com- 
pany (15 L. D., 88). Sections 18 to 21 inclusive, of the act of March 3, 
1891, are similar in their provisions to the act of March 3, 1875, (18 
Stat., 482), relating to the right of way to railroad companies. 

The law provides for the filing of maps within twelve months after 
the location of ten miles of the canal, “if upon surveyed lands, and if 
upon unsurveyed lands, within twelve months after the survey thereof 
by the United States”, etc. 

You say in your letter that, “A right of way over unsurveyed lands 
is not asked”, and you recommend the approval of the papers and 
maps, as they satisfy the requirements of your office. 

To approve this map would grant the right of way over two pieces of 
land, separated by unsurveyed land, and to reach either the canal must 
be constructed across government land. This they probably intend 
doing under sections 2339 and 2340, R. 8S. If so, these sections are as 
applicable to surveyed as unsurveyed lands, and approval of this map 
would be useless. 

If this map should be approved, as it stands, when the government 
surveys are made of these lands, no distances would appear on the 
map, from where the canal line would cross the section and half sec- 
tion lines to the adjacent corners, as required by the regulations of the 
Department and the map filed with the local officers would furnish little 
or no accurate information to the local officers or to auanee when the 
lands are opened to entry. 

This canal is an entirety, and the parts here presented cannot be 
utilized standing alone. In the Inyo Canal Company case it had two 
branches to its canal, one of which was on surveyed lauds and could 
be utilized independently of the other. The map as to this canal was 
approved, but the case at bar is a different case from that, and I do 
not see my way clear to approve the map. 

The papers, certificates of incorporation, etec., are in all respects in 
conformity to law and departmental regulations, they are approved, 
and may be placed on file. The map I return herewith without ap- 
proval. : 


$e 


TIMBER CULTURE ENTRY—FINAL PROOF—ADMINISTRATOR. 
JOHN A. SABIN. 


The administrator of the estate of a deceased timber culture entryman, may submit 
final proof for the benefit of the heirs, and the patent in. such case should issue 
in the name of the “heirs of the entryman.” 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 2, 1893. 


_ December 23, 1878, Mary Adams made timber-culture entry for the 
SW. ¢ of Sec. 2, T. 120 N., R. 48 W., Fargo, North Dakota. Some time 
after making her entry (exact date not shown), but prior to making 
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final proof, she died, intestate, leaving as her only heir a danghter, Anna 
D. Sabin, the wife of John A, Sabin. 

August 20, 1884, letters of administration in the estate of said de- 
cedent and entryman were issued to John A. Sabin, husband, as afore- 
said, of her daughter and heir. 

August 21, 1891, said John A. Sabin, as such administrator, submit- 
ted final proof on said entry under section 2 of the act of June 14, 1878 
(20 Stat., 113), which provides that in case of the death of the entr ‘'y- 
man, the heirs or legal representatives may make proof. 

The register favored the acceptance of the proof, but the receiver 
being of the opinion that proof must be made by the daughter, the mat- 
ter was referred to your office, and, by your letter of November 25, 1891, 
you concurred in the opinion of the receiver and rejected her final 
proof. 

The proof as subinitted shows a full compliance with the law, and I 
see no good reason for refusing to accept it. 

In your said opinion you hold that the administrator of a decedent’s 
estate is not a legal representative within the meaning of the statute 
(20 Stats., 113), and cite Bone v. Dickerson’s heirs (8 L. D. eae to sup- 
port vour position. 

I do not so construe that decision. That case holds that a devisee 
or ‘testamentary heir” is a legal representative and as such entitled 
to notice of contest (see top page 445), This is all that is decided in 
Bone v. Dickerson’s heirs. 

As I view it, Congress had some purpose in providing if the entry- 
man be dead “ his or her heirs or legal representatives ” should submit 
proof, showing a compliance with thelaw. Unless the terms * heirs or 
legal representatives,” are used tautologically, or are to be treated as 
synonymous or interchangeable terms, then the executor or administra- 
tor of the decedent’s estate, may be treated as “ legal representatives ” 
thereof for the purpose of submitting the necessary proof to entitle the 
heirs to acquire title. - What purpose could Congress have had in mind 
in treating the “ legal representatives” as heirs, when it provided that 
the “ heirs” or legal representatives might submit proof, or that either 
one or the other might do so? 

It is patent to my mind that Congress wished to preserve the dece- 
dent’s estate, if the law had been complied with, as an inheritance for 
his heirs, that they might reap the benefit of his toil, and expenditure 
upon the land, and left it for the heirs or legal representatives to sub- 
mit the necessary proof to show a compliance with the law. 

While there may be cases where the administrator should not be 
treated asthe “legal representative” of the estate, yet in this class of 
cases I think it is an equitable rule, good law and fair justice to hold, 
to prevent the lapsing of an estate, where the law has been fully com- 
plied with, that the term “legal representatives” should apply to anad- 
ministrator or executor, and that where competent proof is submitted by 
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either the beirs or the legal representatives, the law is satisfied. Such 
a construction does no violence to the law and is, as I view it,in the 
interest of natural justice, preventing prolonged delay and unnecessary 
expense. Nobody’s rights will be disturbed, nor the government de- 
frauded. 

Proof of compliance with the law has been shown, and patent, when 
issued, will be in the name of “ the heirs of Mary Adams,” the entry- 
man. 

Your decision is reversed. 


LS 


TIMBER CULTURE ENTRY—FINAL PROOF—DEVISEE. 
MoOoRE v. PHELPS. 
The devisee of a deceased timber culture entryman may submit final proof. 


Secretary Noble to the Commissioner of the General Land Office, Febru- 
ary 3, 1893. 


I have considered the appeal of M. J. Moore from your decision of 
_ January 25, 1892, allowing Rosetta C. Phelps, the devisee named in the 
will of Albert E. Moore, deceased, to make final proof upon the timber- 
culture entry of said Albert E. Moore, for the NE. 4 of Sec. 14, T. 124 
N., R. 60 W., Aberdeen, South Dakota. 

Ta this case proof was made by Rosetta C. Phelps, as devisee of the 
deceased entryman, to whom final certificate was issued. Subsequently, 
the local officers transmitted an agreement between the devisee and M. 
J. Moore, the executor of the estate of Albert E. Moore, in which it was 
Stipulated that the proof made by said devisee shall be considered as 
though made by the executor for the benefit of the heirs of the de- 
ceased. 

It appearing that Rosetta C. Phelps was named in the will of said 
Albert E. Moore, as sole devisee of all of his rights pertaining to said 
timber-culture entry, you held that final proof might be made by said 
devisee, and that patent should issue thereon, if no objection is found 
against the entry upon final examination. 

Under the timber-culture act of June 14, 1878, (20 Stat., 113), the 
final proof may be made by the heirs or legal representatives. 

I do not think it material whether the final proof is made by the 
beneficiaries under the law, or by the executor or administrator for 
their benefit. Ex parte John A. Sabin, 16 L. D., 149. 

Your decision is affirmed. 
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PRACTICE—NOTICE—ATTORNEY—HEARING. 
JOHNSON ET AL. %. MCKEURLEY. 


Notice of the time and place fixed for a hearing to one of the contestant’s attorneys . 
is due notice to the contestant; and notice of the same character of the dismissal 
of the contest is also sufficient notice of such action to said party. 

A hearing under contest proceedings against a final entry can only be ordered by 
direction of the Commissioner of the General Land Office. , 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 16, 1893. 


On the 30th of April, 1889, John H. McKeurley made homestead 
entry for the NW. 4 of Sec. 22, T. 12 N., R. 2 W., Guthrie land district, 
Oklahoma, which entry was contested by Lyman Johnson on the 29th 
of May, 1889. In his contest affidavit he alleged that the entryman 
was in the Oklahoma country during the period prohibited by the 
President’s proclamation. 

At the time of filing his affidavit of contest, Johnson filed notice 
that Bevans and Rowe were authorized to appear as his attorneys, and 
represent all his interests in the action. Said attorneys also filed no- 
tice of their appearance for Johnson in the case. 

Before a hearing was appointed, the Oklahoma land district was es- 
tablished, and the lands in question being embraced therein, the papers 
were transferred to that office. The local officers at said office set the 
10th of March, 1891, as the date for a hearing in the case, and notified 
Bevans and Earl (a law firm which had succeeded that of Bevans and 
Rowe) of the time and place of such hearing. ‘The notice was received 
by Mr. Bevans, who was the senior member of both said firms. He 
made a copy thereof, and mailed both to Johnson, instructing him to 
have the copy served upon McKeurley. 

On the 10th of March, 1891, the day set for the hearing, there was 
no appearance made by or for Johnson, and the local officers dismissed 
his contest. Notice of this action was sent by registered letter to 
Bevans and Earl, at Guthrie, but returned unclaimed. 

After the dismissal of Johuson’s contest against his entry, McKeur- 
ley gave notice, by publication, of his intention to make final proof in 
support of his claim, before the register and receiver, at Oklahoma, on 
the 28th of April, 1891. Such proof was duly made, and upon it was 
endorsed, by the local officers, the following: “Suspended ten days to 
await action of contestant to file corroboration of contest.” Under date 
of May 8, 1891, a further endorsement is made thereon as follows: 
«¢ Corroboration not filed; proof approved, and certificate No. 186issued.” 

The final proof showed that McKeurley had upon the tract a house, 
sixteen by eighteen feet, a well, eighty acres fenced and had cultivated 
and raised crops on thirty-five acres during the seasons of 1889 and 
1890. The value of his improvements was placed at $400, 
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On the 27th of May, 1891, Jasper Sipes filed affidavit of contest 
against the entry of McKeurley, charging in substance the same mat- 
ters alleged by Johnson. Two days later, Johnson applied to have his 
contest against said entry reinstated, and on the 19th of June, 1891, 
Sipes filed protest against granting Johnson’s application. 

On the 18th of June, 1891, G. W. Overstreet filed his affidavit, alleg- 
ing that he was the transferee and owner of said land, and asked to be 
Inade a party defendant. 

The local officers transmitted all the papers in the case to your office, 
on the 20th of June, 1891, for your examination and orders. In their 
letter of transmittal they say: 

It is due to this office that we explain that Bevans and Rowe were practicing at- 
torneys at Guthrie. They dissolved, and Bevans and Earl succeeded the firm, 
Bevans attended to all the business for both the old and new firm at this office, and 
acting under the impression that service on either of the members of the old firm . 
was good, we directed the notices to Bevans and Earl, and Bevans received same 
through the firm. It seems that he was unable to deliver the same to Johnson, who 
had changed his postoffice address without notice to said attorney. 


On the 8th of January, 1892, you rendered a decision in the case, in 
which you reinstated the contest of Johnson, held that the contest of 
Sipes was subject thereto, and denied him the right of appeal from your 
decision. You suspended the final proof of McKeurley, and remanded 
the case for a hearing on Johuson’s allegations, after valid notice to all 
parties in interest, of the time and place thereof, including the trats- 
feree, who was allowed todefend the entry involved in the same manner 
as if he were the entryman. 

You suspeuded action on those orders for twenty days, to enable 
Sipes to apply for a writ of certiorari. He made such application, 
which was granted on the 13th of May, 1892. In pursuance of the di- 
rection therein contained, you transmitted to the Department the record 
in the case, on the 2d of June, 1892. Subsequent to that date, to wit, 
on the 2d of Deceinber, 1892, you forwarded to the Department a motion 
made by William E. Earl, attorney for Lyman Johnson, for the dis- 
missal of the application of Jasper Sipes for a writ of certiorari in the 
case. As said motion was not filed in the local office until the 26th of 
September, 1892, four months and a half after the application for cerci- 
orari had been granted by the Department, it is difficult to understand 
what object the attorney had in view in filing the same. 

When the application for certiorari was before the Department, it 
was opposed by Dudley and Michener, attorneys for Isaac G. Denny, 
who then claimed to be transferee and owner of the tract, and among 
the papers filed by them, were certified copies of four deeds. The first 
was executed by John H. McKeurley and wife, and dated June 9, 1891. 
The second was dated June 22, the third June 24, and the fourth, which 
conveyed the land to Denny, bears date July 29, 1891. He asks that 
the application of Sipes be denied, the contest of Johnson be dismissed, 
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and that patent be issued to him as holder of the final receipt, and 
owner of the tract in dispute. 

Of the fact that the contest of Johnson was properly initiated, there 
is no question, nor is there any question that upon the day his affidavit 
of contest was filed, he also filed authority for Bevans and Rowe to 
appear as his attorneys and represent all his interests in the action. 
This was on the 29th of May, 1889, and on that day said attorneys 
entered their appearance for Johnson, “in compliance with ahove 
authority.” 

On the 12th of May, 1891, he filed his appointment of Howe and St. 
John as his attorneys in the case, “hereby annulling and revoking all 
former warrants of attorney filed by me.” On the same day Howe and 
St. John entered their appearance as his attorneys, and filed a motion 
to set aside his default, and for the reinstatement of his contest. No- 
tice of this motion was accepted by the attorneys for the entryman on 
said 29th of May. 

On the 11th of June, 1891, he authorized W. E. Earl to appear for 
him in the case, and revoked all other authorities given. This was 
filed on the 13th of June, and on that day Earl filed a motion similar 
to that already filed by Howe and St. John. On the same day the 
attorneys for the entryman accepted service of such motion. 

I find no other appointments of attorneys signed by Johnson, but in 
the record is an affidavit made by 8. B. Bevans, who was the head of 
the firm of Bevans and Rowe, and also that of Bevans and Earl, who 
states that during the month of December, 1889, or early in January, 
1890, Johnson called upon him at the office of Bevans and Earl, in the © 
city of Guthrie. He then introduced the gentlemer, and explained to 
Earl that Johnson was a client of his, and to Johnsow that Earl was 
his present partner. The nature of the business was explained, and 
the new firm retained in place of the old. The details of this inter- 
view are given in the affidavit of Bevans, and denied in affidavits made 
by Earl and Johnson. The firm of Bevans and Earl was formed on the 
15th of October, 1889, and dissolved on or about the 5th of July, 1890. 

The local officers, having knowledge of the fact that the firm of Bev- 
ans and Rowe had been succeeded by the firm of Bevans and Earl, and 
that Mr. Bevans attended to all the business of both said firms before 
their office, directed the notice of the hearing in the case of Johnson’s 
contest against McKeurley’s entry, to the last named firm. Was this 
a notice to Johnson? 

Upon this question the Rules of Practice of the General Land Office 
and the Department of the Interior, provide as follows: 

Rule 104.—In all cases, contested or ex-parte, where the parties in interest are rep- 
resented by attorneys, such attorneys will be recognized as fully controlling the 
cases of their respective clients. 

Rule 105.—AIl notices will be served upon the attorneys of record. 

Rule 106.—Notice to one attorney in a case shall constitute notice to all counsel 
appearing for the party represented by him, and notice to the attorney will be 
deemed notice to the party in interest. | 
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From the 29th of May, 1889, until the 29th of May, 1891, Mr. Bevans 
was one of the attorneys authorized to appear for Johnson in the case, 
and represent all his interests therein. Notice of the hearing, although 
directed by the local officers to Bevans and Earl, was received by Bev- 
ans, and by him sent to Johnson, at the post office where he believed 
his chent would receive it. It seems, however, that. Johnson changed 
his residence more frequently than he did his attorneys, and the notice 
failed to reach him. Not hearing from Johnson, Bevans inquired of 
the entryman if he had been served with notice of the hearing, and be- 
ing answered in the negative, he informed him as to the day set there- 
for, and the entryman, accompanied by counsel, was present at the 
time and place. . 

In the case of Clark v. Shuif et al. (7 L. D., 252), it was held that. 
‘notice to plaintiff’s attorney of the day fixed for hearing, is legal 
notice to the plaintiff; and his failure to appear, either in person or by 
counsel, on the day so fixed, justifies a dismissal of the contest.” The 
case of George Premo (9 L. D., 70), was that of a successful contestant, 
and it was therein held that notice of the preference right of entry given 
to his attorney, was notice to him, and that he must exercise the right 
within the time allowed therefor, or loseit. The case of Thomas C. Cook 
(10 L. D., 324), was similar to that of Premo, and it was therein held 
that “notice of the cancellation of an entry given to the attorney of 
the successful contestant is notice to the contestant, and he is bound 
thereby.” See also Moody v. Kirkland (11 L. D., 394); Nichols v. Gillette 
(12 L. D., 388); and Holloway’s Heirs v. Lewis (13 L. D., 265). The 
last named case distinctly holds that notice to one of the attorneys 
for a party is notice to such party. 

Under the Rules of Practice quoted, and the decisions cited, I think 
it must be held that notice of the hearing on Johnson’s contest, and of 
the dismissal of said contest, were duly served upon Johnson’s attorney, 
and that Johnson was bound thereby. It follows, therefore, that his 
contest was properly dismissed by the local officers, and improperly 
reinstated by you, in your decision of January 8, 1892. 

This leaves for consideration the rights of Sipes, the would-be con- 
testant, as against Denny, the transferee. 

When McKeurley gave notice of his intention to submit final proof 
in support of his claim to the land in question, it concluded with this 
statement: | 

Any person who desires to protest against the allowance of such proof, or who 
knows of any substantial reason, under the law and the regulations of the Interior 
Department, why such proof should not be allowed, will be given an opportunity at. 
the above mentioned time and place to cross-examine the witnesses of said claimant, 
and to offer evidence in rebuttal of that submitted by claimant. 

That notice was signed by the register, and was published for six: ~ 
successive weeks in the Oklahoma City Times, and posted in the land 
office as required. In his protest against the reinstatement of the con- 
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test of Johnson, Sipes urges that Johnson’s application should not be 
granted, because he failed to appear in response to that notice. In 
his argument he says: 


This notice is intended to subserve some purpose; what is it, if not to warn the 
world of the action of the entryman, and estop those who fail to take advantage of 
their opportunity. 

While Sipes is anxious that the doctrine of estoppel should be ap- 
plied to Johnson, he desires to escape the workings of that rule. Me- 
Keurley’s notice was aS much a warning to Sipes, as to Johnson and 
“the world,” yet he allowed him to make final proof without protest, 
and to pay his money and secure final certificate without a suggestion 
of wrong. After final certificate, McKeurley had a right to sell the 
land, but of course the purchaser took no greater interest therein than 
the entryman possessed. The act of March 3, 1891 (26 Stat., 1095) af: 
forded protection to all purchasers or incumbrancers after final certifi- 
cate, in all cases where the purchase or incumbrance was made prior to 
the Ist of March, 1888. That act, however, affords no relief to Denny, 
and, under the rulings of the Department, he must defend the entry of 
McKeurley until patent is secured. 

The case being one in which final certificate has issued, it comes under 
Rule 5 of the Rules of Practice, which is as follows: 

Rule 5.—In case of an entry or location on which final certificate has been issued, 


the hearing will be ordered only by direction of the Commissioner of the General 
Land Office. 


In the case of Ravezza v. Binum (10 L. D., 694), where the local offi- 
cers had ordered a hearing after final certificate, it was held that no 
rights could be secured under proceedings based on such an order. 

My disposition of the case renders it necessary for you to pass upon 
the application of Sipes to contest the entry of McKeurley, under the 
Rule of Practice quoted, and the record will be returned to your office 
for that purpose. 

Your decision of January 8, 1892, is set aside, and the final proof of 
McKeurley will be allowed to remain intact, subject to the contest of 
Sipes, should you order a hearing upon his application. 


tea 


HOMESTEAD CONTEST—CONFIRMATION OF ENTRY. 
WALLACE 0. SWENSON. 


The execution of a mortgage on the land, and a contract to sell the standing timber 
__ thereon, prior to final proof, do not defeat confirmation under section 7, act of 
March 8, 1891, of an entry made in good faith. 
Failure on the part of the entryman to comply with the law, and knowledge of this 
fact by his immediate transferee, will not defeat confirmation of the entry for 
the protection of subsequent bona fide purchasers. 
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A homestead entry is confirmed under the body of said section, though the entryman 
did not, at the date of the entry, occupy the status of a citizen, but the facts 
with reference thereto were made known to the local office on submission of 
final proof. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 16, 1893. 


On November 12, 1885, Swen Swenson made homestead entry (final 
certificate No. 118) at Bayfield, Wisconsin, for the E. $ of the NH. 4 
and the E. 4 of the SE. 4, Sec, 14, T. 48 N., B. 12 W. 

It appears from the record that on March 9, 1883, said Swenson filed 
his soldier’s declaratory statement (No. 63) for said land. He served 
as a private in Co. K, 2nd regiment of cavalry, Minnesota volunteers, 
from December 23, 1863, to May 4, 1866, in the military service of the 
United States, when he was honorably discharged. 

On March 16, 1885, as there was no adverse claimant, he was allowed 
to file his application (No. 756) to enter said land under the act of June 
8, 1872, (17 Stat., 333), re-enacted as Sec. 2304 of the Revised Statutes. 
His final proof was taken on November 10, 1885, before the clerk of the 
circuit court at Superior, Douglass county, Wisconsin, when he made | 
atfiidavit that he commenced his actual residence on said land about 
July 12, 1883, and had resided there continuously thereafter; that he had 
built a good log house sixteen by twenty feet, a stable twenty by twenty 
feet, dug a well twenty-five feet deep, cleared six acres of land, and had 
raised crops in 1883, 1884 and 1885; and valued his improvements at 
$400. ‘That he was born on board of a ship en route from Sweden to 
the United States, and within one hundred miles of the American shore, 
in the year 1850, that he does now, and always has considered himself 
a native born citizen of the United States.” He also made affidavit 
that he gave a mortgage on the land on April 28,1885, to Luther Men- 
denhall, of Duluth, Minnesota, to get money with which to support 
himself. His final proof was approved and final certificate and receipt 
issued, as already stated. , 

By letter of May 16, 1888, and of June 12, 1890, you directed the local 
officers to notify the claimant that he had failed to show sufficient resi- 
dence, and that he would be required to take out final naturalization 
papers. On June 20, 1890, the local officers mailed a notice to Swenson, 
to his last known post-office address, by registered letter, but the same 
was not received by him. 

On December 18, 1890, James 8. Wallace filed an affidavit of contest 
against said entry, charging that atits date said— 

Swenson was not a citizen of the United States, nor had he declared his intention 
to become a citizen; that said party is notnow a citizen, nor has he declared his in- 
tention to become a citizen; that he has wholly failed to comply with the require- 
ments of the homestead law as to residence upon and cultivation of said tract of 


land; that he has wholly disposed of his rights in and tosaid tract aforesaid Novem 
ber 4, 1887. : 
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The affidavit was rejected by the local officers for the reason that the 
land was already held for cancellation by you. 

On January 15, 1891, the said Wallace appealed from said action, 
and on April 29, 1891, filed an amendatory affidavit of contest, alleg- 
ing, in addition to the allegations of said first affidavit, that said land 
was valuable for its pine timber and-— 

That April 28, 1885, the said Swen Swenson mortgaged said tract of land to Luther 
Mendenhall, of Duluth, Minnesota, that said mortgage was duly recorded in the 
records of Douglass county, Wisconsin, May 1, 1885; that upon the 25th day of 
September, 1885, nearly two months before said claimafit made his final proof No. 
118 forsaid claim, he, nnder the name of Samuel Tillman, mortgaged said tract again 
to Nils Owen for the sum of $500, which mortgage was recorded; . . . . that 
he on the 11th day of November, 1885, entered into a contract with said Nils Owen, 
whereby he sold to the said Owen the *tandiug timber then on said claim, which 
contract was recorded, and that this affiant has good reason to believe that said 
Owen was well acquainted with the facts that Swenson and Tillman were one and 
the same person, and that Swenson had never resided upon said land. 


By letter of November 9, 1891, you decided that— 


Proceedings were not instituted by the government or by Wallace until after the 
expiration of more than two years from the issuance of the receiver’s final receipt, 
and therefore theentry should be confirmed under the proviso to the 7th section of 
the act of March 3, 1891. Moreover, the land was transferred prior to March 1, 
1888, for a valuable consideration. No fraud has been found against the pur- 
chaser and the transferees appear to be bona fide, and it would seem that for this 
reason, also, the entry would have to pass to patent, and I so hold. 


An appeal now brings the case before me. 

It does not appear that said Swenson has had notice of any of the 
contest proceedings against him, or whether he is in the country, or is 
alive or dead. | 

It is contended by the appellant that there was error in your deci- 
sion in holding that said entry is confirmed by the seventh section of 
the act of March 3, 1891, (26 Stat., 1095) for reasons, substantially, as 
follows: 

1, That the entryman was an alien at the time of his entry. 

2. That he had not complied with the law as to residence upon said 
land. 

3. That the transferees derive title, through intermediate convey- 
ances, from said Owen, who was acquainted with all the facts, and they 
must be held cognizant of all the defects in the title. 

The papers show that the two mortgages made by the entryman prior 
to his entry were afterwards paid and satisfied upon the records. 
They do not necessarily show bad faith on the part of the entryman. 
Murdock v. Ferguson (13 L. D., 198). The mortgage to Mendenhall 
was mentioned by Swenson in his final proof and thus brought to the 
attention of the local officers, who must have held that it was made in 
good faith. The existence of these mortgages and of said contract is 
not such an illegality as prevents the confirmation of the entry. 
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The transferees who claim that said entry is confirmed derive title 
from a warranty deed of said Swenson to said Owen of sald tract made 
November 4, 1887, and recorded November 9, 1887, about two years 
after the issuance of final certificate and receipt to Swenson. It fur- 
ther appears that said Owen and his wife transferred said land on No- 
vember 9, 1887, to Dennis Foley, by deed recorded November 10, 1887. 

Although it is charged by the affiant in his second affidavit of con- 
test that “he has good reason to believe” that said Owen was ac- 
quainted with all the facts in the case, he makes no such charge 
against Foley, his transferee. As the sale to Foley was made prior to 
March 1, 1888, it must be presumed to have been made in good faith, 
in the absence of any charge to the contrary. Instructions (12 L. D., 
450, 452). United States v. Gilbert (14 L. D., 651). If there was fail- 
ure on the part of the entryman to comply with the law, and if this 
was known to his immediate transferee, Owen, this fact would not de- 
feat confirmation of the entry for the protection of subsequent trans- 
ferees in good faith. Peterson v. Cameron (13 L. D., 581). 

It appears that said Foley transferred the land i George Wetherby 
by deed executed January 31, 1888, and recorded March 28, 1888. 
“The delivery of the deed is presumed to have been made on the day 
of its date.” United States v. Le Baron (19 How., 73, 75). Wetherby, 
therefore, must be presumed to have been the sole owner of the land 
on March 1, 1888. 

Wetherby transferred three-fourths of said tract to Edwin W. Bangs 
by deed executed November 5, 1890, who appears to have been the 
owner thereof at the date of the passage of the act of March 3, 1891, 
and still the owner. The other one fourth was transferred by several 
intermediate conveyances, and appears to be now owned by John §. 
Harquell. - 

No charge is made against the good faith of any of these transfers 
except against the first one to Owen, and the entry therefore must be 
confirmed for the protection of the present owners, if susceptible of 
confirmation. Jesse W. Finch e¢ al. (14 L. D., 573); Shepherd v. Ek- 
dahl (13 L. D., 537). 

The charge that Swenson had not complied with the law as to resi- 
dence on said land and cultivation thereof, if true, would be no bar to 
the confirmation of said entry. Axford v. Shanks (12 L. D., 250); on 
review (13 L. D., 292). In the latter case it is said: ‘Neither ille- 
gality nor contests prevented the confirmation of the entries specific- 
ally described. They were absolutely confirmed in the furtherance of 
& specific purpose by Congress, viz.: the relief of a certain class of pur- 
chasers.” See also Harnish v. Wallace (13 L. D., 108). Such illegality 
in an entry is insufficient to bar confirmation. 

The main charge is that Swenson was an alien at the date of his 
entry. Assuming that he was an alien, as charged, his certificate that 
he was honorably discharged from the military service of the United 
States, as already stated, shows that he could have been admitted a 
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citizen of the United States “upon his petition, without any previous 
declaration of his intention to become such,” (Sec. 2166, Rev. Stat.) and 
upon such petition he would only have been required to prove one year’s 
previous residence within the United States. His honorably discharge, 
therefore, supplied the omission of “any previous declaration of his in- 
tention to become” a citizen, and was equivalent thereto. He had a 
right to enter said land, therefore, under section 2289 of the Revised 
Statutes, as if he had ‘ filed his declaration” to become a citizen. At. 
the time of his final entry, however, he was required to be a citizen. 


(Sec. 2291) | : 
The above facts bring this case within the ruling made in the case of 


George De Shane et al. (12 L. D., 637) where the entry was held con- 
firmed, although illegal, for the reason that the entryman was not a 
citizen, the land having been purchased in good faith prior to March 1, 
1888, and there having been no adverse claim at the date of the entry 

The entryman in the present case did not attempt to conceal the fact 
of his birth en route to this country when he made his final proof. If 
the local officers had notified him that he must acquire full citizenship 
before completing his entry, he would doubtless have complied with 
the law; but they accepted his final proof without apparent objection, 
perhaps considering, as he swears he did, that he was a citizen. He 
practiced no fraud upon the local officers as to his citizenship, making 
affidavit that he “always has considered himself a native born citizen 
of the United States.” The rule is “that the leaning, in questions of 
citizeuship, should always be in favor of the claimant of it.” Boyd v. 
Thayer (143 U.8., 125, 169). 

The question of the entryman’s citizenship was brought to the atten- 
tion of the local officers. They passed upon the question and allowed 
the entry. They may have erred in so doing. He certainly acquired 
the inchoate status of a citizen. The entry thus allowed was not a. 
nullity, even if the entryman was not a full citizen. Hastings, &c., 
Railroad Co. v. Whitney (132 U.8., 357, 363). 

I am of the opinion that the charges made by the contestant in his. 
two affidavits of contest are not sufficient to prevent the confirmation 
of this entry. 

Your judgment is affirmed. 


OKLAHOMA LANDS—MILITARY BOUNTY LAND WARRANT. 
GEORGE E. GAGE. 


Under section 21, act of May 2, 1890, the right to locate military bounty land war- 
rants can not be exercised on lands in Oklahoma, Commutation under said sec- 
; tion can only be made by the payment of $1.25 per acre in cash. 
First Assistant Seeretary Chandler to the Commissioner of the General 
Land Office, February 17, 1893. 


I have considered the appeal of George E. Gage from your judgment 
of April 2, 1892, holding for cancellation his certification of location of 
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two military bounty land warrants on the 8. 4 of the SW. 4 and Lots 3 
and 4 of Sec. 33, T. 16 N., of R. 7 W., Kingfisher, Oklahoma Territory. 
Your judgment holds that section 21 of the act of May 2, 1890 (26 
Stat., 81), does not afford the right to locate military bounty land war- 
rants on lands in Oklahoma Territory, but that commutation can only 
be made under that section by the payment of $1.25 per acre in cash. 
You are correct in thus holding, for the land having been purchased 
from the Indians, it was the policy of Congress as expressed in the 
eighteenth section of said act to reimburse the government for the said 


outlay. 
Your judgment is affirmed. 


ge 
PRE-EMPTION SETTLEMENT—UNSURVEYED LAND—FINAL PROOF. | 


HARBIN v7, SKELLEY, 


The adininistrator of a deceased pre-emptor may file declaratory statement and subs 
mit final proof for the benefit of the heirs where the settler dies prior to the 
survey of the land. 

The case of Buxton v. Traver, 130 U. §., 232, cited and distinguished. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 18, 1893. 


Wilburn 8. Harbin has appealed from your decision of March 10, 
1892, dismissing his protest against the pre-emption entry of Lawrence 
Skelley, adininistrator of the estate of William Skelley, deceased, for 
the 8S. 4 of the SE. 4 of Sec. 9, and the SW. 4 of the SW. 4 and Lot 5 
of Sec. 10, T. 68., BR. 92 W., Glenwood Springs land-district, Colorado. 

This case was submitted upon an agreed statement of facts, the ma- 
terial parts of which are as follows: 


1. That the said William Skelley, in his lifetime and on or about the 15th day of 
May, 1882, settled under the pre-emption laws of the United States upon a certain 
tract of land which, by conforming under the rule when the survey of Twp.65., 
R. 92 W,, was made, would embrace the land in question. 

2. That said settlement as made was valid and in good faith under said laws, and 
that at the time thereof and ever since up to the time of his death he was a qualified 
pre-emptor. 

3. That said decedent remained in possession of the land he settled upon as afore- 
said in good faith from the time of his settlement up to the time of his death. 

4, That he expended in time and money in improving the said lands the sum of 
$800 to $1,000, in building a house, an irrigation ditch, fencing, clearing, and culti- 
vating the said lands, but the contestant does not admit that at this time the said 
building and fences and other improvements are of that value. 

5. That the said William Skelley departed this life at or near Canon Creek, in 
said Garfield county, on or about the 27th day of December, A. D. 1886, leaving no 
last will or testament. 

6. That decedent left him surviving Thomas Skelley, a minor son, his sole and 


only heir at law. 
4 * * # * * + 
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11. That the final proofs as made are substantially true, except as to the time of 
ago death, which was on December 27, 1886, as above stated. 
. That at no time since the death of dece:lent has said heir resided upon or im- 
proved said lands or any part thereof, nor has the said administrator nor other per- 
son except this contestant. 


On April 6, 1888, four days after the filing of the township plat in 
the local office, Lawrence Skelley, who had taken out letters of admin- 
istration, filed pre-emption declaratory statement fur the tract in favor 
of the minor heir of the settler, and made final proof upon the same, 
January 23, 1891, when William 8S. Harbin, who had filed declaratory 
stutement for the same tract December 8, 1890, alleging settlement No- 
vember 24, preceding, appeared and protested against the allowance 
of said proof. ‘The Hea of the local officers rejecting the proof was 
reversed by you, and the controlling question presented by the appeal 
of Harbin from your decision is, whether a pre-emption claim can be 
perfected in favor of the heirs of a qualified pre-emptor who settled 
upon unsurveyed land and died prior to survey. 
~ Oceupaney and improvement of the public land with a view to pre- 
emption, whether upon surveyed or unsurveyed land, confers no vested 
right, but only a preference over others, which is protected agaiust all, 
save the United States. Until the land has been sold and final cer- 
tificate issued, the title to the land remains unaffected, and it is sub- 
ject tu the same disposition and control of the government as before 
occupancy. 

A settler upon surveyed lands, even after the filing of a declaratory 
statement, has no vested right in the land, but only aright to purchase 
it as against all others, except the United States, who has not an equal 
or superior right when the land is offered for sale, and this inchoate 
right to purchase as against the claims of others is acquired equally as 
well by a settler upon unsurveyed lands, the only difference being that 
the filing of his claim must be postpoued until the survey of the land. 

It must also be remembered that the pre-emption right of purchase 
iS based upon settlement and improvement, and that the filing of a de- 
claratory statement is not a condition precedent to the right of pre- 
emption, but only a protection against subsequent settlers. A failure 
to file such statement will not defeat the right of purchase, because it 
may be filed at any time before purchase. Johnson v. Towsley, 13 
Wall., 72. 

Kesnine in view these well established principles, let us see what 
rights were conferred by the acts authorizing settlement with a view 
to pre-emption upon unsurveyed lands. 

The act of 1843 extended the pre-emption privileges to unoffered 
lands, and further provided that: 


Where a party entitled to claim the benefits of the pre-emption laws dies before 
consnmmating his claim, by filing in due time all the papers essential to the estab- 
lishment of the same, it shall be competent for the executor or administrator of the 
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estate of such party, or oue of his heirs, to file the necessary papers to complete the 
same; but the entry in such cases shall be made in favor of the heirs of the deceased 
pre-emptor, and a patent thereon shall cause the title to iuure to such heirs, as if 
their names had been specially mentioned. 


At that date a pre-emption claim could only be initiated by settle- 
ment on surveyed lands. This constituted the pre-emption claim re- 
ferred to in the act of 1843 (Sec, 2269 Revised Statutes). Subsequently, 
the act of March 3, 1863 (10 Stat., 244), extended the provisions of the 
pre-emption law of September 4, 1841, to all lands in the State of 
California, “ whether surveyed or unsurveyed,” but provided that no 
settlement shonid be authorized npon unsurveyed lands, unless made 
within one year from the passage of the act. . 

Settlement upon unsurveyed land witha view to pre-emption was au- 
thorized in the territories of New Mexico, Kansas, and Nebraska, by 
the act of July 22, 1854 (10 Stat., 308), and this privilege was extended 
to Minnesota by the act of August 4, 1854 (10 Stat., 576), The act of 
May 30, 1562 (12 Stat., 409), extended the privilege to California, and 
provided for the time within which declarator) statements should be 
filed, where settlement was made on unsurveyed lands. 

The act of June 2, 1862 (12 Stat., 413), extended the pre-emption priv- 
lege to “all the lands belonging to the United States to which the 
Indian title has been or shall be extinguished,” and provided that 
“sueh land shall be subject to the operation of the pre-emption act of 
September 4, 1841.” It then provided: | 

That when unsurveyed lands are claimed by pre-emption, notice of the specific 
tracts claimed shall be filed within six months after the survey has been made in 
the field; and on failure to file such notice, or to pay for the tract claimed within 
twelve months from the filing of such notice, the parties claiming such lands shall 
forfeit all right thereto, provided said notices may be filed with the surveyor general, 


apd to be noted by him on the township plats, until other arrangments have been 
made by law for that purpose. (12 Stat., £13.) 


This provision, as incorporated in the Revised Statutes (Sec. 2266) 
followed the act of May 30, 1862, supra, which is as follows: 

In regard to settlements which are authorized upon unsurveyed lands, the pre- 
emption claimant shall bein all cases required to file his declaratory statement 
within three months from the date of the receipt at the district land office of the 
approved plat of the township embracing such pre-emption settlement. 

It will be seen from the feregoing that it was the intention of Con- 
gress to confer upon the settler on unsurveyed Jand the same inchoate 
right to complete and perfect his pre-emption claim as was given to 
settlers upou surveyed lands. In neither case was there a vested right, 
nor did the settlement in any manner affect the right of the government 
to control and dispose of the land as it might choose, but in both cases 
there was an inchoate right initiated by settlement, which, if followed 
up by residence and improvement and by the filing of a declaratory 
statement, would entitle him to the preference right as against all the 
world, save the United States, to purchase said land, if it should be 
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offered for sale. It is true, the government makes no contract with 
the settler upon unsurveyed lands that it will sell the land, nor does it 
make such a contract with the settler upon surveyed lands. In both 
cases the initial act of settlement must be followed by compliance with 
the pre-emption law up to the time of the actual purchase. The only 
difference, in case of a settler upon unsurveyed lands, is that he must 
await the pleasure of the government to make survey betore he can 
make his purchase. The right to initiate a pre-emption claim upon the 
public lands in advance of the surveys was authorized because of the 
delay of the government in making the surveys, and the evident pur- 
pose was to confer upon such settlers all the rights that were conferred 
upon settlers on surveyed lands, if they were willing to await the action 
of the government in making the survey. 

This is also made manifest by the act of March 3, 1873, providing 
for the adjustment of pre-emption claims, where settlement was made 
by two settlers upon a tract of land which, by survey, was shown to 
be upon the same legal subdivision, and by the several acts recogniz- 
ing the right of settlers upon school sections prior to survey. 

The same purpose is shown in the act of May 14, 1880, allowing the 
initiating of a homestead right by settlement upon the public lands in 
advance of the surveys, which provides: | 

That any settler who has settled, or who shall hereafter settic, on any of the pub- 
lic lands of the United States, whether surveyed or unsurveyed, with the intention 
of claiming the same under the homestead laws, shall be allowed the same time to 
tile his homestead application and perfect his original entry in the United States 
Land Office as is now allowed to settlers under the pre-emption laws to put their 


claims on record, aud his right shall relate back to the date of settlement, the same 
as if he settled under the pre-emption laws. 


So in all other acts the rights of a settler upon unsurveyed lands 
are as fully recognized and protected as those of settlers upon sur- 
veyed lands. 

Seeing, then, that a settler upon unsurveyed lands with a view to 
pre-emption is by virtue of such settlement ‘entitled to claim the ben- 
fit of the pre-emption law,” if he follows such settlement by all the 
necessary acts up to the date of purchase, is it not apparent that the 
provisions of the act of 1843 (Sec. 2269 R. 8.) must be construed in 
pari materia with all other acts extending the pre-emption laws over 
the public lands of the United States, whether surveyed or unsurveyed ? 

If so construed, the administrator of a deceased settler upon unsur- 
veyed lands who dies prior to survey would be entitled to file all the 
necessary papers, and do and perform all necessary acts essential to 
establishing and perfecting such pre-emption claim in favor of the heir ~ 
of such settler. 

It is urged that the decision of the supreme court, in the case of 
Buxton v. Traver (130 U.8., 232), holds that there is no right in the 
administrator of a settler npon unsurveyed lands to perfect the title in 
favor of the heirs, which is decisive of the question presented by this 
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appeal. While it is true that expressions are used in the opinion indi- 
cating that no right was initiated by settlement upon unsurveyed lands 
which could be perfected by the administrator in favor of the heirs 
when the settler died before survey, yet from a careful examination of 
the case it will be seen that the only question involved in the case was, 
whether the settlement of Traver created such an estate in the land as 
would descend to his heirs, and thus prevent Mrs. Traver from making 
entry of the land in her own right, free from any trust or charge. The 
question of priority of right that might have arisen between a pre- 
emptor and administrator of the estate, if he had offered within due 
time to complete the entry in favor of the heirs before the land office, 
was not involved. 

This was a suit brought by the children of Oscar Traver, praying 
that Hattie L. Traver, his widow, may be charged and decreed to hold 
as trustee for plaintiff an undivided interest in a certain tract of land. 
It appears from the record in the case that Traver settled upon a tract 
of unsurveyed land in California in 1870, and continued to occupy it 
with his family and to eultivate and improve it up to 1877, when he 
died intestate, leaving surviving him his widow, Hattie L. Traver, the 
defendant, and two minor daughters, plaintiffs in the suit. It appears 
that the approved plat of the township was not filed in the local office 
until July 1, 1878, and that Hattie L. Traver filed in her own name a 
pre-emption declaratory statement for the tract, July 16, 1878, upon 
which she made final proof and received patent for the land in her own 
right. No attempt was made to complete the entry in favor of the 
heirs. At the date when Mrs. Traver filed her declaratory statement, 
the land was subject to entry, and she was a qualified pre-emptor. No 
administrator had been appointed for the estate, and she was under no 
legal obligation to take out letters of administration, nor did she take 
upon herself any trust that would impose upon her the duty of enter- 
' ing the land for the benefit of the heirs of Traver. There was no rea- 
son why she could not enter the land in her own right as any other 
qualified pre-emptor, and by her filing she acquired the pre-emptive 
right to purchase the land, and the title thus acquired was free from 
any trust or charge. This was the sole question decided by the court, 
whatever reason may have been given for the decision. 

It was well known to Congress that the tide of emigration was far in 
advance of the public surveys, and that the demands of the settlers 
could only be satisfied by extending the pre-emption laws to all public 
lands of the United States, whether surveyed or unsurveyed. When 
we consider that the purpose of Congress in thus extending the law to 
unsurveyed lands, and inviting settlement upon them in advance of the 
public surveys, was to build up the country and establish homes, and 
that iu response to this invitation many thousands of pioneers have 
settled upon such lands years in advance of the surveys, and devoted 
the best portion of their lives in making comfortable homes for their 


, 
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fainilies, and that many are now living upon such lands awaiting the 
public surveys to enable them to perfect their titles, it would seein to be 
a harsh and unreasonable construction of the law to hold that, in the 
event of the death of such settler before survey, his children would 
have no right to file the necessary papers within the prescribed period 
to perfect their title to said land, but that they should be deprived of 
the fruits of his and their labors and privations, and turned homeless 
from the land their fathers had been invited to settle upon and had im- 
proved, and a stranger allowed to appropriate their improvenients. 

I can not believe that the court intended to hold that the admiuis- 
trator could not complete the pre-emptive claim of a settler upon un- 
surveyed lands who died prior to survey, if he performed all the neces- 
Sary acts within due time after the survey, but that its mind was 
simply directed to the question of the validity of the title of Traver, 
which she took free from any charge or trust in favor of the heirs, they 
having taken no steps to perfect their title in the manner and within 
the time prescribed by law after the survey of the land. 

Your decision dismissing the protest of Harbin and returning for 
allowance the final proof of the administrator of Skellgy, is affirmed. 


DESERT LAND ENTRY—SUSPENDED ENTRY—-ASSIGNMENT., 
SHARP v. HARVEY.* 


The period of time covered by the departmental order of January 12, 1877, suspend- 
ing Visalia desert land entries should be exclnded from the time accorded by the 
statute for reclamation and submission of tinal proof, 


Prior to April 15, 1880, the assignment of a desert Jand entry was recognized under 
departmental regulations, and the right of an assignee under an assignment 
made prior to said date, cannot be defeated by a subsequent relinquishment of 
the entry executed by the entryman. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, May 28, 1892. 


On the 11th of June, 1877, Thomas H. Harvey made desert land entry 
for the NE. 4, and the W. 4 of Sec. 18, T. 178., R. 24 B., M.D. M., 
Visalia land district, California, which entry, together with numerous 
others of a similar character, was suspended by the Secretary of the 
Interior on the 12th of September, of that year. 

On the 2d of February, 1885, Anna Sharp filed affidavit of contest 
against said entry, allegin eg “that the said land is not desert land, but 
is susceptible of raising a cereal crop annually without irrigation.” 

A hearing was set for the 11th of March, 1885, notice of which was 
served by publication, although the record makes no such showing as 
is required by Rule 11, of the Rules of Practice, to authorize such serv- 





* Not reported in Vol. 14. 
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ice. There is no affidavit or “other evidence” showing that Harvey 
was not a resident of the county, or that any effort whatever had been 
made to get personal service upon him. 

At the date fixed for the hearing, Miss Sharp asked to amend her 
attidavit of contest by adding failure on the part of the entryman to 
comply with the law under which his entry was made. An attorney 
by the name of W.8. Powell objected to the allowance of the amend- 
ment, and the local officers refused to allow it, and made this entry in 
the record: 

The register anil receiver refuse to allow a contest to be initiated in order to show 


that the land in contest has not been reclaimed under the desert land law, but are 
willing to hear and consider the evidence under the original affidavit. 


The counsel for the contestant excepted to such rnling of the register 
and receiver, and the hearing was then continued to the 23d of April, 
1885, by consent of all parties. 

During the progress of the trial, on the 23d of April, Mr. W. 8. Powell 
objected to a question asked by the connsel for the contestant, where- 
upon the last named counsel protested against the local officers consid- 
ering the objection “on the ground that W. 8S. Powell has no authority 
as counsel for claimant to nake any objection as such in this contest.” . 
In support of his protest, he produced and offered in evidence an affi- 
davit of John Buhler, sworn to that day before the register, in which 
he stated that he was well acquainted with the land in contest, and 
with Harvey, the entryman, and “that on the 18th day of April, 1885, 
he had a conversation concerning said entry with said Harvey, in which 
Harvey stated in positive terms that he had not anthorized W. 8. 
Powell, or any other person, to represent him any way concerning his 
desert entry, aid whatever said Powell did in regard to said entry 
was, and is, without his (Harvey’s) consent, sanction or authority.” 

The register directed the witness to answer the question, and the 
trial proceeded. When the cross-examination of the witness was 
reached, the counsel for the contestant protested against the first ques- 
tion asked by Powell being answered, ou the ground that Harvey had 
10 stauding in the contest, having failed to appear in person, or by 
counsel duly authorized, and on the further ground that he had no 
interest in the land, for the reason that only two days after lis entry,’ 
he had bargained, sold and conveyed said lands to one, Peter Van 
Valer, and in support of said protest, he then offered in evidence a 
duly certified copy of a deed, which was received and marked exhibit 
¢é B,” ? 

At this point, the record contains this statement: “Persons repre- 
senting the defence, are allowed to make their defense.” 

At the conclusion of the contestant’s evidence, she consented that 
the further hearing be postponed wntil the 4th of May, 1885. On that 
day her attorney offered in evidence an affidavit of Thomas H. Harvey, 
subscribed and sworn to by him on the 23th of April, in which he 


168 DECISIONS RELATING TO THE PUBLIC LANDS. 


stated that neither W. 8. Powell, nor Peter Van Valer, or any other 
person had been authorized, either directly or indirectly, to appear for 
him, or in his behalf in said matter. Also an affidavit by said Harvey, 
executed the same day, in which he made oath that he had never as- 
signed his certificate for his desert land entry made on the 11th of 
June, 1877, to any person at any time, “but I do not know where the 
same now is.” Said attorney also presented an instrument duly signed 
and acknowledged by said Harvey, executed on the said 28th day of 
April, 1885, in which, after describing himself and his entry for the 
land in question, he said: 

Do hereby abandon and relinquish all my right, title and interest in, and to, said 
land, under or by virtue of said entry No. 316; and Ido hereby direct J. D. Hyde, 
register of the United States land office, to a said entry and declare the same 
forfeited.” . 

These several instruments were received in evidence and marked as 
exhibits in the case, and the contestant then objected to the taking of 
any further evidence in the contest. 

Powell then stated that he appeared directly as the attorney for 
Peter Van Valer, who, as the contestant had shown, was the only party 
in interest, and “indirectly” as the attorney for Harvey, at the instance 
and request of Van Valer, aud he moved to strike out all the ex-parie 
evidence offered in the case, and also moved to dismiss the case, for the 
reason that no personal service of notice of contest was made upon said 
Harvey, although the ezx-parte affidavits showed that he was a resident 
of the county in which the lands were situated, upon whom personal 
service could have been made. 

Counsel for the contestant objected to the local officers entertaining 
any motion made in the case by W. 8. Powell, for the reasons that he 
was not authorized to appear for Harvey, ane had abandoned and re- 
linquished his entr y; that Van Valer had no standing in the case, hav- 
ing no valid claim to the land whatever claim he had being fraudulent, 
having been procured two days after the entry; that Harvey had. ap- 
peared in the case by making the affidavits referred to; that Harvey 
had sworn, and the records of the land office showed, that Harvey had 
never assigned his certificate of entry to Van Valer, or to any other 
person. 

The register and receiver ruled that, 

It appearing that Peter Van Valer had some interest in the land in contest, by 
reason of a conveyance to him by the desert land man, Thomas H. Harvey, he (Van 


Valer) will be allowed to controvert the allegations of the complaint, to wit, that 
said land is not desert land. 


To thi$ ruling the contestant excepted, and gave notice that she 
would appeal from said ruling to your office. Testimony on the part of 
Van Valer was then submitted, and on the 16th of May, 1885, the 
register and receiver united in @ decision, dismissing the contest of 
Sharp. Her appeal from that decision is dated June 13, 1885. It was 
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received and filed in the local office on the 18th of that month, and for- 
warded to your office on the 24th. On the 14th of February, 1891, the 
local officers made inquiry of your office as to the status of the case, 
stating that the last entry on their records showed that the papers in 
the case had been transmitted to your office on the 24th of June, 1885. 
You answered their inquiry on the 13th of March, 1891, and on the 
25th of that month, rendered a decision in the case, affirming that of 
the local officers. An appeal from your decision brings the case to the 
Department. | | 

The eutry in question was suspended from the 12th of September, 
1877, to the 12th of January, 1891, and in United States », Haggin 
(12 L. D., 34), it was said, 

The time between the date when said order of suspension became effective, and 
the date of the notice of its revocation, will be excluded from the time within 
which the entryman is required to make proof of his compliance with the require- 
ments of the law. 

Under this ruling, only three inouths of the entryman’s three years, 
within which he must reclaim the land and make proof and payment, 
had expired at the time of the hearing, and the local officers, if they 
had jurisdicticn to make any order in the ease, were justified in refus- 
ing to allow the amendments sought to be made by the contestant to 
her affidavit of contest. 

Your circular of instructions to registers and receivers, of March 12, 
1877, (4 C. L. O., 22‘, under the desert land act of March 3, 1877, (19 
Stat., 377), recognized the right of assignment of a desert land entry, 
and that the assignee might make the proof required of the entryman, 
and become entitled to a patent in hisown name. These instructions 
were not revoked until April 15, 1880, when the Departinent, in the 

ease of 8. W. Downey, (7 C. L. O., 26), ruled that desert land entries 
were not assignable. 

Long prior to the 15th of April, 1880, Van Valer became the assignee, 
in effect, of the entry of Harvey. Atter the 13th of June, 1877, the 
date of the deed from Harvey to Van Valer, the former ceased to have 
any interest in the entry, or the land covered thereby, and his pre- 
tended relinquishment. executed on the 28th of April, 1885, could | 
neither deprive Van Valer of his rights in the land. nor confer any 
rights therein upon Shaw. 

Prior to the contest and hearing, there was nothing in the record of 
the local office, or your office, Showing that any party except Harvey 
had any interest in the entry, or the land. At the hearing, it was 
made to appear that Harvey was a resident of the county wherein the 
the land was situated, while it also appeared that the only service of 
notice of such hearing was by publication. -The question of jurisdic- 
tion, however, was not raised in the case until the last day of the hear- 
ing, and came too late to be effective, as a “general appearance” by a 
party to a proceeding, in which the court has jurisdiction of the sub- 
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ject matter, will justify a determination of the questions involved, upon 
their merits. 

So far as the charge contained in the contest affidavit of Sharp was 
concerned, ‘that the said land is not desert land, but is susceptible of 
raising a cereal crop annually without irrigation,” it mattered not to 
her whether Harvey or Van Valer was the real party in interest on the 
other side. She was allowed to present all the proof she desired upon 
that proposition, and the local officers, and your office found against 
her. By the evidence produced by her, it was shown that Van Valer 
had an interest in the land, and I think the local officers were then 
justified in allowing him to present his proof. 

I have examined all the evidence submitted, and my conelusion is, 
that Sharp did not establish, by a preponderance thereof, the truth of 
her charge. The decision appealed from is therefore affirined. 


DESERT LAN D—PRICE—-INITIAL PAYMENT—REPAYMENT. 
GEORGE W. CRANE. 


The price of desert land entered since the amendatory act of March 3, 1891, is one 
dollar and twenty-five cents per acre, without regard to its situation with 
relation to railroad limits, and when the initial payment has been inade, under 
such an entry, on a double minimum hasis, credit for the excess may he allowed 
on final proof and payment. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 20, 1893. 


I have considered the appeal of George W. Crane from your decision 
of June 30, 1892, rejecting his application for repayment of excess of 
purchase money, twenty-five cents per acre, on desert-land entry for 
W. 4 of Sec. 26, T. 13 N., R. 24 E., North Yakima land district, Wash- 
ington. 

It appears that said entry was made September 22,1891, and falls 
within the granted limits of the branch line of the Northern Pacifie 
Railroad. Under date of January 13, 1892, (14 L. D., 74) this Depart- 
ment decided that withont regard to location of the land in relation 
to railroad limits, only $1.25 per acre was required to acquire title to 
lands uuder the desert land Jaws, as amended by the act of March 3, 
1891 (26 Stat., 1095), therefore in all desert land entries initiated 
since the passage of said act of 1891, the price of such lands is $1.25 
per acre and consequently the initial payment is only twenty-five | 
cents per acre. 

In the case at bar the entryman made an initial payment of fifty cents 
per acre, but as the entry was made subsequent to the passage of the 
act of 1891, only half of that amount was required and the entryman 
now seeks the repayment of the excess of twenty-five cents per acre. 

Under date of February 2, 1892, it appears that the following circular 
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letter of instractions was issued by your office and sent to the local 
officers in each land district for their information and guidance: 


Registers and Receivers 
United States Land Offices, 
Gentlemen: . 

Under date of Jannary 13, 1892, the Hon. Secretary of the Interior, in considering 
the question of the price of desert lands under the act of March 3, 1891, sums up as 
follows: ‘After a careful consideration of this matter, I have conciuded that the 
amount of money to be paidin acquiring title to desert lands under said act of March 
3, 1877, as amentled by the act of March 3, 1891, is one dollar and twenty-five cents 
per acre without regard to the situation of the land in relation to the limits of rail- 
road grants.’ 

In all desert land entries initiated since the passage of the act of March 3, 1891, 
the price of lands included therein is one dollar and twenty-five cents per acre, with- 
out regard to railroad limits, and consequently will necessitate an initial payment 
of twenty-five cents per acre only. Where parties have initiated a claim since that 
date and have made an initial payment of fifty cents per acre, you are authorized to 
accept a balance of seventy-five cents per acre upon their submitting final proof. 
See Adler case (9 L. D., 429). 

Entries initiated prior to March 3, 1891, will be governed by the regulations then 
in force, aud if within railroad limits must be paid for at the rate of two dollars and 
fifty cents per acre. 3 

Respectfnlly, 
W. M. STONE, 
Assistant Commissioner. 


' The case at bar clearly falls within the rule laid down in the above 

circular and therefore when final proof and payment is made by the © 

appellant, credit for the excess paid may be allowed. 
Your decision is accordingly affirmed. 


CONFLICTING ENTRIES—AMENDWMENT. 
FRANK 8S. GARRED. 


In the absence of any adverse claim an entry may be so amended as to avoid con- 
flict with the subsequent entry of another, thongh the entry as amended will 
embrace land not originally applied for, where the parties have acted in good faith 
and were misled by error in the local office. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 21, 1893. 


I have considered the case of the United States v. Frank S. Garred 
involving the 8. 4 of NE. 4, Sec. 23, T. 25 N., R.27 E., Waterville land 
district, Washington. 

It appears that on November 19, 1887, William ©. Campbell made 
entry of the above tract m connection with the N. 4 of SE. 4 of said 
section, under the timber culture laws; that on April 4, 1891, said 
Garred also made entry of the first described tract in connection with 
the N. 4 of NE. 4 of said section under the homestead law; that on 
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October 16, 1891, you suspended said bomestead entry for conflict with 
the timber culture entry to the extent of the eighty acres first described 
and so advised the local officers, whereupon they reported that the 
records of that office showed the timber entry to be for the SE. 4 of 
said section and as the homestead was for the NE. } no conflict ap- 
peared. 

Under date of November 9, 1891, it appears that you held the home. 
stead entry of Garred for cancellation to the extent of the eighty acres 
in conflict, with the usual right of appeal or in the event of there being 
an error or mistake made by Campbell in describing the land he in- 
tended to enter, an application to amend would be considered. 

Campbell filed affidavit asking to be allowed to amend his entry and 
under date of April 16, 1892, you rejected the application on the ground 
that it was not shown that any mistake had been made in describing 
the land in the original application, whereupon Garred appealed. 

It is shown that Garred settled upon the land in conflict, built a good 
house and barn thereon, broken and fenced forty acres of the land ata 
cost of over $500, It is also established that Campbell has all his im- 
provements upon the SE. 4 of said section and asks that the amend- 
ment be allowed in order that that Garred may secure his home and 
improvements. 

It also appears that on or about June 1, 1890, the register of the 
local office called upon Campbell to send to the district land office his 
duplicate receipt, alleging that the tracts therein described as S. 4 of 
NE. 4 and N. 4 of SE. 4 did not agree with the description of his en- 
try as shown by the records of the local office which gave the entry as 
the SE. 4 of section 23, of said township. The local officers changed 
the description in said duplicate receipt to agree with their records and 
returned the same to Campbell who accepted the change made, sup- 
posing that his original papers agreed with the records of the local 
office. He has broken, cultivated and planted teu acres of trees as re- 
quired by law on said SH. 4 designated by the local officers; Since 
said change was made the NE. 4 of said section was entered as a 
homestead, and the homesteader has made valuable improvements on 
the 8S. 4 of NE. + without any knowledge that the land was covered by 
the timber-culture entry. Furthermore, the timber-culture entryman 
made no protest against said homestead from the fact that he supposed 
since the change that his entry was confined to the SE. 4 and therefore 
there was no conflict. 

In the case of Mathias Florey (4 L. D., 112), it was held that where 
through error the entry was recorded for land not included in the ap- 
lication and that the land applied for on account of such error was 
covered by subsequent filings, that the entry should be allowed to 
stand as recorded. 

The case at bar is in nearly every respect a parallel case. It is true 
that if the amendment is made Campbell will not get part of the land 
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described in his original application, yet, in order to avoid conflict with 
the homesteader who has valuable improvements and his home upon 
the land, he is willing and desirous to amend his entry to embrace the 
adjoining tract of vacant land. As the matter appears to be one solely 
between the entryman and the government, no one will be injured by 
the amendment and both the parties in interest relieved of the conflict 
caused through no fault of either entryman, I think the amendment 
may be very properly allowed. 

In view of the foregoing and the fact that Garred and Campbell have 
both evidently acted in good faith and were misled by reason of the 
error on the part of the local officers, your decision is reversed, the 
amendment allowed, and the homestead entry, so far as this conflict is 
concerned, will remain intact. 


TIMBER LAND ENTRY—ADVERSE CLAIM. 
SHATTUCK v. ROSEMYRE, 


A timber land applicant who submits final proof and pays the purchase price, but 
subsequently acquiesces in a ruling of the local office that holds his right subject 
to that of another, and thereupon withdraws the money paid, does notretain any 
right to the land that can be enforced as against the intervening adverse entry 
of another. 


Secretary Noble to the Commissioner of the General Land Office, February 
| 21, 1893. 


On the 27th of October, 1892, you transmitted, on the part of Clin- 
ton K. Shattuck, a motion for review of the decision rendered by the 
Department on the 6th of August, 1892, in the case of said Shattuck 
against James V. Rosemyre. (Unreported.) 

The land involved in the controversy is the SE. 4 of the NW. 4 of 
Sec. 7, T. 9 N., BR. 19 W.,S. B. M., Los Angeles land district, California. 

On the 16th of December, 1885, Rosemyre filed an application in the 
local office to purchase the SW. 4 of the NE. 4, and the SE. 4 of the 
NW. 4 of said section, under the act of June 3, 1878, (20 Stat., 89). 
Notice, signed by the register, was thereupon given by publication and 
posting, that, “‘ all persons holding any adverse claim thereto are re- 
quired to present the same at this office within sixty days from the first 
publication of this notice.” 

Prior to the application of Rosemyre to purchase the land described 
by him, one, Ramon Feliz had filed pre-emption declaratory statement 
for the whole of the NE. 4 of said section, which included one of the 
forty-acre subdivisions applied for by Rosemyre. 

On the 1st of March, 1886, no adverse claims to the land included in 
Rosemyre’s application having been filed in the local office, he fur- 
nished to the register of the land office satisfactory evidence of the 
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facts required to be established by him by section three of said act, 
and tendered payment as therein required. 
Instead of issuing to him the certificate and receipt provided for by 
said act, the local officers made the following endorsement on his 
proof: ‘Testimony held, pending expiration of D. 8. on tract applied 
for.” 
On the 28th of August, 1886, he addressed a letter to the register of 
the land office at Los Angeles, in which he said: 
_ As you decline to accept my timber claim on Sec. 7, T. 9 N., R. 19 W., vou will 

please to return me the money I forwarded through Mr. A. C. Maude, as payment 
for same. Should Ramon Feliz not be found, and his pre-emption lapse by time, I 
claim the first right to the lands under my timber application. You will please for- 
ward the money by express to Bakersfield, care of A.C. Maude, and oblige. 

This letter is signed by Rosemyre, and upon it is written: “ Check 
for $210 returned to Rosemyre, care of A. C. Maude, September 3, 
1886. B.” 

Upon the proof filed by Rosemyre, underneath the statement that it 
was held, pending expiration of D. 8. on tract applied for, is written 
in pencil: “‘Money returned September 3, 1886.” 

The next proceeding connected with the land in section seven, as dis- 
closed by the record in the case, is the homestead entry of Shattuck, 
made on the 13th of February, 1888, for the S. 4of the NW. 4, and the 
N. $ of the SW. + of said section, which included one of the forty-acre 
subdivisions which Rosemyre had applied to purchase. 

On the 30th of April, 1888, the receiver acknowledged the receipt of 
$200 from Rosemyre, in full, for the eighty acres which he had applied 
to purchase in 1885, and the register issued to him a certificate, stating 
that he had ‘this day purchased” said land. 

On the 25th of August, 1888, Shattuck initiated a contest against the 
cash entry of Rosemyre, so far as the same related to the forty-acre 
tract embraced in his homestead entry, alleging that Rosemyre had not 
complied with the act of June 3, 1878, that the land being more valn- 
able for agricultural purposes than for its timber, was not subject to 
entry under said law, and that his rights under his homestead entry 
were superior to those of Rosemyre. 

A hearing followed, resulting in a decision by the local officers in 
favor of Shattuck. Upon appeal. that decision was reversed by you 
on the 29th of June, 1891, and your decision was formally affirmed by 
the Department on the 6th of August, 1892. The motion before me 
asks for a review of said departmental decision, and a reversal of your 
decision of June 29,1891. Eight alleged incorrect statements of fact 
and twelve erroneous conclusions of law in your decision are specified 
in the motion papers. 

The act of Congress, approved June 3, 1878, provided for the sale at 
the rate of $2.50 per acre of unoffered timber lands unfit for cultivation, 
in the States of California, Oregon, Nevada, and Washington Territory. 
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The third section of said act required that the register should post in 
his office a notice of the claimant’s application for a period of sixty days, 
and furnish to the applicaut a copy of the same for publication in a 
newspaper, for a like period of time; and that, after the expiration of 
sixty days, the claimant should furnish to the register satisfactory 
proof of compliance with the requirements of said act, make the neces- 
sary payments, and enter the land. 

In a eirewlar issued by your office, addressed to district land officers 
in the States and Territory to which the law applied, under date of May 
1, 1880, (7 ©. L. O., 52), yon called their attention to the fact that many 
persons had taken the preliminary steps towards securing land under 
said law, up to the point of making proof and payment, but had failed 
in the last essential particular. In effect, they had withdrawn the land 

from market upon the records, by making the application. sworn state- 
ment, and publication, and then dennded the land of its timber, render- 
ing it valueless. You informed the local officers that proof and pay- 
ment should be made within a reasonable time after the expiration of 
sixty days from the date of first publication of notice of application, 

sand instructed them to notify each claimant under said act, that he is 
required to make the necessary proof and payment within ninety aie 
from date of his original applieation. 

In a letter of instructions issued by you on the 19th of August, 1884, 
addressed to the register and receiver at Humboldt, California, (3 L. 
D., 84), you called particular attention to the circular of May 1, 1880, 
and informed said officers that they would in future be governed strictly 
by the instructions contained in said cireular, which required proof and 
payment to be made “after the expiration of the sixty days of publica- 
tion and within ninety days from date of original application.” 

In the general cireular issued by your office on the Ist of March, 1884, 
on page 33, 1t was distinetly stated that the proof to be presented by 
applicants might be “taken before the register and receiver, or any 
officer in the district in which the land hes, authorized to administer 
oaths and using au official seal.” 

The next circular issued on the subject, was under date of May 21, 
1887 (6 L. D., 114), wherein local officers were instructed to insist upon 
the proof and payment being made after sixty, and within ninety days 
from date of original application and publication, and stated that the 
published notice must state the time and place when, and name the 
officer before whom, the party intends to offer proof, which proof must 
be made before the register or receiver. 

These instructions remained in force until September 5, 1889, when 
the ninety days regulation was dispensed with, and the registers in- 
structed to fix the date for making proof and payment in the notices 
furnished by them, at a reasonable time after due publication, (9 L. D., 
384), 

Neither the law, nor any instructions issued in pursuance of its pro- 
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visions, prior to those of May 21, 1887, required the notice to be pub- 
lished to state the time and place when proof would be offered, or the 
officer before whom it would be made. Rosemyre was only required to 
comply with the provisions of the law, and with the regulations in force 
at the time his application and proof were made. 

In his letter to the register of August 28, 1886, in which he demanded 
a return of the money paid by him, Rosemyre gave notice that should 
Feliz not be found, and his pre-emption lapse by time, he claimed the 
first right to the land under his timber application. There being no 
statutory provisions for any such notice, no rights were secured by 
such statement. 

So far as appears by the record, the receipt and final certificate issued 
by the register and receiver to Rosemyre on the 30th of April, 1888, 
were issued without any new notice, or any showing made by him at 
that time. The Department held in the case of Sven P. Janssen (12 L. 
D., 561), that where payment was not made at the time fixed for the 
completion of the entry, the applicant might be permitted on new notice, 
and in the absence of adverse claims, to complete the purchase. This 
is not such a case, as it seems that payment was tendered at the time: 
the proof was made, but the Janssen case seems to lay down the rule 
that certificate cannot be issued at a time subsequent to that of making 
proof, without new notice, and in the event of adverse claims. 

I have given the law under which Rosemyre’s application was made, 
the regulations of the General Land Office issued in pursuance of said 
law, and the facts disclosed by the record of the case, caretul consider- 
ation. . 

My conclusion is, that Rosemyre complied with the provisions of the 
law, and with the regulations of the Land Office then in force, in mak- 
ing his application, proof, and payment. That by yielding to the ruling 
of the local officers in withholding receipt and certificate, without ap- 
peal, and in demanding and securing the return of the purchase price 
of the land, he abandoned all claim to any land included in his applica- 
tion, notwithstanding his notice in his letter to the register. That the 
land for which Shattuck made homestead entry, was subject to such 
entry at the time the same was made, and that no portion of the land 
covered thereby can be taken from him without notice, and an oppor- 
tunity to defend his entry. That the receipt and certificate issued by 
the local officers to Rosemyre on the 30th of April, 1888, was unauthor- 
ized, and conferred upon him no rights in the land in controversy, su- 
perior to the adverse claims of Shattuck. 

It follows, therefore, that the final certificate issued to Rosemyre 
must be canceled, and the entry of Shattuck allowed to remain intact. 
Departmental decision of August 6, 1892, is modified accordingly, and 
your decision of June 29, 1891, so far as it conflicts with the conclusions 
herein expressed, is reversed. 
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HOMESTEAD ENTRY—GUARDIAN—APPEAL. 


SARAH J. CAMPBELL. 


The validity of a guardian’s appointment, and the acts of the guardian thereunder, 
are not matters that can be assailed collaterally in proceedings before the De- 
partment. 


The right tv be heard on appeal from adverse action taken on a homestead entry 
can only be exercised by, or on behalf, of the actual suecessor in interest in case 
of the entryman’s death. 


Secretary Noble to the Commissioner of the General Land Office, Febru- 

ary 21, 1893. 

This is an application by Hugh Lambert asking that the papers re- 
lating to cash entry No. 465 for land in the Durango, Colorado, land 
district, be certified to this Department for consideration. 

It appears that Sarah J. Campbell filed her pre-emption declaratory 
statement October 4, 1880; that February 9, 1881, William H. Lam- 
bert made his homestead entry; that said filing and entry being in 
conflict, Campbell and Wm. H. Lambert entered into an agreement 
whereby each agreed to relinquish one “forty”; that Campbell com- 
plied with this agreement and on July 5, 1890, made cash entry for her 
claim so diminished; that Wm. H. Lambert failing to relinquish, as he 
had agreed to, his homestead entry conflicted with Campbell’s cash 
entry to the extent of the land herein question. This land is described 
by the plat of December 22, 1891, as lot 5, Sec. 4, and lot 7, Sec. 3, T. 
30 N., R. 9 W., Durango, Colorado. 

By decision dated March 26, 1892, you canceled Lambert’s homestead 
entry to the extent of the tracts described. Appeal from this decision 
was taken by Hugh Lambert claiming as father and sole heir of Wm. 
H. Lambert, deceased. By decision dated September 9, 1892, you de- 
nied said appeal. Thereupon the said Hugh Lambert filed the pending 
application. 

It is set out in your decision of September 9, 1892, that Wm. H. 
Lambert died “leaving a wife who was divorced from him in 1886,” and 
that with the papers before you was ‘a certificate from the county 
eourt . . . appointing Irene A. Lambert as guardian for Minnie - 
Lambert, minor heir of William H. Lainbert, deceased.” You, accord- 
ingly, hold that under “the homestead law the right to the land en- 
tered, upon the death of the entryman inures to the widow, then to the 
minor child or children;” and that as “ no one but her duly appointed 
guardian had any right to appeal from the decision of March 26, 1892” 
the said appeal of Hugh Lambert can not be entertained. 

The material allegations contained in the application are, that said 
Minnie Lambert was not born in wedlock and consequently is without 
right of inheritance; that Irene Lambert her guardian, is a daughter of 


said Sarah J. Campbell, now deceased, and that in the interest of 


Campbell’s estate, she took no appeal from your said decision. 
12771—VoL 16 12 
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Thus the motion is based solely upon allegations to the effect that 
the court erred in appointing Irene Lambert guardian, as aforesaid, 
and that she, from interested motives, neglected her duty. 

It was shown by the certificate of the court, which of course imports 
verity; that Irene Lambert was the duly appointed guardian of the 
entryman’s minor child. Hence neither the validity of such appoint- 
ment nor the acts of the guardian thereunder are matters that can be 
assailed collaterally in a proceeding before this Department. So far 
as now appears the said Irene Lambert is still guardian as aforesaid. 
— It follows, as you have well held, that by the terms of the homestead 
law, she alone is, in the premises, entitled to be heard on appeal. 

The application is denied. | 


MINING CLAIM—PUBLICATION OF NOTICE. 
BRETELL v. SWIFT. 


The register of the local office may properly exercise his official discretion in desig- 
nating the newspaper nearest the claim for the publication of the notice of a 
mineral application. 


Secretary Noble to the Commissioner of the General Land Office, February 
21, 1893. 


The appeal and other papers in this case have been certified to this 
Department in accordance with departmental decision of June 28, 1892, 
(Bretell v. Swift, 14 L. D., 697) to which reference is made for a state- 
ment of the facts. 

The appeal is based upon alleged error in your decision of February 
4, 1892, relative to the publication of the notice of the application for 
a patent, in which you held that— 

The publication of said notice was not made in a newspaper “ published nearest to 
such claim,” as required by Sec. 2325, R. §., and paragraph 34 of mining circular. 

Said section requires the register, upon the filing of the application 
for a mineral patent to “publish a notice that such application has 
been made, for the period of sixty days, in a newspaper to be by him 
designated as published nearest to such claim.” 

It is contended on behalf of Bretell that the publication must be in a 
newspaper of general circulation that is “published nearest the land, 
geographically measured,” according to the instruction of April 21, 1885 
(Mining Circular, p. 43), and that the publication in this case was not 
made in such anewspaper. The instructions referred to relate to “final 
- proof notices” in homestead and pre-emption entries under the act of 
March 3, 1879 (20 Stat., 472), and are in addition to the instructions | 
contained in the circular of July 31, 1884 (3 L. D., 52) | 
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In Tomay v. Stewart (1 L. D., 570) it was held in relation to the pub- 
lication required by said section 2325 as follows: 

The purpose of the required publication is to notify persons holding adverse claims 
of the application for patent, and thus give them opportunity to protect their inter- 
ests. The register may, therefore, exercise his official judgment as to whether or 
not a certain publication is such newspaper within the meaning of the law; and if 
it is not, he may designate another which will effect the object of the publication. 
But an arbitrary order manifestly in violation of the statute and showing an unrea- 
sonable departure from its requirement would not be tolerated. 


In Erie Lode v. Cameron Lode (10 L. D., 655, 657), the above doc- 
trine is reaffirmed. 

The register of the local office at Rapid City, South Dakota, in his 
letter of January 18, 1892, gives the reason why the notice in the pres- 
ent case was published in the Deadwood Weekly Pioneer, instead of a 
Lead City newspaper, as follows: 

Although inan air line Lead City may bea littlenearer to the claim than Deadwood, 
@ mountain intervenes between the claim and Lead City, and communication beween 
the claim and Deadwood is much easier and quicker than between Lead City and 
the claim; that in fact greater publicity was secured by publication in the Dead- 
wood Pioneer; that it is the oldest paper in the Black Hills, and probably has the 
. largest circulation. 

In view of this statement I am of the opinion that the register 
did not exceed the official discretion vested in him by ordering said 
publication in the Deadwood Pioneer. 

By a second affidavit filed May 25, 1891, said Bretell alleges that 
the notice of said application was only posted on said claim “on the 
door of the tunnel of the Sulphur Lode.” It is contended on his be- 
half that such posting was not “in a conspicuous place on the land,” 
as is required by said section 2325. There are affidavits and counter 
affidavits upon this point. On the one side it is said that the door of 
the tunnel “is the usual place in such workings for the posting of a no- 
tice of application for patent,” and that in this case it was the most 
suitable and conspicuous place on the land. On the other side it is 
said that the door was several feet under ground, where it could not be 
readily discerned. 


The United States deputy mineral surveyor, who assisted in posting 
the notice, makes affidavit— | 


That this notice was posted on the door of the tunnel, not exceeding ten feet under 
cover, and in the most conspicuous place on the claim. That this tunnel is the 
principal improvement on the claim, is about on a level with the road, near the end 
line of the claim, and can easily be seen from the road. That the notice was posted, 
on the door of the tunnel as a safe sheltered place; that it was easily seen from the - 
road, and in affiant’s judgment no better place could have been chosen that would 
so well combine safety, security, conspicuity and publicity for the posting of the 
notice. 


The usual proof of the posting of the notice on the claim was made to 
the satisfaction of the local officers. 
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The concurring action of these several officers should not be over- 
turned unless clearly wrong. Inasmuch, however, as the affidavits 
relating to the posting of said notice on the land have not been passed 
upon by you, they are returned for your consideration, without the ex- 
pression of any opinion on my part as to the validity of said posting. 

* Your judgment is reversed. 


PRACTICE—REHEARING—RULE 72. 


GROTHIJAN v. JOHNSON. 


The Commissioner of the General Land Office is without authority under Rule 72 of 
Practice to consider a showing made for a rehearing, where the application and 
showing thereunder has been considered by the Department and the application 
denied, 


Secretary Noble to the Commissioner of the General Land Office, February 
41, 1898. 


On November 30, 1892, counsel for Louise C. Grothjan filed an appli- 
cation for a writ of certiorari in the case of said Grothjan v. Joseph L. 
Johnson, involving the SW. 4, Sec. 14, T. 9 S., RB. 5 W., Boise City, 
Idaho. 

On motion for review, in the above mentioned case, (15 L. D., 195) 
filed May 21, 1892, certain affidavits were filed here, in which it was 
claimed by counsel there was a showing sufficient, in the exercise of 
the discretionary power, under Rule 72, (Rules of Practice) to order a 
rehearing in the ease, on the ground of newly discovered evidence. 
On that point the Department decided that: 

“The affidavits filed in support of this ground of the motion, do not 
show any newly discovered evidence.” 

When the case was returned to you for action, counsel for Grothjan 
filed a motion before you, entitled “Motion for Review,” in which 
they 
Ask that, in promulgating said decision of the Secretary, you will carefully ex- 
amine so much of said motion of May 21, 1892, as asked for a rehearing, together 
with the affidavits in support of the same, in connection with the entire record, and 
that you will order a rehearing.” 

You decided on September 12, 1892, that you were without jurisdic- 
tion in the matter, because the Secretary had distinctly passed upon 
the affidavits, and had held that no sufficient reason was shown for a 
rehearing, and therefore declined to entertain the application. They 
filed an appeal from your decision, claiming that by my said decision it 
was held that their: | 

Motion did not come within the Rules of Practice Nos. 76 to 80, governing reviews 
and rehearings, but he (the Secretary) expressly declined to act upon our suggestion 
_ that he should order a rehearing under Rule 72, on the express ground that that was 
a matter for the éxclusive consideration of the Commissioner. The effect of said 


action of September 12, 1892, is to deny to our client the proper consideration of her 
affidavits, as they can only be considered under Rule 72, 


r 
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This appeal you declined to forward to the Department. Thereupon 
counsel file this application, claiming that injustice will be done the 
plaintiff if the existing decisions are allowed to stand, and they insist 
‘‘ that the Commissioner be instructed that he has the power to examine 
and pass upon the question of ordering a new hearing under Rule 72, 
and that he be directed to pass upon our within motion to that effect.” 

In construing Rule 72, in that decision, it was said: 

From the language used, it is quite evident that this Rule does not apply to pro- 
ceedings before this Department, but is confined to the Commissioner of the General 
Land Office. 

This interpretation of the rule was only intended to apply to such 
instances where the showing was originally made before the Commis- 
sioner, and not where, as in this case, the affidavits are first presented 
for consideration in this Department, and passed upon byit. It would 
surely be an anomalous situation, to say the least, that woula clothe 
the inferior tribunal with authority to again consider and pass upon 
the decision of the superior, by piece meal, as is insisted upon by this 
motion. it would be doing violence to every principle of the doctrine 
of res adjudicata. 

The motion is denied. 


BAKER ET AL. v. BIGGS. 


Motion for review of departmental decision of July 13, 1892, 15 L. D., 
41, denied by Secretary Noble, February 21, 1893. 


MINING CLAIM—MILL SITE—HOMESTEAD. 


ADAMS EL AL. v. SIMMONS.* 


The rights and equities growing out of the location of a mill site and the erection of 
a mill thereon exclude the land from subsequent homestead appropriation, though 
the claim for the mill site is irregularly asserted and requires amendment, 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, October 17, 1892. 


On the 11th of October, 1888, Anen Simmons made homestead entry 
for the NE. 4 of the NE. 4, and S. 4 ofthe NE. 4 of Sec. 25, T.14 N., BR, 
70 W., and the NW. 4 of the NW. 4, or lot 1, of Sec. 30, T. 14 N., BR. 69 
W., Cheyenne land district, Wyoming, alleging settlement in Novem- 
ber, 1881. 

On the 2d of June, 1890, he gave due notice of his intention to make 
final proof on the 12th of July of that year, on which date James Adams, 
Horace E. Adams and John L. Morgan, each filed a protest against the 
acceptance of said proof. © | 


* Not reported in Vol. 15, 
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The hearing which followed these protests, resulted in a decision by 
the local officers on the 22d of December, 1890, in which they recite the 
facts established by the evidence, and cite the law applicable thereto» 
and conclude by saying: 

The protests filed by James Adams, Horace E. Adams and John L. Morgan are 


dismissed, subject to appeal to the Commissioner of the Genera] Land Office, within 
the time allowed by law. 


The protestants availed themselves of their right in that respect, and 
by a joint appeal, took the case to your office. On the 21st of Decem- 
ber, 1891, you rendered a decision in the case, which you concluded by 


Saying: 


As a preponderance of the evidence in the case ai bar shows that it would not pay 
to mine the lodes aforesaid, and that the land is more valuable for agricultural pur- 
poses, your decision is affirmed to the extent of dismissing said protests and mineral 
applications will not be allowed to be made for this land. 

The millsite in lot 1, section 30, T. 14 N.,R.69 W., as far as based upon mining 
claims in conflict with the NE.}+ of the NE.}, and 8.4 of the NE. + of Sec. 25, and 
upon the Jay Eye See and Texarkana lodes are held invalid. 

Upon due consideration, I am of the opinion that there are such rights and equi- 
ties growing out of the location and building of the mill on the Lenox millsite, 
prior to Simmon’s entry as to warrant the holding of H. E. No. 2132 for cancellation 
as to the tract included in said millsite. It is so held. 

James Adams, who has apparently acted in good faith, will be allowed thirty days’ 
time from notice hereof in which to change his location of the Lenox millsite, so as 
to claim the same under the last clause of section 2337, U. S. Revised Statutes. 


The protestants unite in a joint appeal from your decision to the De 
partment. | | 

The facts which induced the conclusion reached by you, and an- 
nounced in your decision, are stated therein, and an examination of 
the record in this case inclines me to concur in the conclusion reached 
by you. | 

Finding no error in the decision appealed from it is hereby affirmed. 


BRADFORD v. ALESHIRE. 


Motion for review of departmental decision of August 27, 1892, 15 L. 
D., 238, denied by Secretary Noble, February 21, 1893. 
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SUCCESSFUL CONTESTANT—AtCT OF JUNE 15, 188G—CONFIRMATION. 
MURPHY v. MENNIS ET AL. 


The preferred right of a successful contestant cannot be defeated by an application 
to purchase the land under the act of July 15, 1880, 

The transferee of a homesteader, who made cash entry under the act of June 15, 
1880, in the face of a contest, does not occupy the status of a bona fide purchaser 
under section 7, act of March 3, 1891, where he has full knowledge of the as- 
serted adverse claim of the contestant and his preferred right of entry. 


Secretaria ry Noble to the Commissioner of the General Land Office, Febru- 
ary 21, 1898, 


This motion is filed by Charles L. Mennis and Henry C. Hand, trans- 
feree, for review of the decision of the Department of November 23, 
1891, awarding to Edwin L. Murphy the preference right as a success- 
ful contestant to make entry of lots 1 and 2, Sec. 2, T. 268., R. 12 W., 
Larned, Kansas. 

The tracts in controversy are embraced in the cash entry of Mennis, 
made December 15, 1885, under the act of June 15, 1880, which was 
sold and transferred to Henry C. Hand January 1, 1886, and the ques- 
tion presented by the motion for review is, whether said entry is con- 
firmed by the 7th section of the act of March 3, 1891 (26 Stat., 1095). 

It appears from the record that Mennis made homestead entry of 
this tract, May 10, 1879, and Murphy filed affidavit of contest against 
the entry, April 12, 1883, charging abandonment, ete. 

On the day set for the hearing, the local officers dismissed the con- 
test, because of defective service, and Hand filed a contest against said 
entry, but, upon the appeal of Murphy, you held that the contest was 
not defective, and directed the local officers to proceed with the hear- 
ing. 

On the day set for the hearing, Mennis applied to make proof and 
purchase under the act of June 15, 1880, and Hand then filed a waiver 
of all rights under his contest, and the papers were forwarded to your 
office for action thereon. 

On July 9, 1885, you directed the local officers to allow Mennis to 
make: cash entry under the act of June 15, 1880, whereupon Murphy, 
on October 2, 1885, filed in the local office a protest against your action 
allowing said entry, and also an appeal therefrom. Pending said ap- 
peal, to wit, on December 15, 1885, the local officers allowed Mennis to 
purchase the land under the aa of June 15, 1880, and issued final cer- 
tificate. 

On January 13, 1886, you dismissed Murpby’s protest and appeal; 
but, on February 24, 1886, upon an application filed by Murphy for re- 
consideration, you discovered that your decisions of July 9, 1885, and 
January 13, 1886, were rendered upon a mistake of fact, and you re- 
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voked said decisions in your letter of February 24, 1886, to the local 
officers, in which you stated: 

I find that the action of this office of July 9, 1885, and January 13, 1886, in refus 
ing to consider the protest of E. L. Murphy against C. L. C. Mennis being allowed 
to purchase under the act of June 15, 1880, the land. covered by the latter’s home- 
stead entry No. 4925, on the ground that Murphy filed waiver of all right to said 
tract by virtue of his contest, so far as the same affected the right of Mennis to make 
such purchase, was erroneous in that it now appears that such waiver was the 
waiver filed by H. C. Hand, the prior contestant. 


On May 14, 1886, in passing upon Murphy’s protest, you held that 
Mennis was not entitled to purchase, and directed the trial upon Mur- 
phy’s contest to proceed, which decision was affirmed by the Depart- 
ment on appeal, holding that the right of purchase remains suspended 
pending the determination of the contest. 

A hearing was thereafter had upon the contest of Murphy, and the 
local officers recommended that the homestead entry of Mennis, as 
well as the cash entry which had been erroneously allowed, be canceled, 
and that Murphy should be allowed the preference right of entry, 
which decision was, on June 12, 1890, affirmed by your office, and said 
entries held for cancellation. 

On November 23, 1891, the Department, upon the appeal of Mennis, 
modified your decision, and directed that the cash entry of Mennis should 
stand suspended, and that if Murphy applied to make entry within the 
statutory period, the homestead and cash entry of Mennis should be 
canceled; otherwise to remain intact. 

Mennis and Hand, trausferee, ask tlat said decision may be reviewed, 
because of error in not holding that the cash entry of Mennis, made 
December 15, 1885, and transferred to Henry C. Hand, a bona fide pur- 
chaser, prior to January 1, 1886, comes within the confirmatory provi- 
sions of the 7th section of the act of March 3, 1891 (26 Stat., 1095). 

The tinal certificate purchased by Hand was issued upon an entry 
made under the act of June 15, 1880, which authorized the purchase by 
cash entry of lands theretotore entered under the homestead law, irre- 
spective of the validity of the entry, or failure to comply with the home- 
stead law, provided the land was subject to homestead entry. Such 
right, however, wis subject to the superior right of a contestant to 
show the invalidity of the entry, and thereby secure a preference right 
to enter the land as against the right to purchase under the act of 
June 15, 1880. | 

When Mennis declined to defend his homestead entry, which was 
attacked by the contest of Murphy, and applied to purchase under the 
act of June 15, 1880, he virtually admitted the charges alleged in the 
affidavit of contest, and Murphy’s preference right to enter the land as 
a successful contestant, conferred by the 2d section of the act of May 
14, 1880, was practically secured, and could not be taken away by an 
application to purchase under the act of June 15, 1880, Friese 7. Hob- 
son, 4 L. D., 580. 
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The right of Murphy, as an adverse claimant, does not depend upon 
an undetermined contest against the entry under which the purchaser 
claims title, but under a contest against a homestead entry which had 
been practically determined, and the rights of the parties fixed, on 
July 26, 1884, when Mennis abandoned the defense to his entry and | 
applied to purchase under the act of June 15, 1880. 

But, furthermore, the decision of July 9, 1885, allowing Mennis to 
make cash entry, and the decision of January 13, 1886, dismissing the 
appeal and protest of Murphy, were the result of a mistake, it being 
stated in said decisions that Murphy had filed a waiver of his right to 
enter the tract by virtue of his contest, so far as it affected the right 
of Mennis to purchase; whereas the waiver referred to was the waiver 
filed by Hand, the second contestant. 

The Commissioner not only had the authority, but it was his duty, 
even of his own motion, to revoke and set aside said decisions, as he 
did by his decision of February 24, 1886, and to reinstate Murphy in 
all his rights as a contestant, which decision was affirmed by the De- 
partment. The cash entry was therefore virtually canceled, and no 
right could be acquired thereunder that was not subject to the rights 
of Murphy as an adverse claimant, which became complete upon the 
formal and final caucellation of the homestead entry of Mennis by your 
decision of June 12, 1890. 

But, independently of this, Hand was not a bona fide purchaser, 
because he had full knowledge of the appeal and protest of Murphy 
and of his preference right to enter the land as a contestant, which 
could not be defeated by a purchase under the act of June 15, 1880. 

Whether Murphy filed his appeal in time can make no difference. 
The purchaser had notice of the proceedings by which Murphy asserted 
a right to make etry in preference to the right of Mennis, or his as- 
signee, to purchase, which were pending and of record when Hand 
applied to purchase. 

The motion for review is therefore denied. 


RAFFERTY v, TEMPLETON.* 


The departmental decision of May 5, 1892, 14 L. D., 468, reversed on 
review, by Secretary Noble, February 21, 1893. 


~*» 
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*This action rests on the discovery of error in the facts as found 1n the first deci- 
sion, and does not affect the legal conclusion announced therein. 
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ground not contiguous to that containing the discovery. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 23, 1898. 


This is an appeal by A. J. Sterling and Wm. J. Roberts frum your 
decision of May 19, 1892, in the case of their mineral entry No. 3623, 
made December 31, 1891, for the Silver Queen and three other lode 
claims in the Leadville, Colorado, land district. 

It appears from said decision wherein the facts are sufficiently stated 
that the lode line of the Silver Queen claim is intersected by the <Ari- 
zona placer application filed prior to the Silver Queen location, and 
the latter claim is thus divided into two non-contiguous parts, to wit, 
the southeasterly and northeasterly, which contain respectively about 
two hundred and five hundred feet. The Silver Queen discovery be- 
ing located upon the southeasterly of said portions you find that the 
claimant’s “right to the Silver Queen lode claim does not therefore ex- 
tend beyond the point where the lode line intersects the east side line 
of the Arizona placer and passes within it,” and accordingly hold said 
entry for cancellation as to said northeasterly portion, that is, for so 
much of the Silver Queen Lode “as lies north of the potnt where the 
lode line first intersects and passes within the easterly limits of said 
Arizona placer.” 

Where two veins intersect, the junior location has, by the provision 
of section 2336, R. 8. “the right of way tlirough the space of intersec- 
tion for the purposes of the convenient working of the mine.” 

In the case of intersecting lode claims therefore, an entry based upon 
the subsequent location might be allowed for non-contiguous portions 
of ground. | 

But there is no provision of law giving to lode claimants such right 
of way through an intersecting placer claim. The entry here in ques- 
tion can therefore not be sustained for the Silver Queen lode claim so 
as to make it include ground not contiguous to that containing its dis- 
covery. 

The surface right is, of course, simply an adjunct to the lode claim. 
Engineer Mining and Developing Company (8 L. D., 361). It follows 
as you have well held that the Silver Queen lode claim ends at the 
point where the lode in its onward course or strike, from the point of 
discovery intersects the exterior boundary of the ground reserved by 
the application for the Arizona placer. Correction Lode, 10 L. D., 67. 

Your judgment as hereinbefore outlined is affirmed. 
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PRACTICE—-NOTICE OF DECISION—ADDITIONAL EN'STRY. 
DOUGHERTY v, BUCK. 


A motion to dismiss an appeal because not taken in time can not be sustained, where 
it appears that the notice of the decision did not contain a copy of the same, and 
that the appeal was subsequently taken within the required time from the re- 
ceipt of such copy. 

The fact that an entry is not properly made of record in the local office can not 
prejudice the claim of one who has fully complied with the law. 

The right to make an additional homestead entry under the act of March 3, 1879, is 
limited to those who by existing laws were restricted to an entry of eighty acres. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 24, 1893. 


William Dougherty has appealed from your decision of November 
2, 1891, holding for cancellation his additional homestead entry for the 
W.4 of the SW. 4 (not SE. 4, as you have it), Sec. 27, T.168., BR. 1 
W., Los Angeles, California. 

The record presents the following facts: 

The land was embraced in the grant to the Texas Pacific Railroad 
Company, but was restored to the public domain by act of February 
28, 1885, 

August 17, 1876, Dougherty made pre-emption filmg for the E. $ of 
SEH. 4, See. 28, same township and range, which he transmuted to 
homestead entry October 5, 1878, and for which he received patent 
February 1, 1882. This tract adjoins the land in controversy on the 
west and is the basis for this additional entry. He made his applica- 
tion for such entry April 22, 1885, under the act of March 3, 1879 (20 
Stat., 472). 7 

The local officers rejected his application, on the ground that his 
original entry was transmuted from a pre-emption filing to a homestead 
entry, and that he not having been limited to eighty acres in his pre- 
emption claim, did not come within the remedy of theact. He appealed, 
and, by letter of May 18, 1885, your oftice reversed their action, and re- 
turned the papers, with instructions to the local officers to altow the 
applicant to “‘ complete his entry.” 

The register and receiver notified the attorney of Dougherty of the 
action of your predecessor (that his application had been allowed), and © 
that final receipt would issue thereon “ on receipt of fees.” His attor- 
ney advised him that no fees were required, and Dougherty paid no 
further attention to the matter, but continued to use and occupy the 
jJand, in connection with his original homestead. 

This was the status of the tract until August 15, 1887, when Elijah 
Buck filed his pre-emption declaratory statement for the land alleging 
settlement on the 2d of the same month. He built a house and moved 
on to the tract, and cultivated a garden, and was in possession on Feb- 
ruary 4, 1889, when, after due notice, he offered final proof. | 
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Dougherty appeared and protested, generally, against the acceptance 
of Buek’s proof. 

Trial was had, and, on September 5, 1889, the register and receiver 
found in favor of protestant, and that the pre-emption filing of Buck 
was erroneously allowed, and recommended its cancellation, and by 
your said decision their action was reversed and the additional home- 
stead entry of Dougherty held for cancellation. 

The act of March 3, 1879, under which Dougherty additional entry 
was allowed, is as follows: 


That from and after the passage of this act the even sections within the limits of 
any grant of public lands to any railroad company, or toany military road company, 
or to any State in aid of any railroad or military road, shall be open to settlers under 
the homestead Jaws to the extent of one hundred and sixty acres to each settler, and 
any person who has, under existing laws, taken a homestead on any even section 
within the limits of any railroad or military road land grant, and who by existing 
laws shall have been restricted to eighty acres, may enter under the homestead laws 
an additional eighty acres adjoining the land embraced in his original entry, if such 
additional land be subject to entry; or if such person so elect, he may surrender his 
entry to the United States for cancellation, and thereupon be entitled to enter lands 
under the homestead laws the same as if the surrendered entry had not been. made. 
And any person so making additional entry of eighty acres, or new entry after the 
surrender and cancellation of his original entry, shall be permitted so to do without 
payment of fees and commissions; and the residence and cultivation of such person 
upon and of the land embraced in his original entry shall be considered residence 
and cultivation for the same length of time upon and of the land embraced in his 
additional or new entry, and shall be deducted from the five years’ residence and 
cultivation required by law: Provided, That in no case shall patent issue npon an 
additional or new homestead entry under this act until the person has actually, and 
in conformity with the homestead laws, occupied, resided upon, and cultivated the 
land embraced therein in at Jeast one year. 


It will be observed that, while no fees are required to be paid by the 
applicant for additional entry, yet by the proviso such entryman was 
required actually to occupy, reside upon, and cultivate the land for one 
year before patent could issue. 

A compliance with this requirement is doubtless what was meant 1n 
your office letter of May 18, 1885, directing the local officers to allow 
Dougherty to “complete his entry.” 

But the act of May 6, 1886 (24 Stat., 22), dispensed with the necessity 
of cultivation, residence, and occupation of the additional entry when 
the entryman had made final proof uvder his original entry; so that at 
the time Buck settled upon the land (August, 1887,) Dougherty had 
fully complied with all the requirements of the law then existing. The 
fact that his entry was not properly entered upon the tract books of the 
local office can not be allowed to prejudice the rights of the entryman, 
who had fully complied with the law before the initiation of Buck’s 
claim. 

The latter could not have been ignorant of Dougherty’s claim, for 
he (Dougherty) was in the actual possession of the land when Buck 
settled upon it, and he shows by his own testimony that he knew of 


DECISIONS RELATING TO THE PUBLIC LANDS. 189 © 


such claim on the part of Dougherty, for he excuses himself for his 
meager cultivation by the fact that Dougherty forbade him to culti- 
vate it. | 

There are some questions of practice raised by the record; one, a 
-motion by counsel for Buck to dismiss Dougherty’s appeal from your 
decision, because not taken in time. Butit is shown that the notice 
to Dougherty of your decision did not contain a copy of the same. 
By your order he was subsequently served with a copy of the decision 
adverse to him, and his appeal is within the required time from the 
reception of such copy, and the motion must be denied. 

It is, however, alleged by counsel for Buck that his entry affidavit is 
imperfect, although he does not designate in what particular it is de- 
fective. 

On examination, I find that it contains no allegation that he was 
not a soldier or a sailor in the Union army. This fact should be al- 
leged, or made to appear somewhere on the record,-for by the statute 
of June 8, 1872 (Sec. 2304 R. 8.), the restrictions as to entries within 
railroad limits were removed as to soldiers, sailors, and marines, who 
had served for ninety days, etc., and the act under which he made his 
additional entry provides only for the relief of those “who by existing 
laws have been restricted to eighty acres.” 

If Dougherty had been a soldier for ninety days, etc., he was not re- 
stricted to eighty acres when he made his original entry, and,if he 
chose to be satisfied with that amount, when the law allowed him one 
hundred and sixty acres, he can have no relief under the statute in- 
voked. 

The record does not show positively that he was or was not a sol- 
dier, though the inference would seem to be that he was not, because 
in his final proof on original entry he shows that he has resided upon 
the land the full five years. You will therefore require him to make 
satisfactory proof by affidavit, or otherwise, that he had not served 
ninety days as a soldier, etc. If such proof is made within a reasona- 
ble time to be by you designated, Buck’s filing will be canceled, and 
patent will issue to Dougherty for the land in controversy. In the 
event of his failure to furnish such proof, his additional homestead 
entry will be canceled, and the proof of Buck accepted. 


NORTHERN Pactric R. R. Co. v. STEVENS. — 


Motion for review of departmental decision of December 8, 1892, 15 
L. D., 544, denied by Secretary Noble, February 25, 1893. 
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ORDER OF WITHDRAWAL—FOREST RESERV ATION. 
BATTLEMENT MESA FoREST RESERVE. 


Lands embraced within a temporary order of withdrawal issued by the Department, 
with a view to creating a forest reservation under the act of March 3, 1891, are 
by such order excluded from settlement and entry, pending final action by the 
President in the matter of establishing such reservation. 


Secretary Noble to the Commissioner of the General Land Office, Febru- 
ary 25, 1893. 


I am in receipt of your letter of January 23, 1893, transmitting a Jet- 
ter from J. Dempster Smith, Esq., in relation to the Battlement Mesa, 
Forest Reserve, in Colorado. 

The questions involved may be stated as follows: 

On March 23, 1892, certain lands in Colorado were reserved by order 
of the heud of this Department, pending an examination with a view 
to creating a timber reserve under the act of Congress approved March 
3, 1891, (26 Stat., 1095). 

Under date of December 24, 1892, the President of the United States 
issued a proclamation creating said timber reserve, which embraced 
most of the lands withdrawn March 23, 1892. Said proclamation con- 
cludes as follows: 

Excepting from the force and effect of this proclamation all lands which may 
have been, prior to the date hereof, embraced in any legal entry, or covered by any 
lawful filing, duly of record in the proper United States land office, or upon which 
any valid settlement has been made pursuant to law, and the statutory period with- 
in which to make entry or filing of record has not expired; and all mining claims 
duly located and held according to the laws of the United States and rules and regu- 
lations not in conflict therewith: Provided, that this exception shaJl not continue to 
apply to any particular tract of land unless the entryman, settler or claimant, con- 
tinues to comply with the law under which the entry, filing, settlement or location 
was made. 

It is represented that subsequent to the date of withdrawal, March 
23, 1892, certain parties made settlement and tendered filings or entries 
for a portion of the lands thus withdrawn, and the question arises as 
to the proper construction to be put upon the concluding portions of 
the President’s proclamation, above cited, so far as this class of caSes 
is involved; and the further question arises as to the status of the 
claims of those parties who, in disregard of the order of withdrawal, 
made settlement, location, entry or filing upon those lands which were 
restored to entry after the President’s proclamation was issued. 

In your letter you say: 

It appears tome that the rights of such persons should not be passed upon or 
prejudiced by official expressions of opinion, in advance of the presentation of the 
actual cases for action in regular course. | 

This, no doubt, is, in general, the correct rule, and is in accordance 
with the practice of the Department, and each case must be determined 
upon its merits. 
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It would seem, however, to be proper to indicate a general principle 
which should govern in cases where the settlement or entry was initi- 
ated, or attempted to be initiated, subsequent to the date of with- 
drawal. 

J consider the proposition, that the head of this Department has the 
authority to withdraw these lands, both under the power and authority 
conferred upon him by general law, as well as by the act of March Ds 
1891, too well established to require discussion. 

It is also equally well established, that while such withdrawal is in 
force and effect, no party can obtain any rights, under the public land 
laws, as against the government, by entry or settlement upon said lands. 

It follows, that any settlement or entry or filing or location, initiated 
subsequent to said withdrawal, cannot be considered a legal entry, a 
lawful filing, or valid settlement or location, as said terms are used in 
the President’s proclamation, upon the lands finally reserved. 

Under date of January 11, 1893, you transmitted a printed copy of 
the President’s proclamation to the local officers, and in your instruc- 
tions to them, said: 

This proclamation supersedes office letter of March 23, 1892, to you, making a tem- 
porary withdrawal of Jands for the proposed ‘‘ Grand Mesa Forest Reserve,” the 
name of the proposed reservation, and the boundaries thereof having been changed, 
as indicated in the proclamation. 

You will make the proper notations on your records for the lands lying in your dis- 
trict, affected thereby. 


T am of the opinion that this should be interpreted as an order of 
restoration of said lands. | 

There is no reason why the reservation should exist after the procla- 
mation was issued, and while the order is vague and indefinite, I think 
it should be held to operate as a restoration of the lands to entry. 

The second question above mentioned, arises in connection with these 
lands. . 

In the case of Wolsey v. Chapman (101 U.S., 755), the court say: 
‘The proper executive department of the government had determined that, be- 
cause of doubts about the extent and operation of that act, nothing should be done 
to impair the rights of the State above the Raccoon Fork, until the differences were 
settled, either by Congress or judicial decision. For that purpose, an authoritative 
order was issued, directing the local land officers to withhold all the disputed lands" 
from sale. This withdrew the lands from private entry, and, as we held in Riley v. 
Wells, was sufficient to defeat a settlement for the purpose of pre-emption while the 
order was in force, notwithstanding it was afterwards found that the law, by reason 
of which this action was taken, did not contemplate such a withdrawal. 


In the present instance, the order of withdrawal was issued pending 
the determination of the location of the boundaries of the permanent 
reserve to be established in accordance with the act of Congress. Said 
order was issued, aud all orders of a similar character, are issued upon 
the theory that the withdrawal is for the benefit of the people at large, 
and not in the interest of any class or corporation, and it should be re- 
spected by all. 
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To hold that rights can be initiated while lands are in a state of res- 
ervation, would simply be inviting a violation and disregard of the 
order. | 

Therefore, in adjusting this class of claims, it should be held that no 
valid rights were acquired by means of settlement, location, entry or 
filing, initiated subsequent to the withdrawal of the lands, pending the 
location of the final boundaries of a forest reserve, created in accord- 
ance with the act of March 3, 1891. 

Should it occur in future that lands which have been withdrawn, 
as in the case now under consideration, are not embraced in the per- 
manent reserve, they should be restored to entry by proper notice, at 
the time of the promulgation of the President’s proclamation. 


RIGHT OF WAY—CANAL—UNSURVEYED LAND. 
CACHE VALLEY CANAL COMPANY. 


The right of way for a canal that passes over surveyed and unsurveyed land may be 
approved for the portion on surveyed land, where that part of the canal can be 
utilized independently of the remainder. 

Section 2339 and 2340 R. §., are not repealed by the act of March 38, 1891, and prior- 
ity of possession in the use of water on unsurveyed land on the part of canal 
owners is protected by the provisions of said sections, although the right of way 
over such land can not be approved under the terms of said act. 


Secretary Noble to the Commissioner of the General Lend Office, February 
| 25 1898. 


I am in receipt of your letter of February 1, 1893, transmitting the 
articles of incorporation of The Cache Valley Canal Company, a copora- 
tion organized under the laws of the Territory of Utah, for the purpose 
of doing business in Idaho, together with a certificate of organization; 
also certified copy of the certificate of the Secretary of State of the 
State of Idaho, that said company has complied with the constitution 
and laws of Idaho, relating to corporations, and that it has named B. 
McCaffrey, of Bingham county, Idaho, the county in which its canals 
and reservoirs are located, as a person upon whom service of process 
may be made; also a copy of the laws of Utah Territory relating to 
corporations. It files with these papers a set of maps, in duplicate, 
showing its canals and reservcirs, with supplemental map, showing two 
of the reservoirs on an enlarged scale, said map being in duplicate; 
also field notes in duplicate, duly verified by the engineer. 

The canals are in three divisions. Map No. 1 shows first the Spring 
creek branch, the initial point of which is in the bank of Spring creek, 
nine hundred feet east and four hundred and twenty-five feet south of 
the N. W. corner of Sec. 18, T.9 S., R. 42 E. This canal runs in a 
north-westerly course. Station 20 + 32.7 is on the range line between 


DECISIONS RELATING TO THE PUBLIC LANDS. 193 


ranges 41 and 42 E., one thousand and sixty-three feet north of the 
corner common to sections 12, 13,7 and 18, T.9 S., of said ranges. 
This part of the canal is 1.273 miles in length, and flows its water into 
Soda creek. It is seventeen feet wide. What is called the “ Main” 
canal takes its water out of Soda creek at the terminus of the former 
canal at a point 757.5 feet west and 3,904 feet north of said corner com- 
mon to section 12,13, 7 and 18. Thence it runs in a westerly direction 
conforming to the contour of the land to a point 1,040 feet east of the 
N. W. corner of S. W. quarter of section 1 T.958., R. 40 E. Boise me- 
ridian a distance of 10.071 miles, its width is twenty-five feet. The 
point of terminus of this canal is the initial point of what is called the 
“ North branch” and ‘‘South branch.” Each branch is seventeen feet 
wide. 

The north branch, a short distance from the initial point turns north 
and passes into T. 8 8., 1142 feet west of the S. E. corner of section 34 
of said Tp. and continuing north to near the centre of section 15 of 
this Tp. it turns westward and terminates in the SW. 4 of NE. 4 Sect. 
15 T 8. R, 39, a distance of 15.448 miles. 

The south branch begins as stated above and bears in a south-westerly 
course into section 23 T 9S R 40 E. when it turns in a westerly 
course and terminates in the west line of section 19 of said township 
and range 1323 feet south of the quarter section corner on said line, 
the length being 8.318 miles. 

This canal is represented on map No. 3, it is shown by said map that 
the canal from this point passes onto unsurveyed lands, and turning 
northward runs diagonally across T. 9S R 39 E. which township has 
not been subdivided, it crosses the north line of said Tp. and there is 
about two miles of canal on surveyed land. 

The secretary of the company files an affidavit, stating among other 
things, that a large portion of the land affected, is government land; 
that these canals are all completed, and are carrying water throughout 
their entire length; that when the surveys were made, the company 
was not aware that maps could not be approved on unsurveyed land, 
under the act of March 3, 1891 (26 Stat., 1095). That the south branch 
canal takes water from Soda creek, and carries it to a pointin the west 
line of section 19, T.98., R. 40 E., which said point is 1323 feet south 
of the quarter section corner on said line. This point he asks to have 
made the terminus of the south branch, and withdraws the application 
for the portion over, and across the unsurveyed township. This canal 
thus applied for, begins at station 531 +4 76 and ends at station 972 + 37, 
a distance of 44,061 feet, being 8.344 miles. In addition to this, he 
asks that the small portion of the canal at the end of the survey, as 
laid down on the map, and which is also on surveyed land, be approved. 
There are between two and three miles of this piece, and it is dependent 
on the portion of the canal on unsurveyed land. | 

In the case of the Inyo Canal Company (15 L. D., 245), the maps 
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showed a canal having two branches, one on surveyed, the other prin- 
cipally on unsurveyed land. As the branch on surveyed land could 
be utilized, independently of that on unsurveyed land, it was approved ; 
the other branch was not approved. Inthe Santa Cruz Water Storage 
Company case, (13 L. D., 660) where the reservoir site was partly on 
unsurveyed land, and a portion on the Calabasas and Buena Vista 
grants, the map was returned without approval. The reservoir being 
an entirety, it could not be used independently of the unsurveyed land. 
The only material difference between the act granting right of way 
for canals and ditches, and the act ot March 3, 1875, (185 Stat., 482) 
relating to the right of way for railroads, is that the applicant for the 
former must file a map within twelve months after locating “ten” 
miles of ditch or canal, while the latter has the same length of time 
after locating “twenty” miles of railroad, same being in each case 
upon surveyed land. In the case of the Tintic Range Railway Com- 
pany (15 L. D., 88), the map was returned without my signature be- 
cause it was partly on unsurveyed land. It was said in that case: 
Map No. 1. shows that the road it embraces, passes over alternate tracts of sur- 
veyed and unsurveyed lands, extending over the latter class for thirty-one of the 
84.42 miles submitted. Map No. 2 embraces more than fifty constructed miles of 
road over unsurveyed lands, leaving but about fifteen miles over surveyed lands. 
I do not consider it to be good practice to accept these maps in face of the deter- 


mination expressed in the above letter, of March last, even if the approval in terms 
is made to attach to surveyed lands alone. 


When the line of a proposed railroad or canal runs over and across 
lands, such that the unsurveyed tracts cut the line into broken par- 
cels, none of which can be utilized standing alone, it is impracticable 
to approve a map of such road or canal over the pieces or parts which 
happen to fall on surveyed land. This is especially true in a case like 
the Tintic Range Railway, where the application, affidavits and certifi- 
cates treat the line as an entirety from terminus to terminus, without 
regard to the class of land it passes over. 

The regulations of this Department require that a canal or diteh be 
surveyed; that the initial point and terminus be marked and referred 
to some established corner of the public survey, or a monument estab- 
lished by a government surveyor, of which record is made. This of 
itself excludes a map of a survey on which the initial point, which in 
case of a canal or ditch is the point of inflow, is on unsurveyed land, 
and so of the terminus. | 

If broken parts, here and there, along a line are to be approved, be- 
cause they happen to be on surveyed land, they would have to be 
definitely fixed at their termini, that their location could be determined, 
each as an independent canal or ditch; this would make a series of 
short canals or ditches only, the first of which if, the headgate or inflow 
should be on surveyed land, could have water, independent of the un- 
approved portions. This practice would be impracticable, and certainly 
was not in the contemplation of Congress. 
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The reason for granting fifty feet on each side of a ditch or canal, 
was that dikes and berme banks might be constructed and protected 
after construction. Under the provisions of section 2339, Revised. 
Statutes rights of way may be secured for a ditch or canal, but the ad- 
joining proprietor may, with propriety, claim to the water edge, hence, 
it would seem to be important that rights of way, under the act of 
March 3, 1891, should be granted where the same can be done con- 
sistently with law, and departmental regulations. The length of a 
canal is immaterial; it may be less than ten miles. 

In the case at bar, the “South Branch” takes its water from the in- 
flow, at the initial point on surveyed land, and it continues 8,344 miles 
over surveyed lands; here, at a point 1323 feet south of the quarter 
section corner on the west line of section 19, township 9 south, range 
40 east, it leaves the surveyed land. The company asks that the map 
of this canal, so fixed and determined by its initial and terminal points, 
the latter point being the terminal, be approved, and it withdraws its 
application for that portion on the unsurveyed. land. 

While it has been held, as we have seen, that a railroad or canal 
partly on unsurveyed land could not be approved, we have also seen 
the difference between those so refused, and a case where a portion © 
of the line may be utilized independently of the part on unsurveyed 
land. Taking this eight and one-third miles alone, asif the survey had 
stopped on the line of surveyed land, itis complete, and the map is 
complete, independently of what follows, and I cannot see any good 
reason whysaid map, as to so much of said canal, may not be approved 
as the “ South Branch.” It is also asked that the portion on surveyed 
land in T. 8 8., BR. 39 E. be approved, but for the reasons above given it 
cannot be approved, as it does not fall within the conditions requisite 
to approval, as above laid down. 

There is shown on map No. 2 two small reservoirs, platted to a scale 
of two thousand feet to theinch, and a supplemental map in duplicate is 
filed, showing them on a scale five hundred feet to theinch. Reservoir © 
in sections 1 and 2, T.98., R. 40 E.; the initial point of this reservoir 
is N. 64° 59’ W., 311.3 feet from station 583 + 12 of the north canal, in 
the 8. KH. 4 of the NW. 4, Sec. 2,T.95., KR. 40 E. Station 35 4+ 25 is 
S. 56° 30’ W., two hundred and fifty feet from the quarter section cor- 
ner between sections 1 and 2 of said town and range; the area of the 
reservoir is about one hundred acres. 

The other reservoir shown on this map is in section 34, T. 8 BR. 40. 
Station 33 + 10 is at the south end of the dam site, which point is re- 
ferred to the corner common to sections 27, 28, 33, and 34; it is 8, 55° 
39’ W., one thousand nine hundred and seventy-four feet from said cor. 
ner. This dam is one hundred and forty-seven feet in length, the north 
end being referred to station 662 + 95 of the north canal; the reservoir 
contains about 125 acres. On the supplemental maps the distances 
from where the meander line crosses the section lines are given. 
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There are two reservoirs on map No. 3, which very nearly join each 
other; they are in sections 26, 34 and 35,in T.88., R. 39 HE. They are 
surveyed as one and so treated. | 

Station 81 + 34 is on the west line of section 26, 805 feet north of the 
quarter section corner between 25 and 26, to which corner the survey 
is referred in the field notes. : 

The reservoir will overflow the middle corner of Sec. 26, the 4 corner 
between 26 and 35, and the + corner between 34 and 35. The meander 
line is run around both reservoirs as one, which is not objectionable, 
but the distance from an adjacent corner of the public survey to the 
point where the meander line cuts the section and quarter-section lines 
is in no case given; this is required by the regulations, and has been 
the uniform rule of practice. 

Sections 2339 and 2340, R. S., secures the company, however, in its © 
rights in said unapproved portion of said canal and reservoir, aS these 
sections are not repealed or amended by the act of March 3,1891. The 
first of said sections secures the right of the party who has priority of 
possession, in the use of water for mining, agriculture or manufactur- 
ing, etc., while the second provides that “All patents granted, or pre- 
emptions or homesteads allowed shall be subject to any vested and 
accrued water rights, or rights to ditches and reservoirs, used in con- 
nection with such water rights as may have been acquired under, or 
recognized by the preceding section.” 

The 19th section of the act of March 3, 1891, provides for the filing of 
maps, when the canal, ditch or reservoir is located on unsurveyed land, 
‘¢ within twelve months after the survey thereof by the United States.” 
As this reservoir is on surveyed land, the survey thereof may be com- 
pleted and mapped, and such map be filed de novo, at any time, for con- 
sideration. | 

The corporation papers, organization, etc., are in conformity to law 
and the regulations of the Department, and are approved, and will be 
placed on file. 

Map No. 1, embracing the “ Spring Creek” branch, and also what is 
designated as the “Main” canal, and map No. 2, embracing the “ North” 
branch canal, and the two small reservoirs and the supplemental map, 
appear to be in conformity with law and the regulations of the Depart- 
ment, and they are approved, subject to all existing valid rights. 

Map No. 3, embracing the “South” branch, for the reasons herein 
given, is approved, as to that part of said canal from the initial point to 
the west line of section 19, T. 9 8., R. 40 W., where it leaves the sur- 
veyed land, which point is fixed as its terminal; as to the canal on the 
unsurveyed land, the small parcel in T. 8, 8., R. 39 E., and said reser- 
voir, it is not approved. 

The survey appears to have been carefully made and noted, the vari- 
ation of the magnetic meridian being noted as 17° East. 
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PRACTICE—EVIDENCE—STIPULATION. 
MOLEN v. BARTLETT (ON REVIEW). 


A stipulation of an attorney of record as to matters of evidence is binding upon his 
client in the absence of misconduct on the part of the prevailing party. 


Secretary Noble to the Commissioner of the General Land Office, February 
25, 1898. 


I have considered the “motion for a rehearing and review” filed by 
counsel for the defendant in the case of James W. Molen v. Enoch Bart- 
lett (15 L. D., 337), wherein the homestead entry of said Bartlett was 
ordered canceled for the 8.4 of SH. 4 and 8.4 of SW. 4 of Sec. 33, T. 5 
N., R. 38 E., Blackfoot, Idaho, land district. 

It was found in that case that Bartlett made homestead entry of said 
tract May 28, 1889, his affidavit having been made the preceding day 
before the clerk of the court for Bingham county, and contained the 
statement that he was then residing on the land, as required by Sec. 
2294 Revised Statutes. On July 29, 1889, Molen filed affidavit of con- 
test, alleging that the statements in said affidavit were untrue, and 
that Bartlett had not then established his residence on said land. 
Notice of contest was served on Bartlett July 30, 1889. At the hearing 
a stipulation signed by the attorneys for the parties was made a part 
of the record, which reads as follows: 

It is hereby stipulated and agreed that at the date of Enoch Bartlett’s filing, be- 
fore Joseph A. Clark, deputy clerk, at Eagle Rock on the 27th day of May, 1889, the 
said Bartlett had no improvements on the land, and that he, nor any member of his 


family resided on the land, and that no actual residence or settlement was made on 
the place or land until the 11th day of August, 1889. 


This statement was corroborated by Bartlett's son who, under oath, 
says “the house was not completed so that it was habitable until the 
11th day of August, when his father ‘bought his grub and began liv- 
ing there.’ ” . ° 

The local officers decided the case in favor of the claimant and you 
affirmed their decision. On appeal your judgment was reversed. 

The grounds of the motion before me are: 

First: On the grounds of newly discovered evidence; 

Second: On the ground that the record is wrong; 

Third: On the grounds that the stipulation by his attorney appearing in the rec- 
ord that his residence was established on his homestead August 11th, 1889, was 
made without his knowledge and consent and prejudiced his case and is not true. 

Counsel for Molen have filed a motion to dismiss Bartlett’s motion 
for the reasons—(1) That the motion for review was not filed within 
thirty days from date of notice of my decision; (2) That the motion 
for rehearing is not based on newly discovered evidence; (8) That the 
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defendant is bound by the stipulation, and (4) That the affidavits are 
insufficient. | 

It appears from your letter of transmittal that “attorneys of this 
city representing both parties were notified of your (my) said decision 
October 18, 1892.” Defendant’s motion was filed in the local office De- 
—cember 1, 1892. It will therefore be seen that the motion for review 
was not filed within thirty days as required byrule 87 (Rules of Prac- 
tice). But this rule makes an exception of motions for a rehearing on 
the grounds of newly discovered evidence and the time within which 
they shall be filed is not limited. Therefore the motion will be consid- 
ered only as one for a rehearing. . 

Accompanying the motion are the affidavits of the claimant, his two 
sons and one Teeples. The claimant swears that the stipulation re- 
ferred to was not submitted to him, that he was not consulted about it 
and had no knowledge of it “and that the same was and is not true.” 
The truth of this stipulation has not been questioned until now, and it 
is certainly against the policy of the law and the practice of courts to 
permit litigants to dispute the stipulations of counsel, as to the evi- 
dence during the progress of the trial. 

In the case of Kirkpatrick v. Brinkman (11 L. D., 71), it was said: 


The client is ordinarily bound by the admission of his attorney and a stipulation 
as to matters of evidence to be considered in the trial of the case is peculiarly with- 
in the province of attorneys of record, and their action therein is binding upon their 
clients unless the prevailixg party is guilty of misconduct. 

There is no charge that there was any unfair or misleading conduct 
on the part of the plaintiff, hence this case certainly falls within the 
rule quoted above. 

Aside from this, however, the attorneys who tried the case and made 
this stipulation present their affidavits. The attorney for Bartlett 
swears “ that all such stipulations made by me as such attorney, I am 
sure were submitted to my client before making and filing in the rec- 
ord,” while the attorney for the plaintiff swears that Bartlett was 
present when the stipulation ‘‘ was prepared and submitted,” and that 
the statement that he was not consulted or advised about it he believes 
to be untrue. 

The affidavits do not in my opinion present any newly discovered 
evidence that would change the result, even if the witnesses were per- 
mitted to deny the statements contained in the stipulation. 

The motion to dismiss is therefore sustained. 
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HOMESTEAD—APPLICATION TO ENTER—SETTLEMENT RIGHT, 
HALL ET AL. v. STONE. 


An application to enter land which is not subject to entry at the time the applica- — 
tion is matle confers no rights upon the applicant. 

A homesteader who claims priority of right by virtue of an alleged settlement must 
comply with the settlement laws, and cannot defer the establishment and main- 
tenance of residence until the allowance of his application to enter. 

The case of Rice v. Lenzshek, 13 L. D., 154, cited and distinguished. 


First Assistant Secretary Chandler to the Commissioner of the Generat 
Land Office, February 27, 1898. 


On the 15th of December, 1868, William F. Stone made homestead 
entry at Topeka, Kansas, for twenty-six and one-quarter acres of land, 
and on the 28th of April, 1882, you issued a certificate stating that un- 
der the provisions of section 2306, of the Revised Statutes of the 
United States, he was entitled to an additional homestead entry of not 
exceeding one hundred and thirty-three and three-quarter acres. | 

On the 6th of October, 1884, John W. Fordney presented said cer- 
tificate at the local land office at Marquette, Michigan, and applied to 
make entry for the SW. 4 of Sec. 31, T. 48 N., R. 39 W., under power 
of attorney from Stone. His application was rejected for the reason 
that the land was a part of an odd numbered section within the twenty 
miles granted limit of the Marquette and Ontonagon Railroad, under 
the act of March 3, 1865, (13 Stat., 520), and had been withdrawn for 
said road on the 28th of April, 1865, which withdrawal was continued 
for the Houghton and Ontonagon Railroad, on the 1st of May, 1871. 
An appeal was taken from the action of the local officers. 

The withdrawals mentioned, were revoked on the 15th of August, 
1887, (6 L. D., 92), and the lands became subject to settlement from 
that date, but not to filings or entries until October 10, of that year. 

The application of Stone was renewed on the said 10th of October, 
reference being made to his former application and appeal, and on the 
same day William Hall presented his pre-emption declaratory state- 
ment for the land, alleging settlement on the 13th of September. On 
the 14th of October, James McRandle applied to make homestead entry 
for the land, alleging settlement September 7, 1887. | 

A hearing was ordered to determine the rights of the parties, which 
resulted in a decision by the local officers, on the 2d of August, 1889, 
in favor of Stone. Hall and McRandle both appealed, and on the 16th 
of November, 1891, you reversed the decision of the local officers, re- 
jected the application of Stone, and awarded the tract to McRandle. 
Stone appealed from your decision, and Hall moved for its review and 
reversal, You denied his motion on the 25th of March, 1892, and he 
then appealed from your decision of November 16,1891. The case is 
therefore before the Department upon the appeals of Stone and Hall, 


200 DECISIONS RELATING TO THE PUBLIC LANDS. 


the former asking that your decision be reversed, and the latter asking 
that it be affirmed so far as it relates to the application of Stone, and 
reversed wherein it awarded the tract to McRandle. 

The local officers found that the application of Stone, made in 1884, 
‘was an appropriation of the land, and that his rightto hold it absolutely, 
attached at the earliest moment when the land became subject to entry. 
That rule only applies to land which is subject to entry at the time the 
application is made. It does not apply where the land is not subject 
to entry, and where no right of the applicant 1s denied by a rejection of 
the application. In other words, an application to enter land which is 
not subject to entry at the time the application is made, confers no 
rights upon the applicant. Goodale v. Olney (13 L. D., 498); Willham 
Ray Durfee (15 L. D., 91); Nester, ef al. v. Torgeson, et al. (15 L. D., 
482), 

The rights of Stone, therefore, are not affected by his application to 
enter, made on the 6th of October, 1884, but must depend upon his ap- 
plication of October’ 10, 1887. The settlement rights of both Hall and 
McRandle having attached prior to that date, his application was prop- 
erly rejected by you, and your decision of November 16, 1891, in that 
respect is affirmed. | 

This leaves only the rights of Hall and McRandle for consideration. 
When Hall filed his pre-emption declaratory statement, on the 10th of 
October, 1887, he alleged settlement on the 13th of September, of that 
year. At that time he had not declared his intention to become a citi- 
zen of the United States, and did not make such deciaration until Sep- 
tember 16,1887. He admits that when he went upon the land he saw 
the house or cabin of McRandle, but did not seehim. The existence of 
the house, however, was sufficient to put him upon inquiry, and the fact 
that he was the first to make a record claim for the land, could not 
deprive the prior settler of his rights therein, provided he afterwards 
complied with the settlement laws. 

McRandle’s application to enter the land, was made four days after 
Hall’s pre-emption filing, but his settlement was several days prior to 
that of Hall. He went upon the land on the 5th of September, and 
commenced the erection of his house on the 7th, and slept therein three 
or four nights between the 7th of September and the 10th of October, 
while Hall does not claim to have been upon the land prior to the 13th 
of September. 

The rights of a homesteader formerly depended upon his entry, while 
those of a pre-emptor dated from his settlement, he being allowed three 
months for filing his claim, after making settlement. By the third sec- 
tion of the act of May 14, 1880, (21 Stat., 140), a homesteader was 
allowed the same time to file his homestead application and perfect his 
original entry as was allowed to settlers under the pre-emption laws to 
put their claims on record, “and his rights shall relate back to the date 
of settlement, the same as if he settled under the pre-emption laws.” 
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After perfecting his entry, a homesteader is allowed six months within 
which to establish his residence upon the land. Such time, however, 
dates from the allowance of his entry, and not from his application to 
enter. Rice v. Lenzshek (13 L. D., 154). 

In the case at bar, McRandle made his application to enter, within 
three months after making settlement upon the land. This preserved his 
settlement rights, but did not relieve him from further compliance with 
the settlement laws. In other words, he could not base his rights to 
the land upon his prior settlement, and then await the final allowance 
of his application to enter, before establishing residence on the land. 
He must rely either upon his settlement rights, or upon his rights se- 
cured by his application to enter. If he relies upon his settlement, 
he must comply with the settlement laws, and if upon his application 
to enter, he may govern himself accordingly, but a compliance with the 
homestead Jaw in the matter of establishing residence, will not keep 
alive rights initiated by settlement, but not followed by residence 
within a reasonable time. 

In this case, the settlement of Hall was followed by actual residence 
and improvements upon the land, to the exclusion of a home elsewhere, 
while the settlement of McRandle was followed by his absence from the 
land from October 10, 1887, until some time in 1889. 

Had McRandle’s application to enter the land been made prior to the 
filing of Hall’s declaratory statement, this absence would not have af- 
fected his rights, as he was not bound to reside upon the land, or to 
make any compliance with the homestead law, until his entry had been 
allowed. An application to enter initiates a right under the homestead 
law that relates back to the initial act, and cuts off all intervening 
claims. Rice v. Lenzshek (13 L. D., 154). 

In the case last cited, Lenzshek filed his application to make home- 
stead entry for the land on the 10th of October, 1887, but his entry was 
not allowed until the 14th of December, 1888, Between those dates, to 
wit, on the 28th of April, 1888, Rice filed his pre-emption declaratory 
statement, alleging settlement on the 23d of that month. His setile- 
ment was followed by residence wpon the land, while Lenzshek resided 
in a distant part of the State, until Jamiary 9, 1889. Having applied 
to enter the land before Rice filed or settled upon it, and having estab- 
lished his residence thereon within six months after the allowance of 
his entry, the land was awarded to him, notwithstanding Rice was the 
prior settler and resident thereon. © 

Counsel for McRandle claim that this rule awards the land in con-_ 
troversy to their client, and not to Hall. The facts and circumstances 
of the twocasesare essentially different. Lenzshek’sapplication to enter 
the land was prior to the settlement or filing of Rice. He based his 
claim upon his application to enter, and he complied with the home- 
stead law. McRandle’s application to enter being subsequent to the 
settlement and filing of Hall, based his claim upon his prior settlement, 
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but he did not comply with the settlement laws. He sought the ben- 
efit of two laws, while complying with the provisions of but one. This 
cannot be awarded him. Under the law with which he complied, his 
application to enter was the initial act, and its allowance would relate 
back to that act, and cut off all intervening claims. It could not, how- 
ever, affect claims which originated prior to his application, and which 
had been kept alive by compliance with the law under which they were 
initiated. 

It follows, therefore, that the prior settlement rights of McRandle, 
without compliance with the settlement laws, cannot prevail against 
the subsequent settlement rights of Hall, who has fully complied with 
said laws. That part of the decision appealed from, which awarded 
the land to McRandle, is accordingly reversed. 


DONATION CLAIM—HEIRS—HOMESTEAD. 


Coon v. FREEL’S HEIRS. 


There is no right existing either in the parents, or their children (as orphan heirs), 
to initiate a donation claim where the death of the parents occurs before they 
reach the State. : 

An adverse right existing at the date of the act of August 6, 1888, defeats the con- 
firmation of a donation claim thereunder. 

The illegal possession of land will not defeat the right of another to make homestead 
entry thereof. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, February 28, 1898. 


George W. Houck, assignee of the heirs of Amos E. and Elizabeth 
Freel, has appealed from your decision of December 7, 1891, rejecting 
his application to re-instate the donation claim of said heirs, involving 
the SE. + of the SE. 4+ and lots 7 and 8 of Sec. 6, and the W. 4 of the 
NE. $ of Sec. 7, T. 15 8., BR. 5 W., Roseburg land district, Oregon. 

Said donation claim was filed in April, 1859; certificate (No. 1568) 
issued August 24, 1870; and the entry was canceled December 20, 
1887, 

The land lies within the limits of the grant to the Oregon and Cali- 
fornia Railroad Company, the right of which to lands in the odd-num- 
bered sections opposite the line of said road attached upon its definite 
location on March 26,1870. But as the land in controversy was at 
that date included in the donation claim above mentioned, your decision 
held that the land was excepted from the operation of the grant. The 
railroad company has not appealed from your decision, which has, there- 
fore, become final against it. 
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Houck, claiming to be the assignee of the heirs of Freel, has appealed 
from your decision, alleging that you were in error— 
In holding that the donation claim of Amos E. Freel and Elizabeth Freel was in- 


valid, 
In holding that the claim of the heirs of Amos E. Freel and Elizabeth Freel was 


invalid. 

The reason given by you for canceling the claim was that the parents 
did not live to reach Oregon, and consequently could not initiate a 
donation claim. 

The fact of their death before reaching Oregon the appellant does 
not deny. Such being the accepted fact, you were correct in holding 
that no donation claim could be initiated, either by the parents or by 
their children (John Newsome, 9 L. D., 234). 

The appellant further alleges that you were in error— 

In not holding that the donation entry of the Freel heirs was confirmed ng the act 
of August 6, 1888. 

By a perusal of said act (25 Stat., 359), it will be seen that it con- 
firmed claims that were 
set off to orphans by the surveyor general of the Territory, or the register and re- 
ceiver of the proper local land office, and certificates were issued for such claims, 
and the claimants, their heirs or assigns, have since oceupied and improved such 
claims, and there are no adverse claims thereto. 

In the case at bar, there was, at the date of the confirmatory act, an 
adverse claim—to wit, the homestead entry of Leonard 8. Coon, ais 
June 15, 1888—which you hold to be such an adverse claim as would 
except the land from the confirmatory provision of said act.” 

The appellant, however, seeks to avoid your conclusion in this re- 
spect by the contention that said homestead entry is not a valid claim, 
“having been made with the full knowledge of the appellant’s posses- 
sion of the land, and of the appellant’s belief that his title was good.’? 

The donation entry having been canceled December 20, 1887, pos- 
session of the land, based on said donation entry, after that date, was 
without warrant in any subsisting law. I am not aware of any law or 
decision that holds a homestead entry to be invalid because the tract 
covered thereby was at the date of such entry in the illegal possession 
of another party. 

There are other allegations of error, but they are substantially cov- 
ered by those already discussed ian: 

Your decision is affirmed. 
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AY PATENT—CHIPPEWA SCRIP LOCATION—ACT OF JUNE 8, 1872. 


rs CHARLES H. Moore ET AL. 


The issuance of a patent for land which was a part of the public domain, or the fee 
to which was in the United States, prima facie passes the title, whether such 
patent may be valid, or voidable, and precludes the further exercise of depart- 
mental jurisdiction over the land until such patent may be surrendered, or va- 
cated by judicial action. 

The right of purchase accorded by the act of June 8, 1872, to holders under Chippewa 
half breed scrip locations is restricted to locations made prior to the passage of 
said act. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 1, 1893. 


On February 9, 1874, C. C. Clements, attorney in fact, located Chip- 
pewa half breed scrip No. 317, issued to Antonie LaPierre, upon the 
SE. 4 of the NE. 4 and the NE. tof theSE. 4 of Sec. 23 R. and R. No. 
5, and serip No, 322 issued to Antonie Bagage, upon the 8. 4 of the SEH, 
4 of Sec. 23, T. 1 N., BR. 1 W., BR. and R. No. 4, and patents issued for 
the tracts embraced in these locations on January 25,1875. The tracts 
are situated at Salt Lake City, Utah. 

On August 22, 1888, Charles H. Moore applied to make homestead 
entry for the SE. 4 of the NE. 4 and the NE. 4 of the SE. 4 and the S. 
4 of the SE. $ of Sec. 23, T. LN, of R. 1 W. 

William FE. Richardson also applied to enter under the homestead law 
the SE. + of the SE. + of said Sec, 23. 

The sspilicntion of Moore was rejected by the register and receiver 
becausethe land was covered by the serip locations. Heappealed toyou 
on the alleged ground that said serip locations are fraudulent, and the 
patents issued thereon are void on their face, citing Parker v. Duff (47 
Cal., 554) and Pugsley v. Brown, United States Circuit Court, (25 Fed. 
Rep. », 688). 

The application of Richardson being rejected, he appealed to you. 

On July 31, 1890, citing section 2368 of the Revised Statutes and the 
circular of instrnotions of March 29, 1875, (Book No. 18, L. & R., p. 214); 
you held that the respective. purchasers holding under said patents, 
where their holdings were in good faith, should be allowed to purchase 
at $2.50 per acre the tracts under the section of the Revised Statutes 
above referred to, upon the surrender of the patents accompanied by 
deeds of relinquishment to the United States, together with a certificate 
of the recorder having charge of the records of the county wherein the 
tracts are situated to the effect that said deeds of relinquishment have 
been duly recorded by him, and that the records show no other convey- 
ance or encumbrance on said lands, and that the records show the title 
to said tracts to be in the parties making such deeds. 

You did not pass on the appeals of Moore and Richardson, but sus- 
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pended action thereon and directed the register and receiver to ascer- 
tain who were the bona fide holders of the tracts in question and notify 
them, with the other parties in interest, of your said ruling, and that 
they would be allowed sixty days within which to take such action as 
they might see proper. 

On August 4, 1890, you approved the action of the local land officers 
in rejecting the application of Richardson. 

In February, 1889, Frank A. Day applied to purchase the SH. 4 of 
the SE. 4 of said Sec. 25, T. 1 N., R. 1 W., under the provisions of sec- 
tion 2368 of the Revised Statutes at $1.25 per acre. The register and 
receiver rejected his application. He appealed to you, and on August 
4, 1890, you affirmed their action and cited for the guidance of the reg- 
ister and receiver and interested parties vour letter of July 31, 1890, in 
the matter of the application of Charles H. Moore. 

In response to the opportunity to make a showing afforded by you 
to the holders of the land under said patents, J. HE. William Maack, who 
claimed through mesne conveyance under these patents 5.742 acres of 
land, being a part of the SW. 4 of the SE.4 of Sec. 23 patented to 
Antonie Bagage, and 2.631 acres of land, being a part of the NE. 4 of 
the SE. 4 of the same section, patented to Antonie La Pierre, applied 
to purchase said tracts under the act of June 8, 1872 (Sec. 2368, R.8.). 

A portion of the tracts patented has been subdivided into lots, and 
there are a large number of holders—probably one hundred. | 

James I. Neff, Martin L. Fogel e¢ al., claiming other portions of 
said tract have also applied to purchase from the government. The 
patents have been surrendered, abstracts of title furnished, the price of 
the land tendered and deeds made out to the United States. These 
deeds appear to have been duly recorded in the county where the land 
is Situated. 

Charles H. Moore, the homestead applicant, filed a protest in your 
office, in which he objects to these parties being allowed to purchase, 
alleging that ‘‘no part of said tract is subject to purchase under said 
act of June 8, 1872,” (Sec. 2368, R.S.) and that “ protestant has a prior, 
valid, subsisting claim to all of said land under the homestead laws of 
the United States.” He argues that the act in question permits the 
purchase of such lands only as had been located prior to June 8, 1872, 
when the act was approved, and that the act only authorizes the pur- 
chase of lands that were subject under existing law to the locations 
made, and that this particular land was not so subject; because outside 
of the reservation of the Chippewa Indians, and yet located by Chip- 
pewa half breed scrip. He therefore asks that all of said applications 
to purchase be denied. 

On October 22, 1891, you considered the case, rejected the home- 
stead applications for said land and held “ that the present: holders in 
good faith of the land in question may perfect their titles under such 
claims upon compliance with the terms of said act.” 
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Charles H. Moore and William E. Richardson have appealed from 
your judgment, alleging substantially the same causes therefor as are 
contained in the protest theretofore filed. 

Your judgment is correct in affirming the finding of the register and 
receiver in rejecting the homestead applications of Moore and Richard- 
son, for the land at the time said applications were made was not pub- 
hic land, and hence not subject to entry and not subject to the jurisdic- 
tion of the land department. 

It is contended that the patents were void on their face because they 
referred to the act under which the scrip was located, and it is con- 
tended that said act did not authorize the location of said scrip in 
Utah. Even if they were illegally issued and the parties thereto are 
satisfied with the transaction, no one else can question it. The United 
States owned the land, and the land department, having jurisdiction 
over it, is presumed to have considered all the questions, and its judg- 
ment, followed by the issuance of the patents, may not beset aside nor 
the patents invalidated except by the act of the holders themselves 
surrendering them for the purpose of correction, or by a court of com- 
petent jurisdiction. At the time these applications were made, no such 
surrender had been made, and no court had vacated said patents; 
hence the applications under the homestead law were properly rejected. 

The right of a homestead application, if it attaches at all, must at- 
tach at the time it is made. Maggie Laird (13 L. D., 502); Goodale v. 
Olney, on review, (13 L. D., 498). 

The land officers had jurisdiction to issue these patents, the United 
States owned the land, and there appears to have been no prior appli- 
cation therefor; hence these patents were not void, although they 
might be avoided by a proper suit filed by the United States, if the 
United States had an interest in so doing, or if it was under obliga- 
tions to any one to do So. 

A clear distinction should be kept between a patent that is void and 
one that is voidable only. On this subject the supreme court, speaking 
through Justice Miller, in the case of the United States v. Schurz (102 
U.S8., 378), said— 

It is argued with much plausibility that the relator was not entitled to land by 
the laws of the United States, because it was not subject to homestead entry, and 
that the patent is, therefore, void, and the law will not require the Secretary to do 
a vain thing by delivering it, which may at the same time embarrass the rights of 
others in regard to the same land. 

We are not pretending to say that if the patent is absolutely void, so that no right 
could possibly accrue to the plaintiff under it, the suggestion would not be a sound 
one, . 

But the distinction between a void and a voidable instrument, though sometimes 
a very nice one, is still a well-recognized distinction, on which valuable rights often | 
depend, and the case before us is one to which we think it clearly applicable. To 
the officers of the Land Department, among whom we include the Secretary of the 
Interior, is confided, as we have already said, the administration of the laws con- 
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cerning the sale of the public domain. The land in the present case had been sur- 
veyed, and, under their control, the land in that district generally had been opened 
to pre-emption, homestead entry and sale. The question whether any particular 
tract belonging to the government was open to sale, pre-emption, or homestead 
Tight, is in every instance a questiou of law as applied to the facts for the determi- 
nation of those officers. Their decision of such questions and of conflicting claims 
to the same land by different parties is judicial in its character. ; 

It is clear that the right and the duty of deciding, ail such questions belong to 
those officers, and the statutes have provided for original and appellate hearings in 
that department before the successive officers of higher grade up to the Secretary. 
They have, therefore, jurisdiction of such cases, and provision is made for the cor- 
rection of errors in the exercise of that jurisdiction. When their decision of such a 
question is finally made and recorded in the shape of a patent, how can it be said 
that the instrument is absolutely void for such errors as these? If a patent should 
issue for land in the State of Massachusetts, where the government never had any, 
it would be absolutely void. If it should issue for land once owned by the govern- 
ment, but long before sold and conveyed by patent to another who held possession, 
it might be held void in a court of law on the production of the senior patent. But 
such is not the case before us. Here the question is whether this land had been 
withdrawn from the control of the Land Department by certain acts of other persons, 
which include it within the limits on au incorporated town. The whole question is 
one of disputed law and disputed facts. It was a question for the land officers to 
consider and decide before they determined to issue McBride’s patent. It was within 


_ their jurisdiction todoso. If they decided erroneously, the patent may be voidable, 


but not absolutely void. The mode of avoiding it, if voidable, is not by arbitrarily 
withholding it, but by judicial proceedings to set it aside, or correct it if only partly 
wrong. It was within the province of those officers to sell the land and to decide 
to whom and upon what price it should be sold; and when, in accordance with their 
decision, it was sold, the money paid for it, and the grant carried into effect by a 
duly-executed patent, that instrument carried with it the title of the United States 
to the land. 

This Department fully considered the question here presented in the 
case of John P. S. Voght (9 L. D., 114) and there cited numerous an- 
thorities to sustain its ruling that— 

The officers of the Land Department act within the general scope of their author- 
ity in issuing patents for lands that were prior thereto a part of the public domain, 
though in particular instances their action may be unwarranted. 

The issuance of a patent for land which was a part of the public domain, or the 
fee to which was in the United States, prima facie passes the title, whether snch 
patent is a valid or void instrument without authority, and precludes the further 
exercise of departmental jurisdiction over the land until such patent is vacated by 
judicial action. 

An applicant for land covered by ontstanding patent should initiate his claim 
thereto by proceedings looking toward the vacation of said patent. 

I have quoted the syllabus in the above case because it sums up the 
ruling made in the case. 

Were it not for the surrender of these patents, this proceeding would 
properly close here; but said surrender, and the conveyance of said 
property to the United States reinvests it with jurisdiction over the 
land. Title gives jurisdiction. Juniata Lode (13 L. D., 715). 

I come now to the consideration of the applications to purchase 
under the act of June 8, 1872, supra. 
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Said act is as follows— 

The Secretary of the Interior is authorized to permit the purchase, with cash or 
military bounty-land warrants, of such lands as may have been located with claims 
arising under the seventh clause of the second article of the treaty of September 30, 
1854, at such price per acre as he deems equitable and proper, but not at a less price 
than $1.25 per acre, and the owners and holders of such claims in good faith are also 
permitted to complete their entries, and to perfect their titles under such claims 
upon compliance with the terms above mentioned; but it must be shown to the sat- 
isfaction of the Secretary of the Interior that such claims were held by innocent 
parties in good faith, and that the locations made under such claims have been 
made in good faith and by innocent holders of the same. 

Does this section give the right to holders under a location made 
after the act was passed? I think not, and for this reason I am of the 
opinion that said applications must be denied. 

In order to ascertain the true meaning of the act of 1872, supra, the . 
reasons and the purpose of the statute, derived from the then existing 
state of things, will first be considered. Smythe v. Fiske (3 Wall., 
O14). 

On April 20, 1871, the Secretary of the Interior directed you to “ sus- 
pend all Chippewa scrip locations or personal applications not yet pat- 
ented, made by any Chippewa mixed bloods under the second article 
of the treaty of September 30, 1854, with the Chippewas.” (Copp’s 
Land Laws, 1st.Ed., p. 711.) While this order was still in existence 
on December 20, 1871, by resolution the House of Representatives re- 
quested the Department to communicate to that body certain informa- 
tion in relation to the issuance and location of said scrip. (Chip. Scrip 
Report, p.3.) The information was given on March 12, 1872, (Ibid., 3.) 
At page 50 of the report submitted a copy of a letter from the Secre- 
tary of the Interior to the Commissioner of Indian Affairs dated April 
21, 1871, states why the order of 1871 supra, was made. The letter is 
as follows— | 

Great uncertainty seems to exist in reference to the identity of the parties entitled 
to the land and land scrip provided for under the treaties above referred to (Sep- 
tember 30, 1854, October 2, 1863, and April 12, 1864), and much complaint has been 
made to me in reference to the frauds practiced and now contemplated under the 
foregoing treaties. 

The Secretary’s report to Congress further showed that patents had 
issued for lands located with both valid and invalid scrip, without as 
well as within the ceded territory (pages 244-259). 

The act of June 8, 1872, was passed, therefore, with a full knowledge 
of the condition of the locations, and patents issued thereon outside of 
the ceded lands and with a knowledge that these locatibdns were illegal, 
and to save the title to those innocent holders who had purchased these 
lands after location, Congress had passed the act in question. This 
act is based upon the knowledge that the scrip locations made outside 
of the ceded lands were illegal, and was passed to afford a means by 
which bona fide holders who had nothing to do with making these 
locations might gain titles by buying direct from the government. It 
could not have been intended, knowing that the scrip could not be 
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legally located outside of the ceded lands, that it might be so there- 
after located and the land sold and the purchasers allowed to buy from 
the government as would be the case if the present applications should 
be allowed. 

_ The Department had at one time before the passage of the act of 
1872 recognized the right of a holder of this scrip to locate it any where 
in the United States, and Congress recognizing this construction to be 
incorrect, but with a view of the equities of these holders, made the act 
of 1872 broad enough to afford them relief, provided they could show 
to the satisfaction of the Secretary of the Interior that such claims were held by 
innocent parties in good faith, and that the locations made under such claims have 
been made in good faith and by innocent holders of the same. 

How could it be said that one is a holder in good faith whose rights 
were sought to be acquired long after the passage of the act of 1872, 
and long after the time when the scrip locations were held to be cate 
able only on the ceded lands from the Chippewas? 

The act of 1872 was not intended, in my judgment, to help those she. 
in violation of the rules and law, located scrip outside of the ceded 
lands after 1872. That act dealt with the present condition only. For 
these reasons the applications to purchase are denied. 

Since the deeds in this case were executed by the owners but have 
not been accepted by the government, and since the patents were de- 
livered to you for the purpose of correcting errors and giving the pat- 
entees better titles than they now have, and since, as has been herein 
decided, such errors cannot be corrected and such parties cannot pur- 
‘chase their tracts under the act of June 8, 1872, you will therefore 
return to said several claimants the deeds made by them, their abstracts 
of title, and the patents you now hold. These instruments have never 
been accepted by the government, and should now be returned in order 
that these applicants may be placed in statu quo. 

Your judgment is accordingly affirmed. 


PRE-EMPTION ENTRY—CONFIRMATION. 
UNITED STATES v. PULLEN, 


A pre-emptive right can not be acquired by one who enters upon and uses the land 
for purposes of business only, and who attempts to secure the status of a settler 
in fraud of the possessory right of an Indian tribe; noris an entry of such char- 
acter within the confirmatory operation of section 7, act of March 38, 1893. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 1, 1893. 


The land involved in this entry is lot 6, Sec. 21, SW. 4 of SW. 4 of 
Sec. 22; lots 4 and 5, Sec. 21, lot 1, Sec. 27, and lots 1, 2 and 3, Sec. 28, 
T. 28 N,, h,.15 W., Seattle, Washington, land district. 

12771—voL 16——14 
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The record in this case shows that Daniel Pullen filed pre-emption 
declaratory statement, July 8, 1882 on lots 4 and 5, Sec. 21, lot 1, See. 
27, and lots 1,2 and 3, Sec. 28, of said township and range, alleging 
settlement March 1, 1880. After due notice he submitted final proof 
and made cash entry July 9, 1883. He made timber land entry Novem- 
ber 5, 1883, for lot 6, Sec. 21, and the SW. 4 of SW. 4, Sec. 22, said | 
township and range, alleging that the land was unfit for agricultural 
purposes and chiefly valuable for its timber. 

On September 10, 1884, the Indian agent at the Neah Bay, Washing- 
ton agency, directed the attention of the Commissioner of Indian Affairs 
to the fact that there was situated on said land the Indian village of the 
Quillehute Indians, and had been occupied by them as such from time 
immemorial. He requested that the entries be canceled. Upon this 
information being communicated to your office by the Indian Commis- 
sioner, you ordered the entries to be investigated by a special agent. 
This order was issued on October 7, 1884. It is not necessary to recite 
the correspondence that passed subsequently between you and the 
Commissioner of Indian Affairs on the subject, the delays of the spe- 
cial agent in making the examination caused by deaths, resignations 
and the inaccessibility of the land. Suffice it to say that the Indian 
Service was persistent and untiring in its efforts for a thorough exam- 
ination of the entries. (See Report of the Commissioner of Indian 
Affairs 1885, page 188; 1887 page 209; 1889, page 285). The result ot 
the investigation was that on October 12, 1887, you directed the entries 
to be canceled, and Pullen was allowed sixty days within which to ap- 
ply for a hearing. This you did on the FEpOEY of the special agent, 

dated August 27, 1887. 

Application was made for a hearing by Pullen and granted December 
3, 1887, The matter was again delayed for various reasons until No- 
vember 6, 1890, when the testimony was begun at Port Townsend, 
before United States commissioner, afterwards before a notary on the 
land, and finally finished before the local officers December 15. Due 
notice of this hearing had been served personally on the claimant, his 
wife and the Washington Fur Company. As a result of this hearing 
the receiver held that the entries should be held for cancellation; the 
timber entry “for the double reason that the land is suitable for agri- 
cultural purposes and was used by the Indians in connection with their 
village on lot 1, of section 28. That the pre-emption cash entry should 
be canceled solely for the reason thatthe tract was occupied by the 
Indians prior to the time that Mr. Pullen made his settlement and im- 
provements on the land.” 

Pullen appealed, and you by letter of September 22, 1891, reversed 
. the decision of the receiver, holding that the pre-emption cash entry 
was confirmed under section 7 of the act of March 3, 1891, as “ a period 
of more than two years had intervened between the issuance of the 
final receipt and the initiation of any proceeding on the part of the gov- 
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ernment,” and in regard to the timber land, you held that it was chiefly 
valuable for timber and unfit for cultivation in its natural state. You 
therefore ordered that the entries be relieved from suspension and 
approved for patent. Of this action you notified the Commissioner of 
Indian Affairs, and he, on September 25, 1891, addressed me a com- 
munication regarding this matter and recommended that I 


cause the Commissioner of the General Land Office to certify the proceedings in 

this case to the Department, and to suspend further action thereon until the Secre. 
tary of the Interior shall pass upon the same,—proper notice to be given to the de- 

fendant,—Pullen, and if you concur in the views herein expressed, that you reverse 
the decision of the General Land Office in this case, and cancel Mr..Pullen’s said en- 
tries, to the end that the Indians may enjoy the use and occupation of these lands 

to which they are justly and legally entitled. 

The record was therefore forwarded to this Department, as directed 


by letter dated November 5, 1891. 

By a treaty confirmed and promulgated March 8, 1859 (12 Stat., 971), 
between the United States and the tribes of the Qui-nai-elt and Quil- 
leh-ute Indians, the lands herein involved were ceded to the United 
States. By the second article of said treaty, it was stipulated that— 

There shall, however, be reserved, for the use and occupation of the tribes and 
bands aforesaid, a tract or tracts of land sufficient for their wants within the Terri- 
tory of Washington, to be selected by the President of the United States, and here- 
after surveyed or located and set apart for their exclusive use, and no white man 
shall be permitted to reside thereon, without permission of the tribe and of the su- 
perintendent of Indian affairs or Indian agent. And the said tribes and bands agree 
to remove to and settle upon the same within one year after the ratification of this 
treaty, or sooner if the means are furnished them. In the mean time it shall be law- 
ful for them to reside upon any lands not in the actual claim and occupation of citi- 
zens of the United States, and upon any lands claimed or occupied, if with the per- 
mission of the owner or claimant 

And the third article provided— 

The right of taking fish at all usual and accustomed grounds and stations is se- 
cured to said Indians-in common with all citizens of the Territory, and of erecting 
temporary houses for the purpose of curing the same; together with the privilege 
of hunting, gathering roots ana berries and pasturing their horses on all open and 
unclaimed lands. 

By executive order of November 4, 1873, a reservation was set apart 
for the Indians in accordance with said treaty. The reservation had been 
selected sometime before, but these Indians were never removed thereon. 

Counsel for defendant insists that by reason of this treaty the land 
in dispute became subject to entry, notwithstanding the actual pres- 
ence of the Indians. This might be trueif it is found that the entries 
under consideration were bona fide under the law, so that so far as this 
point is concerned in this case it rests entirely upon the facts. How- 
ever, I will say that the Indians claim they never made any such treaty 
and Superintendent Milroy, under date of October 1, 1882, in his report 
on these Indians says: : 


But one of the four tribes that have been made parties to the Quinaielt edcety is 
on the reservation. The Quiliutes, Hohs, and Quits reside at different points and dis- 
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tances on the coast north of the reservation, and say they never agreed to sell their 
country, nor did they, to their knowledge, sign any treaty disposing of their right to 
it. That they were present at the time the treaty with them is alleged to have been 
made, but that the paper that they signed was explained to them to be an agreement, 
to keep the peace with citizens of the United States, and to accord them the same 
rights to come into their country and trade for furs, etc., as had previously been 
accorded to the Hudson Bay Company, and that the presents and payments in goods 
that they then received, and have been since receiving, were believed by them to be 
in consideration of their observance of that agreement. They therefore refuse to 
leave their homes and localities in which they then and still reside, and move on the 
reservation which they (Quiliutes, Hohs and Quits) regard as the homes and the 
property of the Quinaielts. 

(Reports of Commissioner of Indian Affairs, 1872, 339.) 

I might further add that the government has continued to recognize 
the right of the Indians to this land. It established a school there in 
1884 and the same has been maintained ever since. In 1889, twenty-six 
of the houses belonging to the Indians were destroyed by fire. The 
agent at Neah Bay was sent there by the Commissioner with funds to 
assist them in rebuilding. He purchased 55,100 feet of lumber for them, 
furnished them with windows, doors, nails, hinges, butts, etc., and they 
built new houses on the land, under direction of the Indian bureau. 

The land in controversy, included in the pre-emption entry, is situ- 
ated on the Pacific ocean at the point where the Qunuillehute river 
empties into the same. The land is irregular in shape and except on 
the east side,is entirely surrounded by water. A portion of it has 
been occupied by the Quillehute Indians, a small fish-eating tribe, from 
a time when the memory of man runneth not to the contrary. The 
census of the tribe taken every year from 1872 to 1892, inclusive, shows 
an average population for those years, of a fraction over two hundred 
and sixty-five. The survey of the land was approved May 29, 1882, 
but the presence of this Indian village was not noted. 

The testimony is quite voluminous and, in some particulars, conflict- 
ing, but all the witnesses agree that there has always been an Indian 
village on lot 1, in section 23. The first white man of whom there is 
any record who visited the place was the witness James, who went 
there in 1854 to assist in saving the ‘* Southerner” that had been 
wrecked at that pot. He was there nine weeks. The Indians were 
friendly and rendered valuable services in rescuing the passengers, 
mails, and cargo from the wrecked vessel. At that time there was a 
village, occupied by the tribe. ‘The witness Swan was there in July, 
1861, and visited the Indians in their houses. He was the first white 
man to ascend the Quillehute river and visit their houses up there. 
The witness Thompson, was there in 1867. He also testifies that there 
was @ village there. The witness Balch was there in 1870. He found 
Indians at the village, and testifies that they had gardens under culti- 
vation in a rude way. Upto this time there was no white man liv- 
ing in that vicinity. The village was located on the hill which slopes 
down to the beach. These witnesses also testify that they found a 
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rude sort of a fortress or stronghold on lot 3, in that section that had 
formerly been used by them during their wars with other tribes, 
when they were a strong and powerful nation, but at that time it was 
abandoned. I gather from the testimony that the male portion of these 
Indians spent their time sealing during the months of March, April 
and May. They hunted up the river early in June and went whaling 
in the same month, and continued at that during July. I understand 
those excursions were of short duration, two or three days at a time, 
when they would return to the village. In October they would go up 
the river again for salmon fishing, staying three or four weeks. It 
seems that those who were unable to join these expeditions, including 
the squaws, went up the river in the spring, planted potatoes and 
gathered roots. They had houses up there for their use during these 
journeys. In the fall the potatoes were gathered and taken to the vil- 
lage, where all their products were taken. During the winter months 
they all lived in the village spending their time at their annual feast 
and dancing. It seems that the village was never entirely vacated at 
any season, but the aged and infirm and others always remained there. 
This village is now known as Lapush. 

As to Pullen’s occupancy of the land, it is shown that he passed over 
it first in 1870. In 1875 he had a small house for trade ou his own ac- 
count. He denies that he did any trading at all prior to 1880, but I 
think it is shown that he did a small business in this way with the In- 
dians though it is not apparent that he had any stock for that purpose, 

His trading stock consisted of vegetables that he raised on the prai- 
rie. He did not stay there continuously until after 1880, but was there 
about one-half of the time. Balch says that during the time he was 
there, from April, 1879, to February, 1880, trading with the Indians for 
a man named Gallick, Pullen had a house there for trade on his own 
account, but he lived seven miles distant on the prairie. It seems that 
in 1880, he built a building on lot 1, in Sec. 28, which he used as a store 
and residence. He then became storekeeper for Baxter and Co., and 
continued as such until that firm was succeeded by the Washington 
Fur company, in 1885, He has been employed in the same capacity by 
this company ever since, doing business in the same building. The 
opinion of the witnesses generally on behalf of the government is that 
this building was put up and owned by Baxter and Co. Pullen denies 
this, and says the building was his own. I think, however, that it is 
clearly deducible from the testimony that that firm and subsequently the 
corporation owned the building. The testimony of the chief “Jimmy,” 
who is thirty-five years old, and that of ‘Addie Sox,” I think is entitled 
to some weight, and particularly as the story they tell is not denied by 
Pullen. Briefly, it is as follows: 


Daniel first came to this place to get a piece of land on the prairie; said he was 
going to build a house there; I helped him to build the road and helped him to 
plow. Eph Pullen was down here at Lapush and had a little store which was 
blown down by wind and he bought an Indian house for a store and then went up 
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on the prairie and then Pullen came down to the Indian village and bought an In- 
dian house to make a store on the hill. He sold that house; he then went up to 
Neah Bay and came back with Mr. Baxter. He and Dan came down to my house; 
‘‘ when Dan was going from my house he was going to keep a store at Lapush; Dan 
said he was going to keep a store there; he did not want anything else, that all he 
wanted to come there for to make a store at Lapush.” Gallick told me to make a 
store there; said he did not want this land only to keep store; Dan said he did not 
want the land only to keep store. 

I asked Howeattle whether he wished Gallick or Mr. Baxter to keep store here. 
Howeattle said let Baxter build a store below the hill where the store is now stand- 
ing; ‘‘he did not want to build a store on the hill because he afraid Baxter he get 
the land, so Baxter built a store below the hill where Howeattle told him to make a 
store; so all the Indians told Baxter to build a store; they did not want him to 
build on the hill. Then he keep store—one here—after that house was finished.” 
I had a garden back of the hill where the old Indians had a garden long before 
and Dan Pullen saw me fix up the fence; he came there and told me to stop; 
“this land is mine.” He said he would give me $6; my wife was working with 
me and Pullen said: “If I stop keeping store you get this land back,” and I said 
“all right.” When Pullen bought that piece of land from me he said he got 
Jand from Washington. I got an Indian house and Pullen said “I got this land 
from Washington,” and he wanted to get this house that I had just bought and 
paid me $10 for it; he told me again that he got all this land and said “ Jimmy, 
you go tell Taylor to get off; to take his house off,” and said again to me ‘‘ You go 
tell Albert to get off.” Albert’s house belonged to Howeattle and when he died he 
gave it to Albert; so he told them to pull the house down, and Albert and Taylor 
said “‘No;” . . . JI do not want to pull my house down; this is my grand- 
father’s house.” Pullen gave me $6, and told me to give it to Taylor, which I did, 
and told him: ‘-I am afraid Dan Pullen going to kill you.” He gave me $7, to give 
Albert and I said to Albert ‘‘ You have to get off; { am afraid Dan Pullen will kill 
you; that is what he trying to do all the time.” 

He took the money to get off. 

@. When you sold your garden for $6, to Mr. Pullen did you then uuderstand that 
you were to have the garden back, if Mr. Pullen quit keeping store and went up to 
the prairie? 

A. I understood because Dan Pullen said if he quit keeping the store he would 
give me back the land. 


The witness, Addie Sox, corroborates Jimmy as to the house of Eph 
Pullen being blown down; his taking a small Indian house and his de- 
parture from the village, and says: 


Dan Pullen bought an Indian house on the hill at that time; he just want the 
house, not the ground; when Baxter came down to Quillehute he built a store below 
the hill where a store now stands; the old chief Howeattle, said to Baxter ‘‘ Make 
a store on the hill; did not want him to make a store where the Indian village is.’’ 
It was ten years ago when Baxter had the store and then Pullen keep the store in it. 
Dan came to my house and asked meif I would let him have my garden as he wanted 
to raise something and gave me a blanket worth $5,to pay for the fence and for 
work I had done and old stumps. He said he did not buy the ground, just the fence 
aud to have lots of wood, and when he quit keeping store he would go up to the 
prairie and give me back the ground. ; 


Oliver Wood, formerly Indian agent at the Quinaielt agency, testi- 
fied that Pullen told him in 1880 or 1881, when he was there on busi- 
ness of the agency, that the store building belonged to Baxter. Pul- 
len does not deny this conversation. 
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The government introduced a certified copy of a deed from Pullen 
and his wife to Albert M. Brooks, who was shown to be a member of 
the firm of Baxter and Co., dated August 14, 1884, for five acres of 
ground upon which the store building is located, the consideration 
being $1.00; also a deed from Brooks and wife to the Washington 
Fur Company, for the same land, dated January 9, 1885. To the store, 
aS originally constructed, Pullen put on an addition, and, with his 
family, resided there. This is the residence that he had on the land 
When he made final proof. 

I think a fair preponderance of the testimony shows that this house 
was the property of Baxter and Co., at the time of the cash entry, and 
that the same was used for business purposes. The residence of Pullen 
thereon was a mere incident to his business occupation; a convenience 
for himself, and his residence was not established or maintained with 
a bona fide intention of procuring a pre-emption claim. 

T think this conclusion is fully justified by the other improvements 
he had at that time. His final proof shows that he had “about three 
acres” under cultivation and this he used for a garden. While it is 
impossible to tell how much of the land the Indians had in their gar- 
dens, yet it is shown that some of the land Pullen then claimed to have 
under cultivation had been taken from them by him. His present 
residence stands on the spot formerly occupied by Indian Californis’ 
house, whom he forced to move off. The Indian’s story of this is as 
follows: 


My house was removed five years ago by Pullen; it was situated on the land where 
his honse now stands. He came into my house and told me to tear it down; I said 
‘*No, Idon’t want to put my house up; I have just finished a new honse.” The 
house is not like Indian houses you have now. He came to my house again and sit- 
ting down by my side said ‘‘I want you to tear your house down, I am going to 
build a house on this place where your house now stands. I want you to tear the 
house right off. I said ‘No, sir; I do not want to put my house off, and when I said 
“No” he struck me in the face and said ‘‘I want you to tear your house right off.” 
I was holding two babies when Pullen struck me and I did not want to strike him 
back because one of my feet was cut with an axe and I had to walk around on 
crutches. I tore my house down; I was afraid of Pullen. He gave mea keg of 
nails, 

I therefore find that the entryman originally went upon and used 
this land only for business purposes; that he got permission from the 
Indians for that purpose only, and in fraud of their possessory right, 
has attempted to secure the same. 

It needs no argument to convince the seacent of the policy of the 
government toward the aborigines of the country, that their rights 
will, under the law be protected where, in ignorance of their rights and 
by reason of their confidence in the integrity of the more learned set- 
tler, they have been defrauded of their heritage. This little peninsula, 
has been their harbor aud their refuge for ages. By their own labor 
and skill as fishermen they have always been and are now self support- 
ing. To deprive them of this landing place and thus destroy their own 


216 DECISIONS RELATING TO THE PUBLIC LANDS. 


usefulness and deprive them of the only vocation they are capable of 
pursuing, would be a cruelty that is abhorent to our policy. Therefore, 
within the reasonable construction of the law the protecting arm of 
the government will be extended to guard them from the avarice and 
cupidity of their more enlightened brother the white man. Inasmuch 
as the government has recognized their right to occupy this land, not- 
withstanding the treaty of 1859, I hold that their rights then are simi- 
lar to those of a settler, and that the acts of Pullen in getting and 
holding possession of the land were those of a trespasser and he can 
take nothing thereby. As a further recognition of the right of the 
Indians to this land by the government the identical land in dispute, 
together with others in the neighborhood, were, by executive order of 
February 19, 1889, withdrawn from sale and settlement, subject, how- 
ever, to any existing rights of any party. 

The language of the supreme court in Atherton v. Fowler (96 U.S., 
page 519) seems particularly applicable to this case. 

Does the policy of the pre-emption law authorize a stranger to thrust these men 
oui of their houses, seize their improvements, and settle exactly where they were 
settled, and by these acts acquire the initiatory right of pre-emption? The gener- 
osity by which Congress gave the settler the right of pre-emption was not intended 
to give him the benefit of another man’s labor, and authorize him to turn that man 
and his family out of their home. It did not propose to give its bounty to settle- 
ments obtained by violence at the expense of others, The right to make a settlement 
was to be exercised on unsettled land; to make improvements on unimproved land. 
To erect a dwelling-house did not mean to seize some other man’s dwelling. It had 
reference to vacant land, to unimproved land; and it would have shocked the moral 
sense of the men who passed these laws, if they had supposed that they had extended 
an invitation to the pioneer population to acquire inchoate rights to the public lands 
by trespass, by violence, by robbery, by acts leading to homicides, and other crimes 
of less moral turpitude. 

See also Christian v. Strentzel, 7 L. D., 68; Turner v, Bumgardner, 
5 L. D., 377; and Roberts e¢ al. v. Gordon, 14 L. D. 475. 

It is urged by counsel that this entry should be confirmed under the 
seventh section of the act of March 3, 1891. I do not think it is con- 
firmed under that act, for the reason that the entry was a nullity in its 
inception and it does not therefore come within the meaning of the 
statute. Mee v. Hughart, 13 L. D., £84; United States v. Smith, id., 
533. 

The great conflict in the testimony is in regard to the character of 
the land included in the purchase under the act of June 3, 1878 (20 
Stat., 89). The witnesses on behalf of the government, at least those 
who claimed to have any knowledge of it, are uniformly of the opinion 
that the soil is good for agricultural purposes and the timber of no 
value, except for firewood, while those on the part of the defendant, 
are equally as positive that its only value is for the timber. I think, 
however, that a fair preponderance of the testimony shows that the land 
was not subject to entry as timber-land. It strikes me that the gov- 
ernment’s witnesses, by reason of their long and thorough acquaint- 
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ance with the land, are better prepared to know the true condition 
than those who are, for the most part entirely unfamiliar with the lines, 
the character of the soil or the growth thereon, except by a casual ob- 
servation or superficial examination; that by reason of their apparent 
disinterestedness and the fairness and impartiality with which the 
witnesses for the government give their testimony, it is entitled to more 
weight than that offered by the defendant, supported as it is almost 
entirely by the relatives of himself and wife. 

Your decision is therefore reversed and you will cause said entries to 
be canceled. You will, also, inform the Vommissioner of Indian Af- 
fairs of this decision. 


— ey 


PEREIRA ¥. JACKS. 


Motion for review of departmental decision of September 8, 1892, 15 
L. D., 273, denied by Secretary Noble, March 2, 1893. 


————e 


RATLROAD GRANT—ADJUSTMENT. 


FLORIDA CENTRAL AND PENINSULAR R. R. Co. 


The right to the grant conferred by act of May 17, 1856, has not been forfeited by any 
act of the Florida R. R. Co., or its successors, and the State of Florida has by no 
act of its legislature denied to said company the benefits of said grant, but has 
through its executive recognized the rights of said company thereunder, and it 
is therefore incumbent upon the Department under the uct of March 3, 1887, in 
the absence of any Congressional action looking toward forfeiture, to proceed 
with the adjustment of said grant, though the road was not constructed within 
the time fixed therefor. 


Secretary Noble to the Commissioner of the General Land Office, March 
2, 1898. 


Referring to my letter of February 15, 1893, returning to your office, 
with my approval, clear list No. 3 of lands within the Gainesville land 
district, Florida, selected on account of the grant made by the act of 
May 17, 1856, to aid in the construction of a railroad “‘ from Amelia 
Island on the Atlantie to the waters of Tampa Bay, with a branch to 
Cedar Keys on the Gulf of Mexico,” which road is now known as the 
Florida Central and Peninsular Railroad Company, I have deemed it 
proper to submit for your information the reasons that prompted the 
decision and action of the Department in said matter. 

On March 16, 1891, I addressed you a letter stating that the Depart- 
ment was in receipt of a communication from Mr. Wayne Mac Veagh, 
complaining of the delay in the adjustment of said grant, in which I 
stated that I had not taken action thereon for the following reasons: 

Ist. That Senator Call, of Florida, has been urging upon the consideration of Con- 
gress for several years a forfeiture of this grant; 

2d. The possibility that Congress might take some action looking to a forfeiture 
thereof. 
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It appearing that it was not the policy of Congress to forfeit any 
land grants where the road had been constructed, although built out 
of time, I could see no necessity for further delay in the adjustment of 
this grant, under the provisions of the act of March 3, 1887, and di- 
rected that, unless some reason existed why such adjustment should 
not be proceeded with, you will prepare a clear list of the pending 
selections of said company and present it for my approval. 

At the time such instructions were given, there was pending befure 
the Department a motion filed by Senator Call for review of the deci- 
sion of Secretary Schurz ofJanuary 28, 1881, in the matter of the res- 
ervation of lands granted to the State of Florida, under the act of May 
17, 1856, for the construction of a road from Amelia Island to Tampa 
Bay, and Cedar Keys. 

The effect of these instructions was to deny said application, no sufii- 
cient reason being shown why the decision of Secretary Schurz, which 
had been affirmed by Secretaries Teller and Lamar, should be dis- 
turbed. 

Said decision of Secretary Schurz held, that a map showing the defi- 

nite location of said road from the junction of the Cedar Keys branch, 
at Waldo, to the waters of Tampa Bay, was filed in the Department 
December 14, 1860, and within the time required by the act for the con- 
struction of the road, all other portions of the road having been pre- 
viously exhibited by maps filed in and recognized by the Department. 
By this decision the Commissioner of the General Land Office was 
directed to make the necessary withdrawal of lands to protect the 
rights of the company and to secure the proper adjustment of the 
grant upon the line designated. It was made upon the application of 
the Atlantic, Gulf and West India Transit Company, formerly the 
Florida Railroad Company, for a review of the decision of Secretary 
Chandler of April 29, 1876, rejecting the claim for a withdrawal of 
lands and the recognition of the rights of said company under the act of 
May 17, 1856. Secretary Chandler held that no map showing the defi- 
nite location of the road from Waldo to Tampa Bay had ever been 
filed in the Department, and the failure of the company to perform 
this important act within a reasonable time after the date of the grant 
should be taken as conclusive evidence of the abandonment of the 
grant. 
_ It was urged by Senator Call, in support of his application, that the 
action of Secretary Chandler in this matter was binding upon his suc- 
cessors, and could not be revoked by Secretary Schurz, and that if it 
was competent for Secretary Schurz to reverse the decision of Secre- 
tary Chandler, it was equally competent for any subsequent Secretary 
to reverse the decision of Secretary Schurz. 

The company resisted this application, upon the ground that it was 
clearly shown that the map of definite location of the entire road had 
been filed in the Department, and the greater part of the road com- 
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pleted long prior to the expiration of the time allowed for the comple- 
tion of the road. It requested the Department to proceed with the 
adjustment of the grant in accordance with said decision. 

In passing upon this application Secretary Lamar, in an elaborate 
opinion in which all the issues were carefully presented (5 L. D., 107), 
concurred in the ruling of Secretary Schurz—which had also been con- 
curred in by Secretary Teller in his decision of January 30, 1884,—that 
the map of definite location was filed by the Florida Railroad Company 
within the time required, and it.was held that, under the facts pre- 
sented, Secretary Schurz had the right to entertain jurisdiction of the 
subject; but he declined to direct the Commissioner to proceed with 
the adjustment of the grant, because proceedings were then pending in ~ 
Congress looking to the forfeiture of said grant. 

Congress having failed to provide for the forfeiture of this grant, the 
company, on March 7, 1887, again urged that the Commissioner of the 
General Land Office be directed to proceed without delay with the ad- 
justment of said grant, and pending the consideration of this applica- 
tion, Senator Call again filed in the Department a request that no action 
be taken looking to the certification of lands to the Florida Railway and 
Navigation Company, upon the following grounds: 

(1.) That no location was ever made under this grant within the lifetime of the 
grant, under any authority from the State, or its legislature, or its executive. 

(2.) That no grant was ever made by the State of this land to the Florida Railway 
Company or its successors, or to any other company. 

(3.) That none has ever been made up to this date. 

(4.) That the State is is the grantee named in the act. 

(5.) That no road has ever been built under the grant or upon the line of any sur- 
vey made by authority of the State during the lifetime of the grant. 

(6.) That the Supreme Court of the United States has in numerous cases decided 
that a location under a grant was a condition precedent to the vesting of any title. 

(7.) That the grant being for lands within six miles of either side of a road be- 


tween certain designated points, that it could describe no land or line of road which 
was not built. 

(8.) That no road has ever been built on any line of survey or location made by 
authority of the State under the grant of May 17, 1856. 

(9.) That the State of Florida has, by continuous legislation since the year 1858, 
repeatedly denied to the Florida Railroad Company any of the benefits of this grant, 
and has granted a right of way and incorporated various other companies for the 
construction of a railway between Waldo and Tampa, giving, however, to none of 
them the benefit of the grant of May 17, 1856. 

(10.) That the governor of Florida, M. 8. Perry, in 1858, in his message to the leg- 
islature of Florida, officially declares that no survey and no location of any road had 
been made from Waldo to Tampa, and that he had refused to approve the location 
of the lands under the road then projected to be built by the Pensacola and Georgia 
Railroad Company to Pensacola. 


This is the motion above referred to, the several grounds of which 
may be embraced under three general heads: 

1: That no location of the road was made under proper authority, 
within the time required. 
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2: That no grant was made by the State of this land to the Florida 
Railroad Company, or its successors. 

3: That the State of Florida has denied to the Florida Railroad Com- 
pany the benefits of this grant, and has incorporated and granted to 
other roads theright of way between Waldo and Tampa, giving to none 
the benefits of the grant of May 17, 1896. 

The first ground was fully settled and disposed of by Secretary La- 
mar’s decision of August 30, 1886, re-affirming the decision of Secretary 
Teller, who by that decision re-affirmed the decision of Secretary Schurz, 
holding that a map of definite location of the whole line of road was 
filed in the Genera] Land Office within the time required for the con- 
struction of the road. (See 2 L. D., 561; 5 L. D., 107, and Ex. Doc. in 
record, page 12.) 


It is further alleged by Senator Call “that no grant was made by 
the State of this land to the Florida Railroad Company, or its suc- 
cessors.” 

This question was also considered by Secretaries Lamar and Teller, 
in the decisions above referred to, in which it was distinctly held that 
the benefits of the grant of May 17,1856, was conferred by the State of 
Florida upon the Florida Railroad Company, whose rights and interests 
thereunder have been assigned and transferred, through its successors, 
to the Florida Railway and Navigation Company. 

The act of January 6, 1855, known as the internal improvement act 
of the State of Florida, by section 4, provided for the building of cer- 
tain roads, among which was one from Amelia Island on the Atlantic 
to the waters of Tampa Bay, in south Florida, with an extension to 
Cedar Keys, in east Florida. This was done in anticipation of a grant 
of lands from the United States for the purpose of aiding in the con- 
struction of said roads. (Ex. Doe., page 18.) Section 5 of said act 
then provides: 

That the several railroads now organized or chartered by the legislature, or that 
may hereafter be chartered, any portion of whose route as authorized by their differ- 
ent charters and amendments thereto shall be within the line or routes laid down in 
section four (4), shall have the right and privilege of constructing that part of the 
line embraced by their charter, on giving notice to the trustees of the internal im- 
provement fund of their full acceptance of the provisions of this act, specifying the 
part of the route they propose to construct; and upon the refusal or neglect of any 
Tailroad company now organized to accept within six months from the passage of 
this act the provisions of the same, any other company duly authorized by law may 
undertake the construction of such part of the line as they may desire to make, and 
which may not be in progress of construction under a previous charter. 

The Florida Railroad Company, which had previously been incor- 
porated with authority to build a road from the Atlantic Ocean across 

the State to the Gulf of Mexico, accepted the provisions of said act 
| March 6, 1855, within three months after the passage of said act. 
(Journal 1858, p. 72; Documents accompanying Governor’s message.) 

By actof December 14,1855, the charter of said company was amended, 


/ 
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authorizing it to construct its road from Amelia Island, on the Atlantic, 
to the waters of Tampa Bay, in south Florida, with an extension to 
Cedar Keys, in east Florida, under the provisions of. the internal im- 
provement act. | 

By act of Congress of May 17, 1856, a grant of lands was made to 
the State of Florida to aid in the construction of a railroad “ from 
Amelia Island on the Atlantic to the waters of Tampa Bay, with a 
branch to Cedar Keys, on the Gulf of Mexico,” being the precise line 
designated in the internal improvement act, and in the amended char- 
_ ter of the Florida Railroad Company. | , 

Acting under this authority, the Florida Railroad Company, in 1857, 
filed in the General Land Office the map of definite location of that 
part of the main line of said road from Fernandina (Amelia Island) to 
Waldo, and of the branch line from Waldo to Cedar Keys, and com- 
menced the construction of the road on this part of the line, completing 
it in 1860. On December 14, 1860, the company filed a map of definite 
location oi the remaining portion of the road from Waldo to Tampa 
Bay. | 

Passing upon the question as to the right of the Florida Railway and 
Navigation Company to the benefits of this grant, as successor of the 
Florida Railroad Company, Secretary Lamar, in his decision of August 
30, 1886, said: 

The act of May 17, 1856, granted to the State of Florida, for the purpose of con. 
structing the road aforesaid, six sections per mile on each side of said road, préserib- 
ing the manner in which the State might dispose of said lands, and providing that 
if said road or branch is not completed within ten years, no further sales shall be 
made and the lands unsold shall revert to the United States. The benefit of this 
grant was conferred by the State of Florida upon the Florida Railroad Company, 
whose rights and interests thereunder have been assigned and transferred through 
its successors to the Florida Railway and Navigation Company. The road was com- 
pleted to Fernandino via Waldo to Cedar Keys in 1860, and lands inuring for that 
portion of the road were certified to the State in 1858 and 1860, a map of definite 
location for such portion having been filed and accepted as the basis of the adjust- 
ment of the grant. | 

Secretary Teller in his decision of January 30, 1884, passing upon the 
same question, said: 

This company was formerly known as the Florida Railroad Company, and by the 
act of the Florida legislature, made in anticipation of the grant, said company be- 
came the beneficiary of the grant. In 1872 the name of the company was changed 
to the Atlantic, Gulf and West India Transit Company. The route of the road from 
Amelia Island to Cedar Keys was definitely located in 1857, and the road was con- 
structed in 1860, such construction being that of all of the branch line, and that 
part of the main line from Fernandina to Waldo. 

It will be seen from the extracts above quoted that the Department 
has directly considered and recognized that the benefits of the grant 
of May 17, 1856, were conferred upon the Florida Railroad Company, 
and, acting upon this, the Department, in 1858 and in 1860, certified to 
the State lands inuring for that portion of the road from Fernandina, 
via Waldo, to Cedar Keys, which was completed in 1860. 
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The only question remaining for consideration is as to the right of the 
Florida Railway and Navigation Company to the benefits of the grant 
of May 17, 1856, for that part of the road between Waldo and Tampa 
Bay. 

In a speech delivered by Senator Call in the United States Senate, 
March 3, 1887, and filed with and made part of his application, he says: 

The fact that the State of Florida had expressly denied to this company (referring 


to the Florida Railroad Company) the ene to the grant of 1856, has never been cou- 
sidered by the Interior Department. 


In the same speech he also says: 


I had supposed that on the production of the acts of the legislature of Florida and 
the message of her governor, and the opinion of her attorney-general in December, 
1858, that this fact was established; that by an act of sovereign legislation, of full 
force and effect, the State of Florida did, in 1858, deny to the Florida Railroad Com- 
pany the benefits of the internal improvement act of 1856, and granted it to another 
company. 

It is evident from what follows, in the speech above referred to, that 
he has reference solely to that portion of the road from Waldo to Tampa 
Bay not completed within the ten years required by the act. 

This is shown by the ninth ground of objection, embodied in the third 
general ground, as follows: | 

That the State of Florida has denied to the Florida Railroad Company the bene- 
fits of this grant, and has incorporated and granted to other roads the right of way 
between Waldo and Tampa, giving to none the benefits of the grant of May 17, 1856. 

The act of the legislature of Florida (January 10, 1859), referred to by 
Senator Call, is the act incorporating the Florida Peninsular Railroad 
Company, and granting to said company the right of way from a point 
on the Florida Railroad to Tampa Bay. (Statutes 1858, page 62.) 

It is urged by Senator Call that this act denied to the Florida Rail- 
road Company the benefits of the internal improvement act of 1855, by 
conferring it upon another road, and by necessary implication also de- 
nied to the Florida Railroad Company the benefits of the grant of May 
17, 1856. He also insists that this was the opinion of the Attorney 
General of the State, to whom the matter was referred when the bill to 
incorporate the Florida Peninsular Railroad Company was pending 
before the legislature. 

The question submitted to the Attorney General was whether the 
“bill to be entitled an act to construct a railroad from a point on the 
Florida Railroad, in east Florida, to Tampa Bay, under the style of the 
Florida Peninsular Railroad Company, in any of its provisions does or 
does not conflict with the chartered rights or privileges of any other 
company /” 

He was eensidering the question with reference to the internal im- 
provement act solely, and makes no reference whatever to the rights of 
any other road under the act of May 17, 1856. The question was, 
whether, under the internal improvement act, the Florida Railroad 
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Company had the exclusive right to build a road between Waldo and. 
Tampa Bay. He says: 

While, therefore, the Florida Railroad Company may be entitled to build their 
road to the waters of Tampa Bay under authority of the amended charter, they are 
not, in my opinion, entitled to the benefit of the restriction against the building of 
a lateral road, and hence I conclude there is no provision of the bill referred to your 
committee which conflicts with the chartered rights of any other company. .. . 


The authority of the Florida Railroad Company to build the road from the point of 
divergence to the waters of Tampa is claimed to be derived from the act to amend 
the act incorporating the said company, approved 14th December, 1855. There is 
nothing in this act that I can discover which conflicts with the bill referred to your 
committee, unless it is determined that all exclusive rights and benefits of the inter- 
nal improvement act are, by the terms of the said first section, unconditionally con- 
ferred on said company. Iam, however, inclined to the opinion that the real intent 
of the first section of the amended act was simply to grant to the Florida Railroad 
Company the privilege of building their road to the waters of Tampa Bay, and that 
if they desired the exclusive privileges offered in the internal improvement law, 
they must conform to the conditions and adopt the course which only secures them 
to other companies, because to come under the internal improvement law is to come 
under its conditions as well as its benefits. 


But whatever may have been the opinion of the attorney-general, as 
to the right of the State to grant the right of way from Waldo to Tampa 
to another road and to confer upon it the benefits of the internal im- 
provement act to the exclusion of any other road, it does not appear 
that any such bill was passed. 

The act granted to the Florida Peninsular Railroad Company the 
right of way from a point on the Florida Railroad to Tampa Bay, and 
also the benefits of the “‘ internal improvement fund,” to aid in the con- 
struction of said road, but it did not deny to the Florida Railroad 
Company the benefits of the grant of 1856, or of the internal improve- 
mentact, or attempt in any manner to impair or affect the rights of any 
other company. On the contrary, it provided “that the provisions of 
this act shall not be so construed as to prejudice the chartered rights 
of any other company.” 

The internal improvement act of the State of Florida, approved Jan- 
uary 6, 1855, provided that so much of the 500,000 acres of land granted 
to the State for internal improvement purposes by the act of Congress 
of March, 1845, as remains unsold and of the proceeds of the sale of 
such lands remaining unappropriated; and also of the swamp lands . 
granted by the act of 1850, and of the proceeds of the sale of such 
lands that have accrued shall be set apart as a fund to be called the 
internal improvement fund of the State of Florida, to be applied ac- 
cording to the provisions of the act. 

The act then describes what lines of road were proper improvements 
to be aided from said fund, among which was the line from Amelia, Is- 
land to Tampa Bay. | 
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Section 21 of said act provided: 


That should the government of the United States grant land to the State of Flor- 
ida for the purpose of aiding in the construction of the lives of railroad indicated, 
and their extensions, by general or special act, said lines of railroad shall be enti- 
tled to all the benefits and advantages arising from said grant that the State of 
Florida would be entitled to by the construction of said lines of railway and their 
extensions. 

The Florida Railroad Company was incorporated by an act of the leg- 
islature of Florida, approved January 8, 1853, and under section 5 of 
the internal improvement act was entitled to the benefits of that act, 
being a chartered company authorized to build upon one of the routes 
Jaid down in section 4 of said act, having accepted the provisions of the 
act within three months after its passage. 

By act of December 14, 1855, of the legislature of Florida, the char- 
ter of the Florida Railroad Company was amended, “so that the said 
company shall have power to construct the railroad from Amelia Island 
on the Atlantic, to the waters of Tampa Bay, in south Florida, with 
an extension to Cedar Keys, in east Florida, under the provisions of 
an act to encourage a liberal system of internal improvements in this 
State, approved the 6th day of January, A. D. 1855.” This is the pre- 
cise line designated in the act of May 17, 1856, passed thereafter. 

Now, as the 21st section of the internal improvement act provided 
that the company authorized to construct the road upon any of the lines 
designated by said act should be entitled to all the benefits and ad- 
vantages of any grant made by the United States to aid in the con- 
struction of said road, there can be no question that the Florida Rail- 
road Company, by the terms of its charter and the provisions of the 
internal improvement act, was entitled to the benefits of the grant of 
May 17, 1856, upon complying with its provisions. 

The act of May 17, 1856, gave the company ten years in which to 
complete its road. In pursuance of the requirements of said act, the 
Florida Railroad Company filed a map of definite location of its road 
from Fernandina (Amelia Island) to Cedar Keys, via Waldo, in 1857, 
and completed that portion of the road in 1860, In 1860 the company 
also filed a map of definite location of the remaining portion of the 
road from Waldo to Tampa Bay, thereby causing the grant to attach 
to the specific sections contemplated by the grant along the entire line 
of the road. 

In 1858 the company had contracted for the building of forty miles 
of the road from Waldo to Tampa Bay, with a continuous extension 
twelve miles farther, and before the commencement of the war a dis- 
tance of forty-five miles of the road was graded with culverts and 
trestles constructed. | 

At the date of the act incorporating the Florida Peninsular Rail- 
road Company, the right of the Florida Railroad Company under the 
grant of May 17, 1856, had attached along the entire line of the road, 
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and having by the terms of that act ten years in which to complete 
the road, that right could not be divested by the State by incorporat- 
ing another road with the right to build a lateral line, even if the act 
pretended to divest the Florida Railroad Company of the rights ac- 
quired under the act of May 17, 1856, or of its initial right to this grant 
under the internal improvement act of January 8, 1855, because the 
title of the State was that of a mere trustee, and it had no power to 
divest the rights of the beneficiary which had been attached, having 
up to that time fully complied with the terms of the grant. 

But a reference to the act incorporating the Florida:-Peninsular Rail- 
road Company shows that it was not intended to impair, or in any 
manner affect or divest, the rights of the Florida Railroad Company; 
nor was the grant to the Florida Peninsular Company of the benefits 
of the internal improvement act inconsistent with the rights previously 
conferred upon the Florida Railroad Company, or a denial of the bene- 
fits of the grant of May 17, 1856. | 

It is also urged by Senator Call that the grant has expired and that 
the legislature of Florida made declaration of the fact that the com- 
pany was not entitled to the benefits of this grant after the expiration 
of the time required by the act for the construction of the road. 

The declaration referred to is the following resolution of the legisla- 
ture of Florida of 1868 and 1869: 

Whereas, by reason of the conflict of arms which prevailed in this State between 
the years of 1861 and 1865, it became impracticable to proceed with the construction of 
the roads comprehended in the system of interna] improvement adopted by this State, 
whereby the grant of lands made by the United States in aid thereof, so far as ap- 
plicable to the unconstructed portion of said system, expired by the operation 
of the limitation contained in the fourth section of the act of Congress making said 
grant; and 

Whereas, this State is now desirous of promoting the completion of the said system, 
or so much of the unfinished part as leads from Amelia Island to Tampa Bay: There- 
fore 

Be it resolved, That our Senators and Representatives in Congress be requested to 
urge the early passage of an act reviving the grant contained in the act of Congress 
entitled “An act granting public lands in alternate sections to the States of Florida 
and Alabama, to aid in the construction of certain railroads in said States,” approved 
May 17, 1856, and that the operation of said act be exfended to a term of ———~ years 
from the passage of an act reviving the aforesaid grant; but nothing herein contained 
shall be construed as a request to grant any lands to companies heretofore chartered 
by any State of the Union or by any act of Congress. 

I see nothing in this resolution to warrant the conclusion arrived at 
by Senator Call, but, on the contrary, it shows that the State was anx- 
ious to have the grant revived for the purpose of completing the road 

commenced by the Florida Railroad Company. The resolution merely 
- shows that the legislature supposed at the time that the grant had 
lapsed, but the decision of the Supreme Court of the United States in 
the case of Schulenberg v. Harriman (21 Wall., 44), rendered shortly 
thereafter, in construing a grant precisely similar in this respect, cor- 
rected this error. 

12771—voL 16——15 
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By an act of the legislature of Florida, approved January 18, 1872, 
the name of the Florida Railroad Company was changed to the Atlan- 
tic, Gulf and West India Transit Company, continuing the rights, fran- 
chises. privileges, etc., the same as if no change had been made. 

By section 4 of the act of December 14, 1855, amending the charter 
of the Florida Railroad Company, it was provided: 

That the president and directors of the Florida Railroad Company may set off any 
portion of their line to persons desirous of constructing the same, and in that event 
such portion may have a distiuct organization, with all the grants, rights, powers, 
duties, and privileges conferred on the Florida Railroad Company, with the right to 
adopt a different name, in order to keep the stock account and liabilities separate. 

Acting under this authority, the Atlantic, Gulf and West India 
Transit Company, by proper assigninent set off and gave authority to 
the Peninsular Railroad Company to build that part of the road from 
Waldo to Ocala, a distance 44.88 miles, and on July 1, 1882, the governor 
of the State of Florida made the following certificate to the Secretary 
of the Interior: 

Sir: I have the honor to certify that the railroad from Waldo to Ocala, in the 
State of Florida, being a part of the line of railroad from Amelia Island, on the At- 
lantic, to the waters of Tanipa Bay, specified in the act of Congress approved May 
17, 1856, and entitled ‘‘An act granting public lands in alternate sections to the 
States of Florida and Alabama to aid in the construction of certain railroads in said 
States,” has been completed, and is in actual operation, and that said railroad from 
Waldo to Ocala is of a continuous length of 44.88 miles, 

Acting under the authority conferred by section 4 of the act of De- 
cember 14, 1855, above referred to, the Atlautic, Gulf and West India 
Transit Company by proper assignment set off and authorized the Trop- 
ical Florida Company to build that portion of their line of road from 
Ocala to Tampa Bay, and on August 5, 1882, the governor of the State 
of Florida made the following certificate to the Secretary of the Inter- 
ior: | 

I have the honor to certify that twenty-six miles five hundred and twenty feet of 
railroad, commencing at Ocala, in Marion County, State of Florida, and running 
southwardly toward Tampa Bay, the same being a part of the line of railroad desig- 
nated in the act of Congress approved May 17, 1856, entitled ‘‘ An act granting pub- 
lic lands in alternate sections to the States of Florida and Alabama, to aid in the 
construction of certain railroads in said States,” to run from Amelia Island, on the 
Atlantic, to the waters of Tampa Bay, with a branch to Cedar Keys, on the Gulf of 
Mexico. are completed, and that the said twenty-six miles five hundred and twenty 
feet of railroad is owned and operated by the Tropical Florida Railroad Company. 

By act of March 8, 1881, the legislature of Florida incorporated the 
Tropical Peninsular Railroad Company with the right to construct a 
road from a point at or near Ocala to the city of Tampa, with a grant 
of alternate sections of swamp and overflowed lands to the extent of 
six sections per mile on each side of said road. 


The act incorporating the said-Failroad company was not intended to 
divest the rights of the Florida Railroad Company, or its successor, the 
Atlantic, Gulf and West India Transit Company, nor was the grant of 
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lands made by said act given in lieu of lands granted to another road 
by the act of May 17, 1856, because the act expressly provided ‘that 
the grant of lands herein made shall not interfere with any other rights 
heretofore granted to any other railroad company.” 

Under its charter the Tropical Peninsular hailroad Company had the 
right to build a line of road from Ocala to Tampa, and to receive there- 
for the benefit of the grant made by the act; but this did not impair or 
in any wise diminish the right of the Atlantic, Gulf and West India Tran- 
sit Company from also building its line of road from Ocala to Tampa Bay, 
either with its own funds or by authorizing another company to build 
said line under the authority conferred by section 4 of the act of Decem- 
ber 14, 1855, and to receive therefor the benefit of the grant of May 17, 
1856. | 

The chartered privileges of the Tropical Peninsular Company are not 
inconsistent with the rights of the Florida Railroad Company and its 
successors, under the grant of May 17, 1856, and the governor of the 
State of Florida recognized that right when he certified to the Secretary 
of the Interior that twenty-six miles of said road, commencing at Ocala 
and running south in the direction of Tampa Bay were completed ‘the 
same being a part of the line of railroad designated in the act of Con- 
gress approved May 17, 1856,” and that said twenty-six miles of rail- 
road is owned and operated by the Tropical Florida Railroad Com- 
pany. 

Whether a company receiving a grant from the State to aid in con- 
structing a lateral line of road between the same points named in the 
charter of the Florida Railroad Company, would by the acceptance of 
authority from the Florida Railroad Company, or its successors, to build 
the road upon its line, be entitled to the benefits of the grant from the 
State, is not necessary to be considered in connection with the right of 
the Florida Railroad Company or its successors, or its assignees under 
the act of May 17, 1856, because that is a question solely between the 
State and the company, in which the government has no interest. 

In January, 1883, the Peninsular Railroad Company and the Tropical 
Florida Railroad Company were merged and consolidated under the 
name of the Florida Transit Peninsular Railroad Company, and on 
March 5, 1884, all of the several companies that built any part of the 
line of road from Amelia Island to Tampa Bay, with a branch to Cedar 
Keys, were consolidated and merged in one coinpany, under the name 
of Florida Railway and Navigation Company, now known as the 
Florida, Central and Peninsular Railroad Company, which now repre- 
sents all right, title, and interest in said line of road. 

These several consolidations were all made under and in accordance 
with the laws of Florida, and the legality of said consolidation has 
been certified to by the officials of said State and seems not to be ques- 
tioned. 

With the exception of the grant for the road in question, the grants 
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made by the zct of May 17, 1856, have been practically adjusted. This 
road has been entirely constructed, the portion between Fernandina 
and Waldo (eighty-five miles) having been built in time, the remaining 
portion between Waldo and Tampa (152.65 miles) after the expiration 
of the time limited by law, and in each instance the governor of the 
State has certified to the construction of these roads, as they progressed 
under and in accordance with the provisions of the 4th section of the 
act of Congress making the grants, and in other ways gave recognition 
to the companies claiming through the State. 

The grant in question was the subject of departmental report of Jan- 
uary 10, 1883, in response to Senate resoiution of December 27, 13882, 
and, again, in report of February 7, 1884, in response to Senate resolu- 
tion of February 7, 1884, and since that time numerous reports have 
been made in each instance upon bills introduced by Senator Call look- 
ing to the forfeiture of this grant. 

It will thus be seen that since 1883, Congress has been, at regular in- 
tervals, kept informed as to the status of this grant, and during this time, 
more than ten years, no action has been taken looking to the forfeiture 
of the same. 

After a careful consideration of all the objections that have been 
urged against this grant and the listing of lands on account thereof, I 
became satisfied that the right to the grant of May 17, 1856, had not 
been forfeited by any act of the Florida Railroad Company, or its suc- 
cessors; that the State of Florida has, by none of the acts referred to, 
denied to said company the benefits of said grant, but that the State of 
Florida, through its governors, has recognized the right of the com- 
pany to receive the benefits of said grant, since the dates of the acts re- 
ferred to, and that the Florida Central and Peninsular Railroad being 
now the successor of every company having aright to build any part of 
said road, under articles of consolidation made under and according to 
the laws of Florida, and so recognized by said State, and the road hav- 
ing been constructed, under the provisions of the act of March 3, 1887 
(24 Stat., 556), it became my duty to adjust the grant, the approval of 
the list in question being a step in that direction. 

Since the approval of these lists, I have received a letter from Sena- 
tor Call, directing my attention to the provision in the last general 
appropriation act, the object and intention of which he states “was to 
suspend any further action by the Department in regard to these lands 
until Congress should otherwise provide.” 

The portion of the act referred to is found on page 370 of the un- 
bound volume of the Statutes, containing the acts passed by the first 
session of the 52d Congress. It is that portion of the act making ap- 
propriation for surveys, and in appropriating $125,000 for the survey 
of lands in railroad limits, the following provision is found: “ Provided, 
That no part of this sum of money shall be used for any land embraced 
in any grant to the State of Florida.” 
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It is sufficient to say that none of the lands contained in the approved 
list referred to were surveyed under the appropriation above referred 
to, and I am unable to so construe the provision to that act to have the 
effect claimed for it. | 

J have thus reviewed all the objections heretofore made against this 
graut, and the recent objections of Senator Call, embodied in his letter 
above referred to, and can find no good reason to cause me to reconsider 
the action already taken in directing that the adjustment of this grant 
be proceeded with and in approving the list referred to. 

For the reasons above set forth, I have also approved lists numbered 
1 and 2 of lands within the Gainesville land district, Florida, selected 
on account of the grant made by the act of May 17, 1856, to aid in the 
construction of arailroad “from Amelia Island on the Atlantic to the 
waters of Tampa Bay, with a branch to Cedar Keys on the Gulf of Mex- 
ico,” which road is now known as the Florida Central and Peninsular 
Railroad Company, which are returned herewith. 


—_———————— 


RAILROAD GRANT—EXCEPTED LAND—INDIAN RESERV ATION, 
DELLONE v. NORTHERN PACIFIC R. R. Co. 


Lands embraced at definite location of this road within a technical Indian reserva 
tion established under the provisions of a treaty, do not form a part of the ‘‘In- 
dian country ” to which the provisions contained in section 2, of this grant, for 
extinguishing the Indian title, are applicable, but are reserved from the opera- 
tion of said grant under the express terms of the third section thereof, 

The case of the Northern Pacific R. R. Co. ¢. Miller, 7 L. D., 100, in so far as in con- 


flict with the decision herein is overruled. 
t 


Secretary Noble to the Commissioner of the General Land Office, March 
2, 1898. 


I have considered the appeal by A. H. Dellone from your decision of 
October 23, 1889, holding his homestead entry for cancellation, for the 
reason that lots 2 and 3 and the 8S. 4 of the NW. 4, Sec. 25, T.15S., R. 
10 K., Bozeman land district, Montana, covered by said entry, passed 
to the Northern Pacific Railroad Company, under its grant made by 
the act of July 2, 1864 (13 Stat., 365), and sustaining the action of the 
local officers in rejecting his final proof tendered upon said entry. 

The land in question is a portion of the Crow Indian reservation, es- 
tablished by the treaty of May 7, 1868 (15 Stat., 649), released under an 
agreement and sale agreed to by the Indians on June 12, 1880, and ac- 
cepted and ratified by the act of Congress approved April 11, 1882 (22 
Stat., 42). It is within the primary limits of the grant as shown by 
the map of definite location filed June 27, 1881, and is also within the 
limits of the withdrawal upon the map of general route shown upon the 
map filed February 21, 1872. 
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The sole question presented by the appeal is, whether these lands 
were in a condition to pass under the grant at the date of the definite 
location of the road. 


The 2d section of the granting act provides that: 


The United States shall extinguish, as rapidly as may be consistent with public 
policy and the welfare of the said Indians, the Indian titles to all lands falling un- 
der the operation of this act, and acquired in the donation to the road named in this 
bill. 


The 3d or granting section provides: 


That there be, and hereby is, granted to the ‘‘Northern Pacific Railroad Com- 
pany,” . . . . . every alternate section of public land, not mineral, designated 
by odd numbers, to the amount of twenty alternate sections per mile, on each side 
of said railroad line, as said company may adopt, through the Territories of the 
United States, and ten alternate sections of land per mile on each side of said rail- 
road whenever it passes through any State, and whenever on the line thereof, the 
United States have full title, not reserved, sold, granted, or otherwise appropriated, 
and free from pre-emption, or other claims or rights, at the time the line of said road 
is definitely fixed, and a plat thereof filed in the office of the Commissioner of the 
General Land Office. 


The history of the occupancy of lands by the Crows and the status 
of the ceded portion of the reservation is clearly set forth in the de- 
cision of this Department in the case of said company against Clark 
(5 L. D., 138), being as follows: 


By the act of June 30, 1834, all that part of the United States west of the Mis- 
sissippi River, except the States of Missouri and Louisiana and the Territory of Ar- 
kansas, was declared to be the Indian country. The fee of this vast territory was 
in the United States, subject, however, to the full right of the various tribes of In- 
dians to the land they occupied, until that right should be extinguished by the 
United States, with their consent. The territory then occupied by the Crows ex- 
tended over a vast range of country, from the northern boundary of New Mexico to 
the Missouri River in northern Montana. It had no fixed boundaries, and was not 
recognized strictly aS a reservation, but simply as the territory of the Crows. 
This was the condition of their territory when the grant to the Northern Pacitic 
road was made; and at that time no treaty had been made with said Indians guar- 
anteeing to them a positive reservation for their exclusive use and occupation. 

In 1868, four years after the grant to this road, a treaty was entered into between 
the United States and the Crow tribe of Indians, by which a tract of land bounded 
on the east by the 107th degree of longitude, on the south by the territory of Wyo- 
ming, and north and west by the Yellowstone river, was set apart for the absolute 
and undisturbed use and occupation of said Indians, and by said treaty the Crows 
relinquished all title, claims or rights to any portion of the territory of the United 
States, except what was embraced within the defined limits of such reservation. 

This treaty further provided that, under certain conditions therein named, indi- 
vidual members of said tribe may within said reservation select lauds for agricul- 
tural purposes which shall be certified to them; and that, when their lands shall be 
surveyed, Congress shall provide for protecting the rights of such settlers in their 
improvements, and may fix the character of the title held by each. It was further 
provided that no cession by the tribe shall be understood or construed in sueh 
manner as to deprive, without his consent, any individual member of the tribe of 
his right to any tract of land selected by him as before provided. 

By this treaty the Indian title was extinguished to all lands oceupied by the Crows 
and claimed by them as their territory (except the reservation named); and by the 
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same instrument an absolute reservation of a tract of land, designated by fixed 
boundaries, was formally set apart for their use and ocenpation, and the full and 
free use and enjoyment of tle same was cuaranteed to them by the government. 

When the case just referred to was before this Department it was 
urged by the company, Ist: that there was no formal reservation of 
any land for the Crows until made by the treaty of May 7, 1868 (supra), 
which was four years after the passage of the act making the grant for 
sald company, and, 2d, that from and after the date of the agreement 
of June 12, 1880, the Indian title to that land was extinguished, and 
that from that date it became part of the public domain, subject to its 
grant. 

After a full consideration of the matter, however, it was held that 
these lands were in a state of reservation at the date of the filing of 
the map of definite location, July 27, 1881, and did not become a part 
of the public domain until the passage of the act of April 11, 1882 
(supra). As to the first claim it was held, that the lands falling within 
the contemplation of the 2d section of the act, requiring the extinguish- 
ment of the Indian title, referred to ‘‘ such lands as were then embraced 
in what was generally known as the territory of the Indians, and not 
such parts of said territory as were embraced in defined and technical 
reservations. Such reservations are as free from the operation of the 
grant as a reservation for any other purpose.” 


This decision would seem to have effectually disposed of any claim 
that might be made under the grant to aid in the construction of the 
Northern Pacific Railroad, to any portion of the ceded lands of the 
Crow Indian reservation. 

In the case of the Northern Pacific Railroad Company v. Miller (7 
LL. D., 100), it was held: 

But the final and governing answer to this claim of a basis for selection tor lands 
einbraced within the Indian Reservation has been furnished by the supreme court 
in the case of Buttz against this compauy, supra, in which it has beeu explicitly 
adjudged that such lands passed Ly the grant to the company, in fee, subject to the 
Indian right of occupaucy which the government will at its pleasure extinguish. 
The tracts listed in October, 1887, as lost to the grant because lying within the Yakima 
Reservation, in fact passed to the company by the grant, and afford no basis of 
claim to select others in lien thereof. . 

The lands in the Yakima Indian Reservation were set apart ‘and re- 
served by the treaty of June 9, 1555 (12 Stat., 951), and were therefore not 
merely “Indian country,” but a ‘defined and techuical reservation.” 

If the lands in said reservation passed under the grant, then it must 
be held that the lands in qnestion also passed, and so with the case of 
numerous other reservations along the long line of the road, large por- 
tions of which have been allotted to the Indians and otherwise disposed 
of under the theory announced in the Clark case (supra). 

Your decision, now before me, on appeal, is based upon the holdin ge 
in the Miller case, which, if sustained, must result in overturning title 
heretofore given in many cases. I am of the opinion, however, that the 
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holding made in the Miller case, just referred to, is not warranted by 
the decision of the court on which it is based, and that the holding in 
the Clark case should be followed in the adjustment of this grant. 

I might remark, in passing, that the Miller case assigned other rea- 
sons for disregarding the indemnity selection, and so much of said deci- 
sion as denied the sufficiency of the basis on which the selection rested, 
on account of the character of such lands, might properly be regarded 
as obiter dictum. 

The case might be here rested, but the importance of the question 
requires that I examine the decision of the court in the Buttz case (119 
U.S., 55). The opening statement in the decision in that case is as 
follows: 

The land in controversy and other lands in Dakota, through which the Northern 
Pacific Railroad was to be constructed, was within what is known as Indian country. 

Again, on pages 70 and 71, is found the following: 

The provisions of the 3d section, limiting the grant to lands to which the United 
States had then full title, they not having been reserved, sold, granted, or otherwise 
appropriated, and being free from pre-emption or other claims or rights, did not 
exclude from the grant Indian lands, not thus reserved, sold or appropriated, which 
were subject simply to their right of occupancy. 

Nearly all the lands in the Territory of Dakota, and, indeed, a large, if not the 
pteater, portion of the lands along the entire route to Puget Sound on which the 
road of the company was to be constructed, was subject to this right of occupancy 
by the Indians. . . . . In ourjudgment, the claims and rights mentioned in 
the third section are such as are asserted to the lands by other parties than Indians 
having only a Tight of occupancy. 

The land involved in the Buttz case was a portion of the country 
generally denominated as ‘Indian country,” but was not included 
within the boundaries of any defined treaty reservation. 

The decision of the court clearly recognizes the distinction between 
“Indian country,” or the portion of the Northwest Territory over 
which the Indians exercised the right of chase, from those lands which 
were set apart by treaty stipulations and known as “Indian Reserva- 
tions.” 

The language of the grant is specific in excepting therefrom all lands 
“ reserved,” and, in the Leavenworth, Lawrence and eeesion case 
(2 Otto, 737), it was held that: 

A proviso, that any and all lands heretofore reserved to the United States, for any 
purpose whatever, are reserved from the operation of the grant. to which it is an- 
nexed, applies to lands set apart for the use of an Indian tribe under a treaty. 
They are reserved to the United States for that specific use; and, if so reserved at 
the date of the grant, are excluded from its operation. (Syllabus.) 

This decision has been repeatedly quoted with approval by the court, 
and is in no wise affected by the decision in the Buttz case, which was 
limited in its operation, and referred only to the country occupied origi- 
nally by the Indians, but not embraced in a treaty reservation. 

In the recent case of the Northern Pacific Railroad Company v. Bar- 
don (145 U. S8., 585,) the provision relative to the extinguishment of 
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the Indian title, contained in the act making the grant for the North- 
ern Pacific Railroad Company, was referred to as distinguishing the 
Buttz case from the holding in the Leavenworth case. 

Ido not think it was the intention of the court here to enlarge 
upon the holding made in the Buttz case, so as to authorize the com- 
pany to take lands specially excepted from its grant by the terms of the 
granting section. 

Until the definite location of the road, the grant did not attach to 
any particular tracts of land, and the United States was at liberty to 
reserve them in accordance with treaty stipulation. 

A number of such reservations had been made long prior to the pas- 
sage of the act making the grant in question. In most of these reser- 
vations, as was the case in the Crow reservation, provision was made 
that the individual members of the tribe might select lands within said 
reservation, and that when such lands shall be surveyed, Congress 
shall provide for protecting the rights of such settlers. This was also 
the case in the Yakima reservation, established in 1855, 

It will be seen that, within such reservations, the Indians had more 
than a mere right of occupancy, as provision was made whereby they 
might ultimately secure the fee, and, aside from their reserved charac- 
ter, there was an obligation resting upon the government to protect 
them in their rights, which was, to say the least, as strong as the obli- 
gation upon the government to extinguish the Indian title. 

I am therefore of the opinion that such lands are not within the con- 
templation of the grant, and your decision is accordingly reversed, and 
the Miller case, so far as in conflict herewith, is hereby overruled. 


MINING CLAIM—LAND EXCLUDED FROM APPLICATION. 
ADAMS LODE. 


Land embraced within a mineral application and subject to appropriation thereunder, 
but excluded therefrom, when entry is made, is thereafter vacant public land and 
may be properly included within the subsequent application of another, and a 
discovery on such tract is sufficient to support the later claim. 


‘ Secretary Noble to the Commissioner of the General Land Office, Febru- 
ary 21, 1898. 


This record presents the appeal of George L. Adams from your de- 
cision dated February 27, 1892, in the case of mineral entry No. 431, 
for the Adams and three other lode claims in the Glenwood Springs, 
Colorado, land district. 

That part of said entry known as the Adams lode claim conflicted 
with the ground included in the Sunday lode application, made April 
19, 1888, to the extent of 1.482 acres. Entry No. 201 was made under 
said application forthe Sunday and another lode December 26, 1888, 
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but the ground in conflict as aforesaid, was not included in said entry. 
The entry here in question was made December 28, 1891, and included 
the space so in conflict. This space contained the Adams discovery 
shaft. 





s 
. 
=) 
Y 


You find in effect that said space was relinquished after application 
by the Sunday claimants, and the Adams claimants thus enabled to 
enter a claim that they otherwise could not have entered, and hold the 
entry in question for cancellation as to said conflicting space. And it 
further appearing that said Adams discovery is near the line of the 
Sunday lode, if projected, you require of the appellants satisfactory 
evidence showing “that a discovery of valuable mineral has been made 
on the remainder of the Adams lode and also a new survey of the 
claim.” 


DECISIONS RELATING TO THE PUBLIC LANDS. 235 


I can not concur in this disposition of the case. 

The space in conflict was, it is true, embraced in the Sunday” ap- 
plication. But being excluded from the entry based upon such appli- 
cation it became vacant at the date, December 26, 1888, when such ap- 
plication matured into entry. 

At the date, March 10, 1891, of the application upon which the entry 
here in question is pased the siound involved had thus been ae 
more than two years and was of course subject to entry. 

If therefore the entry here in question is in other respects regular it 
will be allowed. 

The fact that the Adams discovery lies near the line of the Sunday 
lode does not in itself warrant a new survey or a further discovery. 

Nor does the failure by appellants, who claim the Adams lode under 
a location made prior to that of the Sunday, to adverse, during the 
period of its publication, the application for the latter lode, affect the 
validity of the entry in question. 

Your judgment is reversed. 


STATE OF CALIFORNIA wv. NOLAN. 


Motion for review of departmental decision of November 19, 1892, 15 
L. D., 477, denied by Secretary Noble, March 2, 1893. 


RAILROAD GRANT—ADJUSTMENT—INDEMNITY SELECTION. 


DUBUQUE AND Sroux City R. R. Co. 


The requirement that where indemnity selections have beeu made without specifica- 
tions of loss, that such deficiencies should be specified before further selections 
are allowed, may be waived on final adjustment, where the grant is largely defi-. 
cient and the list submitted contains a proper designation of the 1088 on which 
it is based. 


Secretary Noble to the Commissioner of the General Land Office, March 
2, 1893. 


Iam in receipt of your letter of February 17, 1893, transmitting for 
my approval clear list No. 49, embracing 195.81 acres, within the fifteen 
miles indemnity limits of the grant made by the actof May 15, 1856, to 
aid in the constraction of a railroad from the city of Dubuque to a point 
on the Missouri river near Sioux City, and with a branch to the mouth 
of the Tete de Morts. 

The beneficiary under the grant appertaining to the portion of the 
road east of range 36 west is the Dubuque and Sionx City Railroad 
Company, on account of which the lands submitted are listed. 

In making selection of these lands in 1878, the company assigned a 
basis therefor, which is shown in the list, but you report that the com- 
pany has not specified a loss for the lands certified prior to the estab- 
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lishment of the rule by this Department requiring that the losses should 
be designated as a basis for indemnity selections. 

The adjustment of this grant, submitted by your letter of September 
23, 1889, shows the grant to be deficient about seventy thousand acres 
(see Vol. 12 L. D., page 347). 

Attached to the list is a letter from William Ragan, agent for said 
company, in which he states that with the certification of these lands 
“Tl am willing to declare the grant satisfied, and make no further de- 
mands under the grant.” 

Under the circular of August 4, 1885 (4 L. D., 90), it is required that, 
where indemnity selections have heretofore been made without speci- 
fications of losses, the company should designate the deficiency for 
which such indemnity is to be applied, before further selections are al- 
lowed. 

In view of the fact that an adjustment of this grant has been sub- 
mitted, showing the same to be many thousand acres deficient, and that 
with the approval of the lands now submitted, the grant is practically 
adjusted, and as this list is in proper form, and contains a designation 
of losses for the tract selected, I deem it unnecessary to insist that the 
company shall make designation for the lands heretofore approved, and 
the requirement in this instance is waived. 

There has been no showing as to the non-mineral character of this 
land, but, as it is in a strictly agricultural State, [ have approved the 
list, which is herewith returned, with the understanding that no fur- 
ther claim is to be made on account of this grant. 


—_—_— 


HAGEN v. SEVERNS ET AL. 


Motion for review of departmental decision of November 18, 1892, 
15 L. D., 451, denied by Secretary Noble, March 2, 1893. 
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- i RAILROAD GRANT—FORFEITURE ACT--SALE. 


GULF AND SHIP ISLAND RAILROAD. 
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i The measure of a grant in its adjustment under the forfeiture act of September 29, 
| 1890, is the granted land that lies opposite to, and coterminous with, the com- 
pleted portion of the road. 

The right to sell lands on account of preliminary work, and for constructed road, 
provided for in section 4, of this grant, is limited to the number of acres con- 
tained in the designated section within the twenty miles specified therein. 

In determining whether a mortgage operates as a sale of the land, and so prevents 
forfeiture, the status of the mortgagee must be settled under the law of the 
State. In the State of Mississippi the holder of a mortgage, that has not been 
foreclosed, takes only a chattel interest, and, consequently such transaction does 
not constitute a sale of the land, nor place it beyond the power of Congress to 
declare a forfeiture thereof. 
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The right of the company to select indemnity recognized and provided for in section 
7, of the forfeiture act, is restricted to the even numbered sections in the in-. 
demnity limits opposite to, and coterminous with, the portion of its road con- 
structed and in operation at the date the act of forfciture took effect. 


Secretary Noble to the Commissioner of the General Land Office, March. 
3, 18983. 


I have examined your report of February 11, 1892, in the matter of 
the adjustment of the grant claimed by the Gulf and Ship Island Rail- 
road Company, and have also considered the obj pone of said company 
to conclusions reached by you. 

You hold that the grant is one ot “place”, and therefore that ie 
amouut of land the company is entitled to is the number of acres found 
in the even-numbered sections within the granted limits co-terminous 
with constructed road being 70,395.86 acres, and that indemnity must 
be taken in the indemnity limits co-terminous with constructed road. 
It is claimed on behalf of the company that it is entitled to one hundred 
and twenty sections of land which were authorized to be sold prior to. 
construction, and to one hundred and twenty sections authorized to be- 
sold on the completion of twenty miles of its road, and that it is entitled 
to select its indemnity lands trom both the even and odd sections in 
the indemnity limits, and the odd sections in the granted limits. 

The grant involved is that of August 11, 1856 (11 Stat., 30), granting 
to the State of Mississippi to aid in the construction of certain rail- 
roads, “‘every alternate section of land designated by even numbers;. 
for six sections in width on each side of each of said roads”, with the 
right to take indemnity from the lands of the United States nearest to 
the tiers of sections above specified in alternate sections or parts of 
sections within fifteen miles from the line of road, the lands granted to 
be disposed of only as the work progressed and to be subject to the: 
disposal of the legislature of the State for the purpose specified, and. 
for no other. Section four of said act reads as follows: 

And be it further enacted, That the lands hereby granted to the said State shall be- 
disposed of by said State only in the manner following, that is to say: That a quan- 
tity of land not exceeding one hundred and twenty sections for each of said roads,. 
and included within a continuous length of twenty miles of each of said roads, may 
be sold; and when the governor of said State shall certify to the Secretary of the: 
Interior that any continuous twenty miles of either of said roads is completed, then 
another like quantity of land hereby granted, not exceeding one hundred and twenty 
sections for such road may be sold; and so on from time to time, until said roads are 
completed; and if said roads are not completed within ten years, no further sales. 
shall be made, and the lands unsold shall revert to the United States. 

The State, it seems, accepted the grant by act of February 2, 1857 
and by act of December 3, 1858, conferred upon the Gulf an Ship- 
Island Railroad Company that part of the grant pertaining to the line, 
from Brandon to the Gulf of Mexico. A map of definite location of 
the road in question was filed and accepted on December 3, 1860. 
Although the withdrawal, which was made August 9, 1856, prior to the 
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approval of the granting act, was never formally revoked until 1887, 
and then only as to the indemnity limits, no attention was paid to it, 
and the lands were disposed of without regard to said order. In 1884, 
however, after the Gulf and Ship Island Company had made a relin- 
qushment in favor of all parties who had been allowed to enter lands 
within the limits of its grant your office suspended from entry and set- 
tlement the vacant lands in the even-numbered sections within fifteen 
miles of the road as located. It seems that no work was done upon 
said road other than establishing the line of definite location until 
after the year 1882. In that year a charter was given the Gulf and 
Ship Island Railroad Company. In the brief filed, the company tormed 
under the charter of 1882 is referred to as the “ re-organized company,” 
but no further statement of the relationship of the two companies, the 
one incorporated under the act of November 18, 1857, and the -other 
under that of February 23, 1862, is made therein. In a memorial filed 
in the case, on behalf of this company, and the mortgagee, it is said 
that the first company having failed “to do anything beyond filing the 
map of definite location, the Legislature in 1882, re-chartered it, and 
subrogated the newly organized company to all the rights and priv- 
ileges heretofore grauted to the Gulf and Ship Island Railroad.” An 
examination of the legislative act of 1882, and amendments thereto of 
March 1, 13 and 15, 1884, shows that in the first act there was nothing 
to indicate an intention to provide for a re-organization, or a re-char- 
tering of the old company, and nothing to connect the company therein 
provided for, with the former, and that there was no mention in that 
act of the land granted to the State by the act of Congress of 1856; 
but in the act of March 13, 1884, is found the following provision: 

That the said Gulf and Ship Isiand Railroad Company are hereby subrogated to 
all the rights and privileges heretofore granted by the State of Mississippi to the 
Gulf and Ship Island Railroad Company, and shall have the right to use and enjoy 
such field notes, maps and surveys as have been heretofore made in the interest of 
said road, as were authorized and granted by the State under the acts approved 
March 2, 1854 aud December 3, 1858. 

It is upon this provision of the law that the present applicant must 

Apase its claim to be the beneficiary of said grant, rather than upon the 
theory of are-organization or re-chartering of the old corporation. The 
act of 1882, conferred upon the board of directors of said company power 
to borrow money and to “ pledge or mortgage all, any or every part of 
the property of any kind belonging to said company” to secure the 
payment thereot. 

Under date of January 1, 1887, said company executed two mort- 
gages in favor of the Manhattan Trust Company, one being declared 

a first lien upon the line of said company and all its property, except- 
ing land then owned, or to be acquired from the State of Mississipp1, or 
under the act of Congress of 1856, to secure the payment of bonds to 
be issued as the road should be constructed, to the amount of not ex- 
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ceeding $12,000 per mile, and the other being declared a second lien 
on the property described in the first mortgage, and a first lien upon 
all lands then owned, or that might afterwards be acquired from the 
State of Mississippi, not necessary to the operation of the road, and all 
lands to which said company was then, or might become entitled to 
obtain under said act of Congress approved August 11, 1856, or any 
other act of Congress, and the acts of the legislature of Mississippi 
relating thereto, to secure the payment of bonds to be issued at the rate 
of $8,000 per mile of completed road. Itis provided in this latter mort- 
gage that all the proceeds of the lands therein described shall be de- 
voted to the formation of a sinking fund for the taking up of the bonds 
secured thereby. That instrument contains the following provisions in 
regard to the sale of the lands: ; 

It is nnderstood and agreed that the company (Railroad) may from time to time 
sell and dispose of such lands, or any part thereof, in such lots and parcels, and for 
such prices, whether for cash or otherwise, and on such terms as it may deem proper, 
accounting to the trustee, and paying over to, and depositing with them, all moneys 
and securities received on account of such sales, after deducting therefrom the cost 
of making the same, and any expenses as above provided then unpaid, for which 
the said lands are justly liable, and that the trustee shall join the company in the 
execution and delivery of the proper deed or deeds from time to time to the pur- 
chaser or purchasers of the land so sold, upon payment over to them of the purchase 
money or securities so to be received therefor in compliance with the terms of sale. 

It is further provided that the mortgagor company shall retain full 
possession and control of the mortgaged property, but that if default 
be made in the payment of any bond or the interest thereof, for a period 
of ninety days, the whole indebtedness shall become immediately due 
and payable, and the trustee shall, upon the request in writing of the 
holders of a majority of the outstanding bonds take possession of said 
property. These constitute the provisions of said mortgages, which it 
seems necessary to notice particularly, and to bear in mind in the con- 
sideration of the questions now presented. It should be stated in this 
connection that it is alleged that prior to the passage of the forfeiture 
act, the full complement of bonds for twenty miles of completed road 
were executed and issued, and are now outstanding. 

It seems that prior to the date of the forfeiture, a section of twenty 
miles of road had been built and that no more was built during the 
year allowed by that act for the completion of the road to Hattiesburg. 
It is stated by counsel that in September, 1887, the company filed a 
list of selections for one hundred and twenty sections of land in aid of 
preliminary work, and that in July, 1890, the governor of the State 
‘caused to be filed lists of selections for two hundred and forty sections 
of land, being one hundred and twenty sections for completed road 
lying along that portion of the road then built, and one hundred and 
twenty sections for preliminary work lying north of constructed road, 
but within a section of twenty consecutive miles. ° 

The foregoing sets forth the important facts in the history of this grant, 
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and presents its status at the date of the act of forfeiture of September 29, 
1890 (26 Stat., 496). The first section of that act provides as follows: 


That there is hereby forfeited to the United States, and the United States hereby 
resumes the title thereto, all lands heretofore granted to any State, or to any corpo- 
ration to aid in the construction of a railroad opposite to, and co-terminous with the 
portion of any such railroad not now completed, and in operation, for the construc- 
tion and benefit of which such lands were granted; and all such lands are declared 
to be a part of the public domain: Provided that this act shall not be construed as 
forfeiting the right of way or station grounds of any railroad company heretofore 
granted. | 

Section seven of said act refers specifically to the grant now under 
consideration, and reads as follows: 

That in all cases where lands included in a grant of land to the State of Missis- 
sippi, for the purpose of aiding in the construction of a railroad from Brandon to the 
Gulf of Mexico, commonly known as the Gulf and Ship Island Railroad. have hereto- 
fore been sold by the officers of the United States for cash, or with the allowance or 
approval of such officers have entered into good faith under the pre-emption or home- 
stead laws, or upon which there were bona fide pre-emption or homestead claims on 
the first day of January, eighteen hundred and ninety, arising or usserted by occu- 
pation of the land under color of the laws of the United States, the right and title 
of the persons holding or claiming any such lands under such sales or entries are 
hereby confirmed, and persons claiming the right to enter as aforesaid may perfect 
their entry under the law. And on condition that the Gulf and Ship Island Railroad 
Company within ninety days from the passage of this act shall, by resolution of its 
board of directors, duly accept the provisions of the same and file with the Secretary 
of the Interior a valid relinquishment of all said company’s interest, right, title and 
claim in and to all such lands as have been sold, entered or claimed, as aforesaid, 
then the forfeiture declared in the first section of this act shall not apply to, or in 
any wise affect so much and such parts of said grants of lands to the State of Missis- 
sippi as lie south of a line drawn east and west through the point where the Gulf 
aud Ship Island Railroad may cross the New Orleans and Northeastern Railroad in 
paid State, until one year after the passage of this act. And there may be selected 
and certified to, or in behalf of said company, lands in lieu of those hereinbefore re- 
quired to be surrendered to be taken within the indemnity limits of the original 
grant nearest to and opposite such part of the line as may be constructed at the date 
of selection. 


As to the holding that this is a grant in place rather than one of 
quantity you were right. The company claims that it is entitled to 
one hundred and twenty full sections for constructed road without re- 
gard to the number of acres found in the designated sections opposite 
that section of its line, and to one hundred and twenty full sections for 
preliminary work without regard to the number of acres contained in 
the designated sections in the continuous length of twenty miles chosen 
for their section, but this claim cannot be allowed. The provision of 
the granting act is “that a quantity of land not exceeding one hun- 
dred and twenty sections . . . . and included within a continu- 
ous length of twenty miles . . . . may be sold.” This so clearly 
limits the quantity of land to be sold to the number of acres contained 
in the designated sections within the length of twenty miles, that there 
is no room for argument. It is true, the supreme court in the case of 
Railroad Land Company v. Courtright (21 Wall., 310), say this act 
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- authorized a sale of one hundred and twenty sections in advance of 
construction, but in that same decision state expressly that there was 
one restriction or limitation, that is, that said sections should be in- 
cluded within a continuous length of twenty miles. This restriction 
must be kept in mind in onr consideration of the question as to the 
amount of land the company was authorized to sell, and a like limita- 
tion applies when we come to determine the quantity of land due the 
company on the adjustment of its grant under the forfeiture act. 

That this granting act authorized the sale of the designated sections 
in this case the even-nmnbered, found in any section of twenty miles 
along the line of its road as definitely fixed prior to actual construc- 
tion of its track, and upon the completion of twenty miles of road, the 
sale of those sections in another continuous length of twenty miles is 
too well settled to need more than a statement of the fact at this time. 
Railroad Land Company v. Courtright (supra.) 

If there was no sale of land prior to the act declaring the grant for- 
feited, then the constructed road would, under the general rule, furnish 
the basis for determining the amount of land to which the company is 
entitled. In the adjustment of a grant where the road has been com- 
pleted, the quantity of land earned thereunder is to be measured by 
the length of road actually constructed. Railroad Company v. Herring 
(110 U.S., 27). This same rule has been applied in several instances in 
the adjustment of grants under forfeiture acts where only a portion of 
the road provided for in the granting act had been actually constructed. 
Michigan Land and Iron Co. (12 L. D., 214), Ontonagon and Brule 
River R. RB. Co. (13 L. D., 463). There seems to be no good reason for 
applying a different rulein this case. The provisions of this forfeiting 
act are the same in effect as those of the acts under consideration in 
those cases. All land is forfeited which lies opposite to, and cotermin- 
ous with, the portion of the road notcompleted. The corrollary of this 
proposition is that the grantee is entitled to all the lands granted by 
said act which lie opposite to, and coterminous with, the completed 
portion of the road. This is the theory upon which you reached your 
conclusion as to the quantity of land to which the company is entitled 
for constructed road, and to that extent your action is affirmed. 

It remains to be determined whether the even-numbered sections of 
land lying adjacent to the line of said road, and within a continuous 
length of twenty miles, were so disposed of prior to the forfeiting act, 
as to be taken out of the operation of that act. Selection has been made 
of such sections in the length of twenty miles next to the completed por- 
tion of the road. If they had been actually sold, and disposed of in 
accordance with the authority of the fourth section of the granting act, 
which is quoted hereinbefore, then they must, in my opinion, be held 
beyond the reach of the grantor to declare a forfeiture thereof, and con- 
Sequently, are not aifected by the act of September 29, 1890, supra. 
The lands which were to revert to the United States were those re- 
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_ jnaining unsold upon the failure of the grantee to comply with the 
conditions of the grant, or rather those remaining in that condition at 
the date of the forfeiture act. 

It is strenuously insisted that the mortgage given by this company, 
operated as a conveyance of the title to the lands to the trustee, and 
the transaction constituted in law a sale of said lands, that is, of all 
lands which the company had a right to sell, and in support of this is 
cited the case of Tucker v. Ferguson (22 Wall., 527). In that case the 
mortgage and trust deed contained a power of aie in the trustees, and 
terms and conditions for the management of the estate, while in the 
the case now under consideration, the power of sale was retained by 
mortgagor. The trustee here had no control over these lands for the 
purpose of sale or otherwise, and could acquire none, except upon 
default on the part of the mortgagor, when he might take possession 
of the property, institute and maintain foreclosure proceedings, and 
cause the property to be sold and conveyed under the directions of the 
court. This is not a mortgage with a power of sale in the mortgagee; 
but as if te make it positive and certain that it was not intended to 
give the trustee in this mortgage any control over the land, it is pro- 
vided, that upon payment of said bonds in full, ‘“‘the estate and title 
hereby conveyed shall revert and vest in the said company, its suc- 
cessors and assigns, without further conveyance, and without entry or 
other act therefor.” 

The question here presented, is as to whether the execution of an 
ordinary mortgage constitutes a sale of the lands covered thereby, 
within the meaning of the granting act in question. Some general 
propositions may be noticed as proper to be borne in mind in consider- 
ing this case. 

This mortgage has words of general description, and therefore con- 
veyed lands held by a full equitable title, as well as those held by a 
legal title. Thompson v. Valley Rk. kh. Co. (182 U.S., 68), Toledo R. RB. 
Co. v. Hamilton (134 U.S8., 296), Central Trust Co. v. Kneeland (138 U. 
S., 414). | 

This mortgage included not only the land then owned, but also all 
land to be thereafter acquired, that is, it contains the “after-acquired 
property” clause, and therefore covered not only the land then owned, 
but became a lien upon all subsequently acquired, which fell within 
the descriptive terms of the instrument. (See authorities above cited.) 

In taking up the question as to the effect of a mortgage upon the 
title of the land encumbered, we are met at outset by the fact that for- 
merly a theory obtained in courts of equity differing very materially 
from that controlling in the courts of law, and that in some of the 
States one rule has been adopted, and in some the other. Chancellor | 
Kent in speaking of the rights of a mortgagor in law says: “ Upon the 
execution of a mortgage, the legal estate vests in the mortgagor, sub- 

ject to be defeated upon performance of the condition”, (4 Kent’s Com., 
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154) while when he comes to speak of his standing equity uses the fol- 
lowing language: ‘‘The equity doctrine is, that the the mortgage is a 
mere security for the debt, and only a chattel interest, and that until 
a decree of fore-closure, the mortgagor continues the real owner of the 
fee.” (Ibid, 159). In Perry on Trusts (Sect. 602 j), we find the follow- 
ing statement as to the effect of a mortgage. 

In law, a mortgage is considered, as between the mortgagor and mortgagee, and 
so far as it is necessary to give full effect to the mortgage as a security for the per- 
formance of the condition, as a conveyance in fee. But for all other purposes it is 
considered, especially until entry for condition broken, as a mere charge or ineum- 
brance, which does not divest the estate of the mortgagor. 

In Washburne on Real Property, (Chap. 16, Sect. 1) mortgages are de. 
fined as “‘ one form of lien upon real estate to secure the performance 
of some obligation ”, and it is further said that, “as ordinarily under- 
stood, a lien upon land does not imply an estate in it, but a mere right 
to have it in some form, applied towards satisfying a claim upon it.” 
Farther on in the same ohanter: 4) the interest of the mortgagee 
in law is stated as follows: 


By the common law, a mortgagee in fee of land is considered as absolutely entitled ~ 
to the estate, which he may devise or transmit by descent to his heirs, and in 
equity as follows: 

As a general proposition, equity regards a mortgage, especially before the condi- 
tion is broken, as creating an interest in the mortgaged premises of a personal na- 
ture, like that which the mortgagee has in the debt itself. It treats the debt as the 
principal thing, and the land as a mere incident to it. Whatever it does with the 
land is an auxiliary to enforcing payment of the debt. 

These quotations from standard authorities present the general phase 
of the question very clearly, and while in the different States the some- 
what different theories have been adopted, yet it is, I think, quite safe 
to say the tendency has been away from the common-law doctrine, and 
towards that of the courts of equity. 

The statute of Mississippi provides as follows (Code 1880, Sect. 1204); 

Before a sale under a mortgage, or deed of trust, the mortgagor or grantor shall - 
be deemed the owner of the legal title of the property conveyed in such mortgage or 
deed of trust, except as against the mortgagee and his assigns, or the trustee after 
breach of the condition of such mortgage or deed of trust. 

The question as to the interest taken or held by a mortgagee has en- 
gaged the attention of the supreme court of Mississippi in several cases, 
and in the decision in Carpenter v. Bowen (42 Miss., 28), the court, 

after stating the doctrine of the equity courts, makes use of the follow. 
ing language: 

This equitable doctrine, concerning the rights of mortgagor and mortgagee, has 
gradually been naturalized in the common law code, and, by the adoption of princi- 
ples long established in chancery, it has become well settled, in courts of common 
law, that the mortgagee, until fore-closure, has only a chattel interest; that a mort- 

| gage is but a charge upon the land, and that whatever would give the money, will 
carry the estate in the land along with it, to every purpose. The estate in the land 


is the same thing as the money due upon it. It will be liable to debts; it will go to 
executors; the assigument of the debt will draw the land after it. From these 
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properties of the mortgagee’s estate, it appears in the strongest manner, that it is 
not ¢ the land, but in the security only. The debt is considered as the principal, 
and the mortgage as an incident only. 

If, as here so positively stated, the mortgagee takes no estate in the 
land, then surely the giving of a mortgage does not constitute a sale 
under the terms of the granting act now under consideration. In the 
same decision may also be found the following language: 

Until fore-closure, whether the mortgagee has possession or not, the estate mort- 
gaged is a pledge only; the relation of debtor and creditor exists, and the equity of 
redemption is unimpaired, Although the mortgagee has a chattel interest only, yet 
in order to render his pledge available, and give him the intended benefit of his -se- 
curity, it is considered as real property, to enable him to maintain ejectment for the 
recovery of the possession of the land mortgaged. It is only considered as real es- 
tate for the purpose of enabling the mortgagee to get it into possession. When 
contemplated in every other point of view, it is personal property. 

A similar ruling is made also in the case of Buckley v. Daley (46 
Miss. 338), 

It seems further from these cases that itis the fore-elosure, rather 
than the breach of condition that operates to vest in the mortgagee a 
title to the land, that is, that changes what was before a chattel inter- 
est into an estate in the land. The status of the mortgagee in thiS 
case must be determined under the law of the State of Mississippi, 
where the land in question is situated, and where the instrument was | 
executed; and under that law, as above quoted, and the construction 
given it by the supreme court of the State, it must be held that since 
there was no fore-closure prior to the forfeiting act, the mortgagee had 
only a chattel interest under his mortgage, and the transaction did not 
constitute a sale of the land, or operate to place it beyond the power of 
Congress to declare a forfeiture thereof. The cases cited by counsel for 
the company go upon the theory that the mortgage vested in the mort- 
gagee the legal title to the land; but as we have seen, that theory can 
not properly be applied in this case. I do not find that this question 
has been directly before this Department in exactly the same connec- 
tion in which it is presented in this case. The effect of a mortgage as 
a conveyance of an estate in the land, has, however, come up under 
various laws, and the conclusion has been that it did not constitute a 
sale, conveyance or alienation. Thus it has been held that the giving 
of a mortgage was not such a transaction as would prevent a preemp- 
tor from making oath as required in section 2262, Revised Statutes, 
that he had not made any agreement or contract by which the title he 
might acquire from the government, should inure in whole or in part 
to the benefit of any person but himself. | 

Larson v. Weisbecker (1 L. D., 409). 

Young v. Arnold (5 L. D., 701). 

William H. Ray, (6 L. D., 340). 

Murdock v. Ferguson (13 L. D., 198). ; 

It has been held, too, that the giving of a mortgage is not a sale’) 
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alienation within the purview of section 2291, Revised Statutes, which 
requires a homestead claimant, at the date of making final proof, to 
make affidavit that no part of the land has been alienated. Mudgett 
v. Dubuque, and Sioux City R. R. Co. (8 L. D., 243). It has also been 
held that a mortgageeis not an assignee with inthe meaning of section 
2362, Revised Statutes, which provides for the repayment in certain 
cases, ‘to the purchaser or his legal representatives or assigns” of 
purchase money. Alonzo W. Graves (11 L. D., 283) Emma J. Campbell 
v. decided October 20, 1892, (15 L. D. 391). 

While these cases do not perhaps control in the one now under con- 
sideration, they may properly be considered as involving principles 
Similar, and indeed quite closely related to the one involved here. Said 
cases show that the tendency in this Department, as in the courts, has 
been to consider the interest of the mortgagee as a chattel interest only; 
rather than as an estate in the land itself. Ifthis be the proper rule to 
apply in this case, and of that I think there can be no doubt, in view 
of the provisions of the State law, and the authorities hereinbefore 
cited, then it must be held that the giving of this mortgage was not a 
sale within the terms of the granting act. After a careful considera- 
tion of this matter, I aim of the opinion that there was no sale of these 
lands within the meaning of the statute, and therefore concur in your 
conclusion that this company is entitled to so much land only as is to | 
be found in the designated sections opposite to, and coterminous with 
that portion of its road completed, and in operation at the date of the 


act of forfeiture. 
it is further contended that whe the State conveyed these lands to 


the company, authorizing them to be pledged to secure bonds, and 
that was done, she had sold them as contemplated by the statute, — 
the case of Tucker v. Ferguson supra, being cited in support of that 
proposition. The two cases are not, however, quite parallel. In the 
case before the supreme court there was no question of forfeiture 1n- 
volved. It went upon the theory that it had not been shown that there 
had been any default, and that even if there had been, the United States 
could alone take advantage of the breach of condition to declare a for- 
feiture. 

The fact is, however, as shown in the statement of the case, that the . 
road had, at the time the case was before the supreme court, been 
completed, the lands thereby earned, and that the United States had 
never attempted to assert any right of forfeiture. While these facts 
are not emphasized in the decision of that case, it seems praper to note 
them here in inaking a comparison of the two cases, and to show that 
the decision there does not necessarily.control here. What was said 
by the court in that case must be taken as said in the light of the facts 
existing there. It is true that the lands involved there had passed 
out of the class included in the reverter, that class being, as stated by 
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the court, those “to which the right to sell had not attached.” In 
this case the reverter included all lands not sold, and it is urged that 
the court laid no stress upon the different character of lands subject to 
reversion under the respective grants, citing in support of this conten- 
tion the case of West Wisconsin Ry. Co. ». Supervisors (93 U.8., 595), 
which the court stated to be in all respects similar to Tucker v. Fergu- 
son, whereas it appears that the reverter in that case included the 
saine class of lands as those in the grant now under consideration, that 
is, lands not sold. In said case of West Wisconsin Ry. Co. v. Super- 
visors, the facts are not fully stated in the report, but it appears inci- 
dentally that the road had been completed, and that no question of the 
right of forfeiture arose. This being the case, there was no occasion 
for distinguishing between the two grants, and for the purposes of 
that case they were properly held to be virtually the same. The con- 
tention of the company can not be sustained; but on the contrary, I 
must hold that the cases cited do not necessarily controvert the con- 
clusion that until these lands had passed out of the class included in 
‘ the reverter, by being earned by the building of the road, or by actual 
sale, they were subject to forfeiture. That the transaction here did not 
constitute a sale, we have already. determined. 

There remains yet to be considered the company’s claim as to indem- 
nity selections. It is admitted that for lands lost prior to definite loca- 
tion indemnity selections must be made as provided in the granting 
act, from alternate selections; but it is contended that under the last 
clause of section 7 of the act of September 29, 1890, supra, selections 
of lieu lands for those lost after the definite location may be made from 
both even and odd sections, and that this privilege was given as @ con- 
- sideration for the company’s relinquishment. This question as to the 
effect of section 7 of the forfeiting act has heretofore been considered by 
this Department, and the conclusion then reached is expressed in the 
following language (12 L. D., 269): 

I concur in your view that there is nothing in the said seventh section of the for- 
feiture act which will justify the implication that Congress intended to enlarge the 
indemnity privilege by authorizing lieu lands to be selected from both the odd and 
even sections along the line of constructed road. This last act,so far as it relates 
to this company, may be construed in pari materia with the original granting act 
of 1856, which restricted the indemnity selections to alternate sections, and the 
fact that the forfeiture act does not repeat the language of the former act, but says 
there may be certified to the company “lands in lieu” of those lost, neans that such 
lands are to be selected in accordance with the provisions of the original grant, the 
forfeiture of which the seventh section only suspended without enlarging in any 
way. 

A reading of the seventh section of the forfeiting act will show that 
the consideration for the relinquishment mentioned therein, was the 
postponement of the declaration of forfeiture as to this grant tor a 
period of one year from that date. Ifo provision as to indemnity had 
been added, the company could not have claimed land in lieu ofthat 
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thus surrendered. The forfeiting act in section six contains the follow- 
ing provisions: 
That no lands declared forfeited to the United States by this act shall, by reason 


of such forfeiture, inure to the benefit of any State or corporation to which the lands © 


may have been granted by Congress, except as herein otherwise provided; nor 
Shall this act be construed to enlarge the area of land originally covered by any 
such grant, or to confer any right upon any State, corporation or persou to lands 
eehich were excepted from such grant, 

To allow the claim of the company would both saees the area of 
land covered by said grant, and confer a right upon the company to 
lands not included in the granting act, thus conflicting with both the 
letter and the spirit of the law. It was not the intention of this act of 


forfeiture to in any way enlarge the grant to said company, or to confer 


upon it rights not found in the granting act. This claim of the com- 
pany, that under the provisions of section seven of the forfeiting act 
it may select as indemnity for lands relinquished under said section, 
both even and odd sections, cannot be allowed, and it will be restricted 
in such selections to the class of lands designated in the granting act 
as subject to indemnity selection. 

Tt is further claimed that the relinquishment made in 1884, expressly 
reserved the right of selecting lands under the act of June 22, 1874 (18 
Stat., 194), and that under said act selections may be made of both 
even and odd sections in both granted and indemnity limits. The facts 
as to this relinquishment are not fully set forth, nor have I any means 
of determining from the record now before me, whether it was under- 
_ stood, accepted and treated as being made under said act. This does 
not, however, seem material. Congress, by the seventh section of the 
act of forfeiture, made a general provision covering all lands, without 
exception, which had before that time been sold or entered under the 
pre-emption or homestead laws, or upon which there were bona fide 
pre-emption or homestead claims on January 1, 1890, and the company 
accepted that provision. Under that agreement must the indemnity 
claim of the company be determined, and as we have before concluded, 
it is restricted to even sections in the indemnity limits opposite to, and 
coterminous with, the portion of its road constructed and in operation 
at the date the act of forfeiture took effect. 

This disposes of all objections to your report adversely to the com- 
pany, and the lists submitted with such report have been approved, 
and together with the other papers in the case are herewith returned. 


ATWATER ET AL. v. GAGE. 


Motion for review of departinental decision of August 1, 1892, 15 L. | 


D., 130, denied by Secretary Noble, March 3, 1893. 


oy 


_ 
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HOMESTEAD—SETTLEMENT—RESIDENCE. 


STAPLES v, RICHARDSON. 


(On Review.) 


The notice given by settlement and improvement extends only to the technical quar- 
ter section upon which they are situated. 

A settler who by mistake erects his house outside the boundaries of his claim, but 
on discovery of such mistake removes to, and lives on his claim, is construc- 
tively a resident thereon from the first. 


Secretary Noble to the Commissioner of the General Land Office, March 
3, 1898. 


On the 7th of December, 1892, you transmitted, on the part of Hol- 
Jan Richardson, a motion for review and reversal of the decision ren- 
dered by the Department on the 12th of November, 1892, in the case 
of Edward Staples against said Richardson (15 L. D., 410). 

The land involved in the controversy is the N. 4 of the NW. 4, the 
SE. 4o0f the NW. 4, and the NE. 4 of the SW. 4 of Sec. 23, T. 47 N., 
R. 9 W., Ashland district, Wisconsin, which was a portion of the Wis- 
consin Central grant forfeited by the act of September 29, 1890, (26 
Stat., 496), and was opened to entry, after due notice of publication, 

~on the 23d of February, 1891. 

On the 23d of February, 1891, Richardson filed soldier’s declaratory 
statement for said land, and on the same day Staples presented his 
homestead application, claiming a right to make entry for the tract, 
under the provisions of the second section of the act above mentioned, 
which provides: 

That aJ] partics who, at the date of the passage of this act, are actual seitlers in 
good faith on any of the lands hereby forfeited, and are otherwise qualified, on 
making due claim on said lands under the homestead law, within six months after 
the passage of this act, shall be entitled to a preference right to enter the same un- 
der the homestead law and this act, and shall be regarded as such settlers from the 
date of actual settlement or occupation. 

The application of Staples was rejected, on account of the filing of 
Richardson at an earlier hour, and a hearing was ordered to determine 
the rights of the parties. At such hearing it was shown that in April, 
1888, Staples made settlement upon the SW. 4 of the NW. 4 of said 
section 23, where he built a house, and cleared and cultivated a garden, 
and continued to reside until January, 1891. All this time he says he 
believed that his residence and improvements were upon the NW. 4 of 
the NW. 4 of said section. Upon discovering his mistake, he built a 
new house further north, but by a survey, made after Richardson’s fil- 
ing, it was found that this second house was also a few feet over the 
line, and upon the south-west, instead of the north-west quarter of said 
quarter section. In the following April he made a third attempt, and 
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succeeded in locating his house upon one of the forty-acre tracts which 
he had applied to enter. 

The motion for review is based upon the fact, that upon this show- 
ing, the Department held that Staples’ claim was protected by section 
2, of the forfeiture act of September 29, 1890. 

At the date of the passage of that act, Staples was an actual settler 
upon a portion of the lands thereby forfeited, which gave him a prefer- 
ence right to enter the same. It is insisted by the council for Richard- 
son, that under the decision of the Department, in the case of Pooler 
». Johnson (13 L. D., 134), this right on the part of Staples should be 
limited to the technical quarter section upon which he was an actual 
settler. Itis also urged, that inasmuch as in his application to enter, 
he did not include the forty-acre subdivision upon which he was an 
actual settler, he has no preference right to make entry for the land 
selected by him. 

At the time Richardson filed his soldier’s declaratory statement, the 
land described therein was all subject to entry or filing, according to 
the records in the land office. No part thereof had been filed for or 
entered, and no actual settlement or improvements had been made upon 
either of the forty-acre subdivisions embraced in his statement. Any 
person subsequently claiming all, or any portion of said land, must 
therefore establish a prior right thereto, by showing a settlement 
thereon, of which Richardson must have had actual, or constructive 
notice. It is not pretended that he had actual notice of any such claim, 
but it is urged that the settlement and improvements of Staples upon 
the SW. 4 of the NW. 4 of section 23, was constructive notice to Rich- 
ardson that Staples claimed four other and difierent forty-acre sub- 
divisions, but made no claim to the forty acres upon which he was an 
actual settler, and whereon he had made his improvements. 

I know of no ease, reported or unreported, in which the Department 
has ever allowed any such doctrine to prevail. No doctrine is better 
settled than that the notice given by settlement and improvement 
extends only to the technical quarter section upon which they are 
located. This was distinctly held in the Pooler v. Johnson case, already 
cited. That case was cited with approval in the decision of which a 
review is asked, although its doctrine was disregarded in the conclud- 
ing paragraph thereof. It is clear, therefore, that the decision com- 
plained of should at least be so modified as to exclude from the appli- 
cation of Staples all land not embraced in the quarter of the section 
containing his improvements. 

This leaves for consideration the question as to whether the settle- 
ment and improvements of Staples upon the SW. 4 of the NW. 4 of 
section 23,—he being under the impression that they were upon the 
NW.4 of said quarter section,—were sufficient to constitute him an 
actual settler upon the said northwest quarter of said quarter section, 
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and give him a preference right to enter the same, under the act of Sep- 
tember 29, 1890. 

As already seen, that act awarded such preference right only to 
actual settlers upon the Jand claimed by them. The settlement laws 
require actual residence by pre-eemptors and homesteaders, upon the 
land sought to be acquired by them, but the Department has repeat- 
edly held that a homesteader, who by mistake erects his house outside 
the boundaries of his claim, but on the discovery of his mistake removes 
to his claim, and establishes his residence thereon, has resided there 
constructively from the first. This was held in Noe v. Tipton (14 L. 
D., 447), and is in accordance with a long line of decisions. 

In the case at bar, I think it must be held that when Staples estab- 
lished his residence in the north-west quarter of section twenty-three, 
he intended to locate his house upon the north-west quarter thereof, and 
thought he was doingso. When he discovered his mistake, he attempted 
to remedy it, by building another house further north. When it was 
found that this second house was not upon the land which he desired, 
he made a third effort, and succeeded in locating upon the NW. 4 of 
the NW. 4 of the section. These repeated efforts, I think should be 
accredited to him as “ good faith”, and applying to his case the rule 
followed in the cases cited, it should be held that he had constructively 
resided upon said land from the first. 

This would give him a preference right to enter “the saine”, but the 
doctrine of the Pooler v. Johnson case would limit his entry to the 
technical quarter section upon which his settlement and improvements 
were located. | 

It follows, therefore, that the decision of the Department, of which 
a review and reversal is asked, should be modified so as to allow 
the application of Staples so far as it relates to the N. § and the SE. 4 of 
the NW. 4 of Sec. 23, and deny the same so far as it relates to the NE. 
+ of the SW. 4 of said section, for which the filing of Richardson should 
be allowed to remain tntact. It is so ordered. 


— 


; ‘PAULSON v. OWEN. 


Motion for review of departmental decision of July 29, 1892, 15 L. 
D., 114, denied by Secretary Noble, March 3, 1893. 
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RAILROAD GRANT—-PRE-EMPTION FILING. 


HoLm v. ST, PAUL M. AND M. Ry. Co. 
(On Review). 


The submission of tinal proof and payment for a portion of the land ineluded within 
a pre-emption filing is an abandonment of the remainder of the claim, and re- 
lieves such tract from the operation of the filing, 


Secretary Noble to the Commvissioner of the General Land Office, March 3, 
18938, 


I have considered the motion filed by the St. Paul, Minneapolis and 
Manitoba Railway Company for the review of departmental decision 
of September 3, 1892 (unreported), rejecting its claim to lot No. 5, See. 
9, T. 127 N., R. 39 E., St. Cloud land district, Minnesota, and directing 
the allowance of Peter J. Holm’s application, presented therefor on 
February 27, 1886. 

This tract is within the primary limits of the grant for aaa company, 
the right of which attached upon the acceptance of its map of definite 
location December 19, 1871. 

Holmn’s application was rejected by the local officers for conflict with 
the grant for said company, and such action was sustained by your 
office on appeal. Holm further prosecuted his claim to this Depart- 
ment, resulting in departmental decision of June 17, 1892 (14 L. D., 
656), adverse to the company. 

The ground of the adverse judgment was that the. records of your 
office show that one Per O. Krom, on July 29, 1867, filed an unoffered 
pre-emption declaratory statement, No. 3035, for this land, which had 
not expired by limitation at the date of the definite location of the road, 
and therefore served to defeat the grant. 

In said decision it was stated: 

Upon investigation it is found that this tract was patented to the railroad company 
in February 1889. : | 

The issuance of the patent termiuated the jurisdiction of the Department over the 
land, but since said patent was wrongfully and erroneously issued, yon will serve 
notice upon the St. Paul, Minneapolis and Manitoba Railway Company to show 
cause within thirty days from notice why proceedings should not be instituted under 
the provisions of the act of March 3, 1887 (24 Stat., 556), to vacate the outstanding 
patent. 

In its answer to the rule served as directed, the company set up (1) 
that the lot in question had not been patented to the company or for 
its benefit, (2) that the pre-emption claim of Per O. Krom had no legal 
existence at the date of the definite location of the road. 

This answer was considered in departmental decision of September 3, 
1892, wherein it was held: 


Upon further investigation it is found that your office was in error in reporting 
that said tract had been patented; it follows that proceedings looking to the vaca- 
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tion of the said alleged patent must be dropped, for no patent or certificate having 
been issued, the Department has authority to determine the rights of all parties. 

Your judgment of May 24, 1889, rejecting Holm’s application to enter the land in 
question is therefore relieved from suspension, 1nd for the reasons given in depart- 
mental decision of June 17, 1892 (14 L. D., 656), your judgment of May 24, 1889, is 
hereby reversed. You will allow the application of Holm. 


The motion now under consideration alleges the following grounds of 
error: | 


1. In not considering and passing upon that part of its answer of the 12th of Au- 
gust, 1892, to the rule to show cause why judicial proceedings should not be insti- 
tuted to vacate its alleged patent for the lot in question, as relates to the pre-emp- 
tion claim and filing of one Per O. Krom, and 


2, In not holding that the said pre-emption claim and filing ad no legal pxishence 
at the date of the detinite location of the company’s road. 

In support of the second proposition the company alleges, and therein 
it is sustained by your records, that Per O. Krom filed declaratory 
nee No. 3035, July 29, 1869, alleging settlement same day, for 
lots 1, 2, 3,5,and 6, of the section in question; that on October 13, 1869, 
more cso fo years prior to the attachment of rights under the grant, 
he made proof and payment upon said filing only as to lots 1, 2, and 3, 
upon which Alexandria eash entry No. 269 issued, and by this act it 1s 
urged he abandoned all claim under his filing to the other tracts cov- 


ered thereby, and in support thereof refer to the case of Nix v. Allen, 
112 U.S., 129. 


The portion of the answer filed to the rule before referred to, urging 
the abandonment of the filing by Krom as to the lot in question prior 
to the definite location of the road, was not considered in departmental 
decision of September 3, 1892, and from a re-examination of the case, 
in the light of the showing now made, I am of the opinion that the mo- 
tion is well taken, and that the lot in question was free from adverse 
claim, so far as the record shows, at the date of the definite location of 
the road. 

Under the authority of the case referred to, it must be held that, 
with the offer of proof and payment upon a portion of his pre-emption 
claim, Krem abandoned the remainder of the tract, and, in the absence 
of proof of other claim thereto at the date of the definite location of the 
road, the previous decisions of this Department in the matter must be, 
and accordingly are hereby recalled and vacated, and your decision sus- 
taining the action of the local officers, in rejecting Holm’s application 
for conflict with the grant, is hereby sustained. 


LEVESQUE v. ARMSTRONG. 


Motion for review of departmental decision of November 19, 1892, 15 
L, D., 445, denied by Secretary Noble, March 3, 1893. 
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OKLAHOMA LAND—SETTLEMENT RIGHT. 
STANDLEY v. JONES. 


One who is lawfully within the territory of Oklahoma prior to the opening thereof, 
‘and afterwards goes outside of its boundaries in order to place himself on an 
equality with others, and takes no advantage of his former presence in said ter- 
ritory is not disqualified as a settler therein. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 3, 1898. 


I have considered the case of Moses M. Standley v. George W. Jones, 
on appeal by the latter from your decision of March 11, 1892, holding 
for cancellation his homestead entry for the SW. 4 of Sec. 17, T. 15 N., 
kh. 3 W., Guthrie, Oklahoma, land district. 

Jones made homestead eutry for this land on April 30, 1889, and, on 
May 7th following, Standley filed affidavit alleging that Jones entered 
upon and occupied said land prior to twelve o’clock noon of April 22, 
1889, contrary to the provisions of the President’s proclamation. 

Upon notice duly served, a hearing was had in the case, and the re- 
ceiver rendered a decision recommending the cancellation of the entry. 
Therein it is said: “‘ We find,” etc., and as the register has submitted 
ho opinion, | take it that he concurred in the opinion of the receiver, 
but neglected to sign it. From the judgment the entryman appealed, 
and you, upon March 11, 1892, affirmed the register and receiver, and 
held the entry for cancellation, from which he again appealed. 

The testimony of plaintiff consists of his own statements and the 
testimony of one, Lawrence Morgan. He does not pretend to know. 
anything about when Jones went on to the land; says he saw him 
there in the afternoon of April 22, 1889; that ionee told him, about 
the 26th or 27th of April, that he came ia the Territory on the 17th 
of April, and hauled lumber to Kingfisher land office, and had a per- 
mit to take land before time, and that he came on to this land Sunday 
evening. This is all he states about when Jones went on to the land. 

Morgan says he met Jones on April 22, between eleven and twelve 
o’clock, as near as he can recollect the time of day,on the land. Jones 
then plained the land; that he saw Jones in the forenoon, before he 
(Morgan) went to the land; that Jones was driving a team to a wagon, 
a gray and a brown or bay horse. That a Mr. Hostetler and a Mr. 
Miller were present while he was on the land and tee with Jones; 
they took part in the conversation. : 

This is, substantially, the testimony in chief. The iosinieny offered 
by Jones shows that he and Mr. Hostetler, Huff, Smith, and Combs, 
went into the territory on the 17th or 18th of April, 1889, to haul the 
material for the building of the land office at Kingfisher from Guthrie, 
and to help put up the building. They were employed by a Mr. Baird, 
who had the contract for erecting the land office buildings at Guthrie 
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and Kingfisher. They were furnished a pass from the officer in com- 
mand of the troops on duty along the north line of the territory; this 
pass was endorsed by “J. A. Pickler, Inspector of Public Lands.” 
Jones took in his wagon, from the north line to Guthrie, horse feed, 
provisions, a breaking plow, and some other goods. He had to leave 
his wagon-bed, and property at Guthrie, and load Inmber on the run- 
ning gears” of the wagon; he put some feed and provisions in Hufi’s - 
wagon. On the morning of the 19th of April they started from Guthrie 
to Kingfisher; there were several teams; they reached Kingfisher after 
night, the distance being about thirty-five miles. On the 20th they 
helped put up the building, and on the morning of the 21st started back 
whence they came, intending to go by Guthrie to get the wagon-bed, 
feed, etc., and to reach the north line that day, so that they could 
reach the “Stillwater country” in the afternoon of the 22d. After 
traveling eighteen or twenty miles, they stopped about an hour, had 
dinner, and fed the teams. It appears that one of Jones’s horses, that 
had been sick on the way to Kingfisher was found to be sick again, 
and, upon consultation, it was determined to leave the wagons and ex- 
tra horses, take each a horse, and go out of the territory at the west 
side, which was but little over half as far as to the north line. There- 
upon they took their wagons and horses off of the road into the head 
of a draw, a short distance. They picketed the extra horses, left the 
wagons, and rode to the west line, following the trail toward Kingfisher 
for some distauce, when they bore south of west and crossed the line 
from five to seven miles south of Kingfisher. They camped here till 
about noon the next day. They had no watch in the party, but had a 
compass which they set up, and set a small stick to the south of it to 
try to determine by the sun when it was high noon. About noon the 
. “boomers” started, and Jones and party started, in the race. They 
traveled east and passed near the wagons, when two of the five stopped, 
hitched up the horses and brought the wagons. Jones and two others 
rode ahead to “pick” good sites; Jones selected the tract in contro- 
versy, the others selected tracts in the vicinity. At night Jones and 
Hostetler took a wagon to Guthrie, and got Jones’s wagon-bed and the 
“stuff” left there, also a trunk Hostetler and Huff had some goods in. 

This is, substantially the statement of all of these five men. 

A Mr. Timberlake, who says he had come from Kansas, with a Mr, 
Wirt, a liveryman, testifies that he was on the west fit with Wirt, 
who had ten horses, and was going to Kingfisher to start a livery 
stable. On the morning of the 22d he started out to trade off one of 
Wirt’s horses, and rode down the line some distance, came to Jones 
and party, saw Jones’s gray mare picketed, bantered him for a trade. 
Jones declined to trade the mare, but said he had a horse over on the 
prairie he would trade. After passing some words, he left. He next 
saw Jones in Kingfisher some time before the hearing. There was a 
man with him while riding around. He and Wirt were going to King- 
fisher. W. L. Dunn testifies that he was with Timberlake, and he 
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corroborates what Timberlake says about the matter. Dunn was going 
to Kingfisher. 

Mr. Miller, Fitzgerald, and other witnesses contradict Morgan’s state- 
ments on material points. A Mr. Ray testifies that he heard Morgan 
declare that he was a “sooner” and could not hold land, but that he 
would ‘‘make some good money out of it.” 

Your decision goes into detail in referring to what you seem to 
consider serious conflicts in the testimony of Jones’s principal wit- 
nesses. You refer to the matter of Jones’s contract with Baird, that 
it was an “indefinite arrangement.” Jones said Baird asked him to 
go and haul lumber; he had a wagon and team doing nothing. Baird 
assured him that going into the territory on permit would not affect 
his right to take land; said he would pay him what he paid the others, 
and he agreed to go and went. 

You question Smith’s evidence, because on another trial he said the 
party left the Kingfisher trail at Cottonwood springs, while in this 
case he says they left it ata mound. It appears that the mound and 
spring are only about two hundred yards apart, the spring being north 
of the trail. They passed both, and left the trail near both. I do not 
see that there is anything in this to discredit the witness. You refer 
to the fact as material that Hostetler said on another trial that they 
started when the “ boomers” said it was time to go; while in this case 
he says no one of the “boomers” came and told him it was time to go. 
He says they heard the ‘“‘ boomers” calling to one another, and saw 
them start, and their party started in the race. This is avery small 
discrepancy in testimony. 

You seem to throw out the evidence of Timberlake and Dunn for 
some reasons, one of which is that Timberlake recognized Jones in 
Kingfisher several months after the horse trade incident. You say: 
‘‘ Although they met 5,000 people that morning, they are able to recog- 
nize claimant when next they met him in Kingfisher about ten months 
afterwards.” This is very strained. Some of the witnesses supposed 
there were 5,000 people waiting along the west line, but there is no 
evidence that Timberlake met and talked with fifty of them. You say 
‘itis strongly improbable that men would ride a distance of nine or. 
ten miles up and down a line, when at noon of the same day the horses 
were to enter a race in which the horses would need to be in the best 
possible condition.” The evidence shows that they were going to King- 
fisher, three or four miles distant; they were not going into the race 
for land. 

You finally doubt the truth of the statements of Jones and his wit- 
nesses, because of the great feats of their horses, as stated by them. 
You say they “ traveled over forty miles on the 21st; next day, it is 
claimed, they were ridden to the claims inside of three hours, a dis- 
tance of 24 or 25 miles.” In your opinion this “is remarkable and 
highly improbable,” but it is only a matter of opinion, as we have no 
testimony as to the age, size, or power of endurance of the horses. 
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The men seem to have been in earnest, and one witness says he had 
been preparing his horse for three weeks for the race. 

You speak of Jones taking a plow to Guthrie when he went there 
first, and think it shows bad faith. Jones was going to the territory 
a8 soon as it was opened, aud I am unable to see what advantage, if 
any, his plow lying at Guthrie could give him over others racing for 
land; he had gone out to take an even start. 

In the case of Taft v. Chapin (14 L. D., 593), and cases there cited, 
the principle appears to be established that one being lawfully in the 
territory must not use his position to his own advantage, or to the dis- 
advantage of those outside of the territory. In Blanchard v. White 
et al. (13 L. D., 66), where parties had stationed horses at intervals in 
the territory that they might have relays of fresh horses, the entries 
made on tracts reached by this means were canceled, because of the 
unlawful acts and the advantage taken. 

You further say Jones took advantage of his opportunity to choose 
a route over which to travel, and that he selected the tract upon which 

he would settle. This is denied, and it appears that the land is some 
three miles from the road over which they traveled, and he says he 
never saw the land until he came upon it in the afternoon of the 22d, 
he simply went toward timber, and rode till he found a tract that 
suited him; others did the same. 

While ar decision goes into detail as to nearly all the witnesses, 
you do not mention Morgan’s testimony (it was effectually impeached), 
and without it Standley has no ease. 

' TT have carefully considered the entire record and evidence, and do 
not find any sufficient reason for canceling the entry. The contest is 
therefore dismissed, your decision being accordingly reversed. 


FAULL v. LEXINGTON TOWNSITE. 


Motion for review of departmental decision of October 18, 1892, 15 
L. D., 389, denied by Secretary Noble, March 3, 1893. 


——in 


SURVEY—SHALLOW LAKE—-RECESSION. 


LAKE MALHEUR. 


In the exercise of a sound discretion a survey of land lying between the meander 
line and shore of a shallow lake may be ordered, where the government owns | 
the land adjoining the lake; if the frontage is of sufficient extent and the re- 
cession of the water has uncovered a space large enough to warrant the exten- 
sion of the lines, 


Secretary Noble to the Commissioner of the General Land Office, March 
3, 1893. 


Tam in receipt of your letter of June 27 , 1892, transmitting a peti- 
tion filed in your office, which petition is signed by Fred Otley, J. R. 


an 
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Hendricks, and a number of other citizens of Harney county, Oregon, 
praying that you will order a survey of land lying between the meander 


line as run, and the shore line as it now exists, of Lake Malheur, in said - 


county. 


It is claimed that the water has materially Seen since _the surveys | 


were made, and the meander line was run; that these lands thus un- 
covered “are good for agricultural purposes;” that they lie in town- 


ships 25, 26 and 27, ranges 31, 32, 324 and 33, east of Willimette 


“meridian. 
The petitioners represent that they are “citizens and voters of Har- 
ney county, Oregon, now settled in good faith below the meander line 


surrounding Malheur lake,” ete. 
In your letter “HE,” of May 13, 1892, adaressed to Hon. Binger Hee 


mann, M. C., you say: 


Although in some of the townships named in the petition now under consideration, 
viz: township 25 south, range 33 east, township 26 south, range 32 east, township 
26 south, range 33 east, and township 27 south, range 30 east, there appears no entry 
against the lots bordering upon the lake, according to the tract books in this office, 
there are according to the record, State selection of certain lots bordering upon the 
jake in sections 32, 33, 34 and 35, lists 10, 4, 5 and 25, respectively, of township 26 
south range 31 east, W. M., Oregon, in the survey south of the lake. | 


You mention a pre-emption declaratory statement on SW. 4, section ’ 


14, of township 25 south, range 324 E., and a homestead application 
for lots 3and 4 section 19, and timber iene eutry for lot 4, section 21, 
and lots 1 and 2, section 22, saine town and range. 

It appears that this lake is over twenty miles long, nearly east and 
west, and about five miles wide. It is a shallow lake, little more than 
a swamp or marsh, lying three thousand six hundred feet above sea 
level. Copies of the official surveys of the townships bordering it are 
filed as exhibits herein. You cite the cases of Hardin v. Jordan, and 
Mitchell ». Smale (140 U.S. Reports 371 and 406) as authority for de- 
clining to grant the petition. Following the decision in Hardin v, Jor- 


don, we have the doctrine of riparian rights applied to non-navigable 


lakes, as it was previously applied to non-navigable streams, and that 


each adjoining proprietor holds to the center of the lake. This would 


give the State of Oregon the land that is uncovered from year to year 
in front of sections 32, 33, 34, and 35, of township 26 range 31, but 
the government owns sections 31 and 30 of this township, and apply- 
- Ing the same rule to it, ay to the State, I can see no reason why the 


township lines should not be extended, and also the lines between sec- 


tions 29 and 30, and 35 and 36, so as to give the government its ripa- 
rian rights. For the same reason I do not see why the lines in all the 


townships where the government owns up to the shore line of the lake © 
should not be extended. Township 26, range 31, north of lake has: 
never been surveyed, except a few sections, and no meander lineof the 


lake has ever been run. 
12771—VOL 16 





17 


- 
’ 














2.58 DECISIONS RELATING TO THE PUBLIC LANDS, 


In my letter of instructions, of January 12, 1892, (14 L. D., 119) the 
concluding sentence is as follows: | 

If, however, it should appear that none of the lands or lots contiguous to a former 
non-navigable meandered Jake or pond have been patented, or applied for under the 
general] land laws, 1 see no reason why the lake—if it has become dry and fit for 
agricultural purposes—should not be surveyed and disposed of as government lands. 

This language would seem to imply that no land surrounding a Jake 
could be surveyed after a meander line had been run, uutil the lake 
became entirely dry. This is too narrow a construction; if a lake re- 
cedes, as it appears this one has, so as to make useful for agricultural 
purposes, a wide strip of land within the meander line, while there is 
yet water at the center of the lake, there is no reason why the lines of 
the survey should not be extended, so that this land may be entered. 

Again, it is said if “none of the lands or lots contiguous,” ete. We 
have ip the case at bar a lake crossing three and a half towuships on 
its south front, and nearly as much on the north. On the south line 
four miles are taken in one township, leaving three townships in which 
the government owns the entire boundary, while on th’ north, all the 
entries and filings are confined to one township, and on the west no’ 
entries have been made. 

It appears that this lake proper is quite small but it was, in 1877 
when the surveys were made, surrounded by what is called “tule 
swamps;” within fourteen years the water has receded, leaving a wide 
strip of land all around the lake proper, fit for cultivation, aid persous 
having settled upon this land ask that it be surveyed, that they may 
acquire title thereto. It will not do to say that because entries have 
been made along the boundary of the lake in two townships, that this 
bars the government from extending the lines over its own land, and 
the land that has accrued to it by the receding of the water. Especially 
is this true of the township along which no meander line has been run. 
Taking the decision of the court cited, in its broadest sense, it does not 
prevent the government from extending its lines and following up the 
receding water. A meander line is run, not as a boundary, but as a 


basis for a calculation of area, and to place the land on the market. A 


new meander line and new calculation basis must be made. 

This statement of the matter enlarges to some extent the limited 
terms of the paragraph quoted of the circular mentioned, and I am 
satisfied that the wording of said circular was too narrow in its ex- 
pression to meet cases like this, that will arise from time to time in 
shallow lakes far above sea level. 

You will, therefore, order surveys of those lands where no meander 
line has been run, and in townships where the government owns the 
Jand adjoining the lake, in cases where the frontage is of sufficient ex- 
tent, and the receding water has uncovered a space sufficiently large 
to warrant the extension of the lines. A sound discretion should be - 
exercised in such cases, under the above ruling. 


_ENW 4, Sec. 16, T. 20.N,, R. 15 E. 
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CARPENTIER v. MAHEW ET AL. 


- Motion for review of departmental decision of June 22, 1892, 14 L. 
D., 665, denied by Secretary Noble, March 3, 1893. 


PRACTICE—WITHDRAWAL OF APPEAL—HEARING. 
UNITED STATES v. NORTHERN PACIFIC COAL Co. 


The withdrawal of an appeal from an order of the General Land Office holding an 
entry for cancellation, on the report of a special agent, with opportunity to 
apply tor a hearing, permits said order to become final; and failure to apply for 
a hearing prior to the appeal is an admission of the iuithfaliiéas of the ohetee 
on which said order is predicated. 

An application to re-open such a case with a view to a hearing therein should not be 
favorably considered where the facts relied upon to warrant such action are not 
specifically pleaded, and the proof set out by which it is proposed to show 
that the entry is in fact valid, and the report of the special agent not true. 


Secretary Noble to the Commissioner of the General Land Office, March 3, 
1893. 


~ 


The following coal entries were held for cancellation by you on Feb- 
ruary 18, and March 8, 1888, respectively, upon the reports of Special 
Agent J. A. Munday, and the parties in interest were allowed ‘sixty 
days in which to apply for hearings to show cause why the entries 
should be sustained, to wit: 

Coal Entry No. 1 of Andrew Munden, for the EsofSW 4 andE 4 


¢ 


[Description of eleven other entries omitted.] _ 
The Northern Pacific Coal Company, transferee in each of the above ° 
entries by its attorney W. K. Mendenhall, Esq., appeared but did not 
apply tor hearings in order to show cause why said entries should not 
be cancelled; instead of this course it appealed the cases to the Depart- 


ment, and on May 23, 1888, the record in each was duly transmitted. 


On December 2, 1890, following, it filed in the Department a withdrawal 
of its several appeals, and on December 5, following, said appeals were 
dismissed and the records were all returned to you. On December 6th, 
following, the Northern Pacific Coal Company presented the affidavit 
of John Kangley, its general manager, alleging substantially that the 
information procured and filed against said entries by Special Agent J.. 
A. Munday, was obtained by false and fraudulent means, and that he 


is informed and believes’ 


that the affidavits procured by said special agent were in many instances not read es 


by the parties making the same before signing, and that they were unaware of the 


true contents of the same; that they signed the same upon the represeutations and at _ 


the request of the special agent, and had they fully understood the contents thereof 
they would not have so signed them; This affiant is further informed and believes 
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that many of said entrymen purchased their lands in good faith and with their own 
means. Your affiant further says and believes that if a hearing is had the said coal 
company will be able to show that the statements in said affid: wits are not the true 
facts in the case. 

Thereupon the company applied for a hearing to show the validity of 
said entries. 

You have not yet acted upon this application, but have forwarded 
the record to this Department that you may be instructed as to how 
you should proceed. 

Since the record has been transferred here the attorney for the com- 
pany has renewed the application for a hearing, alleging that the com- 
pany never has admitted, in fact, that the allegations set forth in the 
reports of the special agent, upon which the entries were held for can- 
cellation, are true, and that as shown by the affidavit of Mr. Kangley 
above referred to, it believes that the information procured by said 
agent was so procured by misrepresentation and fraud, and is alleged 
that these averments have been sustained in those cases in which the 
company has been allowed hearings, and the company ask that the 
evidence of the entrymen in the cases of Christian Miller, entry No. 4, 
and of W. B. Wilson, entry No. 30, in the hearings had in their cases, 
which are now before your office, be examined and made a part of this 
case. Copies of claimants’ briefs, wherein extracts from their evidence 
bearing specially on this point, will be found on pages 20 to 29, in the 
Miller brief, and pages 19 to 23 in the Wilson brief. It ts also alleged 
that Thomas Johnson, whom the special agent charges to have been 
the agent of the company for the purpose of coal rights, never was such 
agent and that he himself denies said agency. It is also denied that 
any of the entrymen were in their employ, or were parties to any ar- 
rangement whereby any person was to sell his coal right and make 
entry for their benefit. 

The company further allege that it purchased said lands in ae 
faith, believing the entrymen had good titles and legal rights to sell, 
and without knowledge then or now that said entries were not iageally 
made, 

The extracts of evidence in the Miller and Wilson cases have been 
examined. Said evidence was given in other cases than the ones now 
under consideration, and does not purport to contain all the evidence 
given by the parties, besides these witnesses have made affidavits 
before Special Agent Munday in which they state facts directly con- 
trary to the statements made in these cases. It is true that parts of 
their purported testimony tend to show that the affidavits before made 
by them were signed without their understanding the contents thereof. 

The showing made by the new application for hearing, filed since the 
record came here, is based largely on the affidavit of Kangley, and the 
allusion to the evidence of Miller, Wilson and Johnson in other cases, 
is but supplementary thereto This affidavit consists of a general charge, 
made upon belief, that the special agent of your office obtained the 


| 
| 
: 
| 
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information upon which the entries were held for cancellation by fraud, 
and that if hearings are allowed the company will be able to show that ' 


some, at least, of the entrymen have acted in good faith, and said en- 
tries are therefore valid. | 


The withdrawal of its appeals trom the order of your office holding: 
the entries for cancellation, permitted said order to become final and | 


having, before the appeals were taken, refused and neglected to apply 
for hearings, as was contemplated in your order, such refusal and neglect 
will constitute an admission on its part of the truthfulness of the 
charges on which said order was predicated. 


It follows that the company cannot now apply for ieaniaee as a. 


matter of right, and if hearings are to be ordered it must be by virtue 


of the provisions of rule 114 of the Rules of Practice, and that general 


supervisory authority possessed by this Department over the disposal 
of the public domain prior to the issuance of patents. 

It is shown by the records that since said entries have been held for 
cancellation, others have asserted rights to some of the tracts, and 
some have been allowed to make entries thereon, but, aside from the 
interests of these parties, does the showing made by the company war- 
rant this Department in exercising its supervisory authority and or- 
dering the hearings asked for? I think not. The proof is not set out 
by which it is proposed to show that. the entries were valid. No wit- 
ness is named who will swear to the validity of a single one of the en- 
tries, or that the showing made by the special agent’s report is not 
true. The application for a hearing is based upon allegations, the 
truthfulness of which are not even vouched for by the affiant. The 
affidavit is nade only on information and belief and does not even claim 
that the company can show, if a hearing be ordered that all of the 
entries are valid. It consists of a general charge made on information 
and belief that some of the entries are valid and that the company 
hopes to be able to show 1t—by what means or by what evidence is not 
named. The facts rejied upon to warrant you in opening up this case 
are not specifically pleaded. I am of the opinion that under the cir- 
cumstances in this case, you are not warranted in opening up these 
eases upon the showing made. The application for hearing should 


. therefore be denied. 


The records ate herewith returned to you, and you are instructed to 
proceed in accordance with the views herein expressed. 
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RAILROAD GRANT—ADJUSTMENT--MINERAL LAND. 
CALIFORNIA AND OREGON R. R. Co. 


In the adjustment of this grant the non-mineral character of lands cannot be con- 
sidered as established by the fact alone that the returns of the surveyor general 
do not show said lands to be mineral. 


| Seeretary Noble to the Commissioner of the General Land Office, March 


3, 1893. 


With your letters of February 23, 1892, was submitted for my ap- 
proval clear lists numbered 22 and 24, embracing 124,432.92 acres and 


- 163,234.44 acres, respectively, lying within the indemnity limits of the 


grant made by the act of July 25, 1866, to aid 1 in the construction of the 
California and Oregon Railroad. 

The townships in which the lands selected lie are indicated upon a 
State map. Such map also shows by coloring whether in the town- 
ships, in which such selections are made, any mineral claims exist. 
From this map it appears that the great majority of the selections con- 
tained in these lists are in townships in which there are known min- 
eral claims, the remaining selections, with a few exceptions, being in 
the immediate townships adjoining those in which are located such min- 


eral claims. 
The only showing offered by the company is the affidavit of the select- 


‘ing agent attached to the lists, which is as follows: “That the lands 


are vacant, unappropriated, and not interdicted mineral nor reserved 
lands,” ete. This affidavit is of little or no effect as tending to show 
the character of the lands selected, and might be made by any one. 

In this connection, I must call attention to that portion of the cer- 
tificate attached to these lists, which is as follows: ‘“ And all of said 
lands being non-mineral in character, and none of said lands being re- 
turned as mineral by the United States surveyor general,” etc. This 
is, in effect, a judgment as to the character of the lands, based entirely 
upon the return of the surveyor-general, which has never belore, to 
my knowledge, been so accepted, and should not be meee in the 
certificate. | 

From the character of the surrounding lands, I do not think it would 
be safe to approve these lists without further investigation by the 
United States or specific showing on the part of the company as to 
their non-mineral character. 

Said lists are therefore herewith returned without my approval. 
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SCHOOL GRANT—MINERAL LAND—BUILDING STONE. 
SoutH DAKOTA v. VERMOXNT STONE Co. 


Lands chiefly valuable for ordinary building stone are not excepted as ‘‘ mineral 
lands” from the grant to the State for school purposes. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 3, 1893. | 


On February 2, 1890, the Vermont Stone Company applied for a pat- 
ent under the mineral laws as a placer mine for the N. 3 SW. 4, and: 
N.¢ of S.4 of NW. 4 and W. 4 of W. 4 of the W. 4 of the NE. 4 Sec. 
16, T. 104 N., R. 49 W., Mitchell, South Dakota. 

The State of South Dakota protested against said application on the 
ground that the tract in question was not mineral land and therefore 
not subject to disposition under the mineral laws, and that the section. 
belonged to the State under its grant from the government for school 
purposes. 

On April 23, 1890, a trial was had between the parties and after con- 
sidering the evidence, the register and receiver found that the land was 
subject to entry under the mineral laws and dismissed the protest. 
The State appealed to your office, where, on September 3, 1890, the © 
finding of the local land officers was affirmed. The case isnow brought 
here on appeal of the State from said decision. 

By letter of November 9, 1891, you call attention to this case and 
the cases of South Darota v. O. H. Smith, and J. A. Cooley and B. F. 
Hayden v. Thomas Jamison, and state that— 

In view of the possibility that some specific instructions governing such cases: 
and their adjudication may be made by you in your decision in one or more of 
said cases, I have the honor to request that an early action be taken by you therein. 

It is contended by those claiming the right to a patent for this tract 
ag a placer mine that their claim was initiated at a time when the De- 
partment’s rules and decisions allowed such land as this to be entered 
as placer ground and that they have expended large sums of money In. 
developing their mine and that to deprive them of a patent now would 
work a great injustice and hardship. 

The appeal of the State of South Dakota from your office decision 
of September 3, 1890, alleges, 

-Ist, That said land is not mineral land in the sense of the law allowing mineral 


i 


entries, 

2d, 1f mineral it is not of the character aliowing a placer claim thereon, 

3d, 1f said land is subject to entry under the placer law, but one claim of iwenty, | 
acres could be taken by the applicant, 

On January 2, 1891, in the case of Conlin v. Kelly (12 L. D., 1), the 
Department held that stone that is useful only for general building 
purposes does not render land containing it subject to entry under the’ 


mining laws. 
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Ou August 4, 1892, an act of Congress was approved (27 Stat., 348), 
entitled “ An act to authorize the entry of lands ehiefly valuable for 
building stone under the placer mining laws;” said act is as follows— 

That any person authorized to enter lands under the mining laws of the United 
States may enter lands that are chiefly valuable for building stone under the pro- 
visions of the law in relation to placer mineral claims: Provided, That lands reserved 
for the benefit of the public schools or donated to any State shall not be subject to 
entry under this act. 

Sec. 2. That an act entitled ‘‘ An act for the sale of timber lands in the State of 
California, Oregon, Nevada, and. Washington Territory,” approved June third, eigh- 


teen hundred and seventy-eight, be, and the same is hereby, amended by striking | 


out the words “States of California, Oregon, Nevada, and Washington Territory ” 
where the same occur in the second and third lines of said act, and insert in lieu 
thereof the words, ‘‘ public-land States,” the purpose of this act being to make said 
act of June third, eighteen hundred and seventy-eight, applicable tv all the public- 
land states. | 

Skc. 3. That nothing in this act shall be construed to repeal section twenty-four 


_ of the act entitled “An act to repeal timber-culture laws, and for other purposes,” 


approved March third, eightecn hundred and ninety-one. 

The passage of this act makes land chiefly valuable for buiiding stone 
subject to entry under the placer mining laws, unless such lands have 
been reserved for the benefit of the public schoolsor donated to any State. 

The tract in question is within the grant to the State of South Dakota 
for school purposes, when the State was admitted into the Union (25 
Stat., 676), February 22, 1887. 

ands chiefly valiable for ordinary building stone are not mineral 
in character in the sense in which the term * mineral lands” is used 
when applied to grants. The tract in question being non-mineral, 
must be held to have passed to the State. | 

The fact that the act in question provides that certain kinds of stone 


quarries may be entered under the placer laws does not warrant the 


finding that such stone quarries constitute mineral lands in the sense 
in which such lands are held to be excepted from grants. Clark e¢ al. 


v. Ervin (16 L. D., 122), decided February 13 1893. 


Your judgment will therefore be reversed and the application of the 
Vermont Stone Company rejected. 


RIGHT OF WAY—RESERVOIR MAP. 


McVEY AND FINDLEY. 


The survey of a reservoir should show the lines of the government survey around 
the same, and the map thereof should be prepared on a scale proportionate to 
the size of the reservoir. 


Secretary Noble to the Commissioner of the General Land Office, March 
3, 1893. 


‘I am in receipt of your letter of the 16th of July, 1892, transmitting 
a map in duplicate filed by Messrs. McVey and Findley, of their 1eser- 
voir site in section 8, T. 26 N., R. 4 W. 


g 
& 
4 
- + 
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You state in your letter of trausmittal that this reservoir lies in the | 


‘Helena, Montana, land district. There is nothing on the map or field 


notes or affidavit to show that it lies in the Helena district, or that the 
map was filed in the Helena land office. There is a file mark on the 
map “ Filed in duplicate May 31, 1892, A. A.Swiggett, Register.” The 
aftidavit was made before anotary. This map is made on such a small 
scrap oftracing linen that there was scarcely room to note more than 
the register wrote; still it is proper that it should show where it was 
filed. 

The section lines or subdivision lines of the quarter section are not 
given on the map except the lines of section 8, adjoining the NE. corner 
of said section. | 

The survey appears to be accurately made, but the courses are given 
by the angles made by the intersecting lines, instead of the course of 


each line being given from a meridian passing through the station point | 


of the line. Thus the second line reads—‘89° 40’ west or right 984 
feet,” whereas its course is abont N.69°W., allowing 21° variation for 
the needle. To give the courses by the needle and the distances in 
chains and links is nore practical, although the other method may be 
equally accurate. 

The map appears to have been hastily drawn, on a mere serap of © 


~finen, less than six inches square, with as little information on it as - 


could be furnished and come at all within the regulations. 

The Department has said that a reservoir may be mapped ona seale 
of one thousand feet to the Inch, and again it accepted a map on six 
hundred feet to the inch. Itis not the purpose to fix any arbitrary 
rule of reservoir surveys, but a civil engineer or surveyor should ex- | 
ercise his judgment, and a survey should show the government lines 
around the reservoir, the scale being governed largely by the size of — 
the reservoir, one covering many miles of area being on a smaller scale 
than one embracing only four or five acres. . 

This map is, therefore, returned without my approval, that it may be 
prepared in accordance with the suggestions made, and that it may show 
in what land district the land lies and in what office it is filed. 








A YS"s. 
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PRACTICE—REHEARING-—SETTLEMENT RIGHT. 


RUMBLEY v. CAUSEY. 


, A conditional application for a rehearing addressed to the Secretary of the Interior, 


for consideration in the event of adverse action on a pending appeal before the 
Department, is not anthorized by the Rules of Practice. . 

Priority of settlement is protected as against an intervening entry where the settler 
within three months after settlement applies to contest said entry alleging his 
own priority of right. During the existence of such adverse entry a formal ap- 
plication to enter on the part of the contesting settler is not necessary for the 
protection of his interest. 


\ Hirst Assistant Secretary Chandler to the Commissioner of the General 


Land Office, March 7, 1893. 


On the 20th of June, 1889, John V. Causey made homestead entry at 
the Kingfisher land office, Oklahoma, for the N. W.4 of section 23, T, 
118., R. 7 W. The land is now in the Oklahoma land district. 

On the 17th of July, 1889, Marion W. Rumbley filed affidavit of con- 
test against said entry, alleging that he made settlement on the land 
on the 22d of April, 1889, prior to any other person, and that his settle- 
ment and improvemeuts were well known to Causey at the time he made 
his entry. 

A hearing was ordered, at which a very large amount of conflicting 
testimony was taken. The local officers, after considering the same, 
rendered their decision on the 12th of December, 1890, in which they 
found that the charges made by Rumbley were sustained by a prepon- 
derance of the evidence, and recommended that the entry of Causey be 
canceled, andthat Rumbley beallowed tomake entry for theland. Upon 
appeal, that decision was affirmed by you, on the 11th of March, 1892, 

On the 6th of April, 1892, Causey filed in the local office an appeal to 
the Department from your decision, and on the 12th of July, 1892, he 
filed in said local office an application, addressed to the Secretary of 
the Interior, asking that he be awarded a new hearing before the regis- 
ter and receiver, ‘“‘in the event that the decision of the Honorable Sec- 
retary on the appeal of the applicant in this case shall sustain the 
decision rendered against appellant by the Honorable Commissioner.” 

Neither the Rules of Practice nor any regulation of the Department, 


authorizes any such conditional application for rehearing. The motion 


is therefore denied, without prejudice to a new motion being made, in 
accordance with the Rules of Practice of the General Land Office, and 
the Department of the Interior. 

This leaves for consideration the appeal from your decision of March 
11, 1892. After pointing out the particulars in which your decision is 
contrary to the evidence, it is alleged that you erred 
in not sustaining the motion of the defendant to dismiss said action, for the reason 
that plaintiff did not apply to enter said tract, and tender the fees for such entry 


to the register and receiver within three months from the date of his alleged settle- 
ment. 


t 
’ 
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There is no merit in this point. Land covered by one entry is not. 
subject to another, at the same time, and it would therefore have been 
an idle ceremony for Rumbley to have applied to make ‘entry for the 
land already covered by the entry of Causey, as an application to enter 
land, not subject to entry at the time the application is made, confers 
no rights upon the applicant. 

Rumbley initiated contest against the entry of Causey, within three 
months after his (Rumbley’s) settlement upon the land, and by such 
proceeding preserved his settlement rights as effectually as he could by 
an application to enter, as before his entry could be allowed, that of 
Causey must be removed from the land. A prior settler, who initiates. — 
contest within three months after settlement, and who applies to enter 
within thirty days after receiving notice that he has succeeded in his 
contest, is in time. It would have been errur, therefore, to have granted. 
defendant’s motion to dismiss the contest, upon the grounds stated by 
him, 

I deem it nnnecessary to recapitulate the facts established by the 
evidence. I think it sufficient to say that it was made to appear that 
Runibley inade settlement upon the land on the 22d of April, 1889, and 
camped and resided thereon from that time until about the middle of: 
June. He then went for his family, and returned to the land on the 
oth of July, 1889, whereon he has since resided. The fact that Rumbley 
had made settlement upon the Jand prior to his entry, was known to 
Causey at the time he presented his application, and his rights in the 
land are therefore subject to those of Rumbley. The good faith of 
Rumbley was not successfully assailed, and the decision appealed from - 
is therefore affirmed. : . 


PRE-EMPTION—SECOND HOMESTEAD ENTRY. 
SHEPHERD v. FAST, 


A judgment in an ex-parte case awarding the right to make a second homestead 
entry, On the assuinption that no adverse claim exists, will not defeat the prior 
intervening claim of another. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 8, 1893. 


The land involved in this application is the 8.4 of N. E.4, Sec. 22° 
T. 18, R. 23 W., 6th p.m., Wa Keeney, Kansas, land district. 5° 

It is shown by the record that Martha Bever, now Martha Fast, 
filed her pre-emption declaratory statement for said land March 6, 1886, 
alleging settlement December 3, 1885, and on September 27, 1887, she 
offered final proof before the probate judge of Ness county. Jasper N. « 
Shepherd protested against the same. On January 3, 1888, he made 





268 DECISIONS RELATING TO THE PUBLIC LANDS. 


homestead entry of the NE. 4+ of said Sec. 22, alleging settlement No- 
vember 16, 1885, and on Mar ch 2, 1888, offered final proof under Sec. 
2305 Revised Statutes, before the probate judge of Ness county, where 
Fast appeared and protested. Thereafter and on May 8, 1888, the 
attorneys for the respective parties entered into a stipulation that the 
evidence should be submitted to determine their respective rights to 
the land “ and the right to proceed to trial in the case as authorized by 
the Hon. Commissioner, is hereby waived.” Hearing was accordingly 
had before the local officers, from the evidence they held that the tinal 
proof of Martha Fast forthe said8, 4of NE.4, should beallowed and the 
homestead entry of Shepherd canceled as to said land, and final cer- 
tificate issue to him for the N. 4 of said NE. 4. Shepherd appealed and 
you by letter of February 1, 1892, reversed their decision, holding the 
pre-emption filing of Mrs. Fast for cancellation and awarding all the 
land to Shepherd; whereupon Mrs. Fast prosecutes this appeal, assign- 
ing as error, substantially that your decision is against the law and 
the evidence. 

The testimony shows that before said pre-emption filing and home- 
stead entry were made, one McCaslen contested a prior entry of said 
Jand and caused it to be canceled by direction of your letter “‘C” of 
November 17, 1885. It is claimed by Mrs. Fast that she caused this 
coutest to be instituted and paid all the expenses thereof with the un- 
derstanding that she was to have McCaslen’s preference right, and in 
pursuance of this agreement went upon the land and established her 
residence in April, 1885, but could not make her filing until the thirty 
days’ preference right of McCaslen had expired by limitation. She 
claims that through the neglect of her attorneys, who had the matter 
in charge, her filing was delayed until March 6, 1886. 

Shepherd claims that he purchased McCaslen’s preference right and 
moved upon the N. 4 of the NE. 4 on November 16, 1885. By refer- 
ence to the case of Jasper N. Shepherd (6 L. D., 362) it will be seen 
that he was not qualified under the law to make homestead entry at 
that time, nor until the promulgation of that decision, which was on 
November 26, 1887. In that case he sought to have a prior homestead 
entry made by him, amended so as to get the said NE. 4 instead of land — 
he had failed to secure under the prior homestead entry. In that case 
was said by the Department (p. 363): 

While on the facts as presented the application can not properly be treated as an 
application to amend, it being rather an application to make a new homestead 
entry, there is, I think, in view of all the circumstances, sufficient reason to give it 
favorable consideration as an application to make a second entry. There is no ad- 


verse claim to the land which Shepherd now seeks to enter, and the question is one 
solely between him and the government. 


It was also held that, 


While he was not entirely free from fault in not making more thorough investi- 
gation before making his entry, his failure in that regard may, as between him and 
the government and in view of his explanation, properly be excused. 
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And the order was that Shepherd be allowed “to make pomestcne 


entry on the tract covered by his application.” 
This was an ex parte proceeding and was considered by the Depart- 


ment purely as a matter between the applicant and the governinent. 
It was not intended, in my opinion, notwithstanding the language of 


said order that the decision should be construed to preclude any rights 


in the land that might accrue to others either by settlement or - 
entry. So faras the record in that case discloses there were no ad- 


verse rights to the land in question; yet, as a matter of fact, when 
that decision was promulgated Mrs. Fast had made final ae on one- 
half of the tract. 

Shepherd had no legal right to enter this land until his disabilities 
had been removed by this judgment, and did not make his entry until 
January 3,1888. So that,in my view of this case bis right to the land 
in question only dates from the date of notice of the former decision. 
Or, in other words, I do not think it was contemplated by that judg- 
ment that the right to make another homestead entry should be con- 
strued to relate back to the date of his settlement to the prejudice of 
intervening rights if there were any. | 

There is some testimony on the part of Mrs. Fast tending to show 
that she established a residence on the land in April, 1885, and main- 
tained it, with some necessary absences, until final proof. But I do 
not think the testimony is sufficient to establish this condition of affairs, 
but, I. think it must be held that she established her permanent resi- 
enven in February, 1887, though it is shown that she was on the land 
more or less, and improving it, prior to that time. She began the erec- 
tion of her new house late in 1886, and it was finished and occupied in 
February following, and she continued to reside there and improve the 
place until the time she made final proof in September, 1887. Hence 
whatever laches there may have been on her part in regard to resi- 
dence was cured before the right of Shepherd attached. 

At the time Shepherd went upon the land in November, 1885, Mrs. 
Bever was there, and he had actual knowledge of her claim to the land. 
He ordered her oif at that time and during the conversation each stated 
to the other his and her respective claim to the land. He made his 
settlement and all his improvements on the north half of the quarter 


and hers are upon the south half. It seems to me from all the facts — | 


and circumstances that each of these parties should be given the land 


respectively settled upon. 
Your judgment is therefore reversed. The final proofof both parties 


will be returned to the local office with directions to cancel the home- - 
stead entry of Shepherd for the 8. $ of the NE. 4 of said section, and — 


final certificate will issue to Martha Fast for said land on payment of 
the required purchase money, and Shepherd will be permitted to make 
final entry of the N. 4 of the NE. 4 of said section. 
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PRIORITY OF SETTLEMENT—APPLICATION TO ENTER. 


HUNTSBARGER v. EICKMAN, 


A formal application to enter within three months after settlement is not required 
to protect priority of settlement as against the intervening entry of another, 
where the settler initiates a contest against such entry within said period on the 
ground of his own priority. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 9, 1893. 


The land involved in this appeal is the NW. 4, Sec. 14, T. 19 N., R. 
7 W., Kingtisher, Oklahoma land district. 

The record shows that Peter Eickman made homestead entry of said 
tract April 26, 1889. On May 23, 1889, James Huntsbarger filed an 
affidavit of contest alleging— 
that at the date of said homestead entry aforesaid, said affiant was an actual settler 
residing upon, improving and cultivating said tract of land; that said homestead en- 
tryman had not at the date of filing his homestead entry No. 237 for the land in- 
volved made settlement upon said tracts; that affiant is the only bona fide settler 
upon said tract; that on the 22d day of April, 1889, at twenty-five minutes past 
twelve p. m., of said day, affiant made a personal dona fide settlement upon said tract 
of land; that affiant is a legally qualified homestead entryman, as more fully appears 
from his homestead application and affidavits hereto attached, 
and asks that by “ virtue of his prior settlement he be allowed to enter 
said tract of land under his homestead application hereto attached.” 

There is attached to this affidavit of contest an affidavit sworn to 
pefore the receiver, that the applicant did not enter upon and occupy 
any of the lands in Oklahoma, prior to 12 o’clock, noon, April 22, 1889; 
also an application to enter said lands, but the certificate is not signed 
by the register; also the affidavit required by a homestead applicant, 
‘sworn to before the receiver. These papers and affidavits are all dated 
«6May 1889,” the day left blank. Hearing was had before the local 
officers and as a result thereof they decided that the contestant was 
the prior bona fide settler and recommended that the entry of Kickman 
be canceled. He appealed and you by letter of January 23, 1892, 
affirmed their decision, whereupon he prosecutes this appeal, assigning 
ag error, substantially, that your decision is against the law and the 
evidence. | : i : 

IT am satisfied from an examination of the record that your decision, 
affirming that of the local officers upon the questions of fact as to the 
settlement of the parties upon the land in question is correct. I think 
‘it is fairly shown that Huntsbarger was the prior settler and that Eick- 
man did not make settlement on the tract on April 22, 1889, what he 
did on that day was upon another and different tract. 

It is insisted by counsel for Eickman that Huntsbarger did not pre- 
sent legal application to enter the land within three months from date 
of his settlement, and that therefore he has uot complied with the law 


' DECISIONS RELATING TO THE PUBLIC: LANDS. 271 


by perfecting his original entry. In other words: in order to establish 
a better and superior right to the land, the settler must formally pre- 
sent his application to enter the land at the local office within three 
months from date of settlement, m addition to instituting a contest, 
notwithstanding the fact that there may be a prior entry of record. 


This position is untenable. The settler has done all the law requires 


of him when he institutes a contest to test the superior right to the 
land as between himself and an entryman. It is a sufficient evidence 
of his good faith when he puts in motion the only means by which the 
entry can be removed from the record. In this case, the settler, within 
thirty days after the entry was made in the local office, filed his con- 
test, accompanied by an application to enter the land’ substantially 
correct in form, and I am of the opinion that to require him, in addi- 
tion, to have the local officers formally reject his application, as they 
must do under these circumstances, would simply be imposing a use- 
less formality. 

The authorities relied on by counsel in support of his position are not 
in point. (Christensen v. Mathorn, 7 L. D., 5387; Watts v. Forsyth, 5 
L, D., 624; Same, 6 L. D., 306). ‘The decision in those cases, and I may 
say in numerous others, is that “the settlement of a homesteader is 


only protected as against other and later settlers for the. period of three. 
_ months, after which the next settler, in point of time, who has com- 


plied with the law, takes the land.” In those cases the settler allowed 


the three months in which he should make his entry to elapse, without 


so doing. In the case at bar the settler took the only means known 


to the law to cancel the entry of an entryman in order that he might’ 


make an entry, which he can not do until the record is clear. 
Your judgment is affirmed. 


APPLICATION TO ENTER—DESERT LAND DECLARATION. 
JAMES J. FEELY. 
: 7 


An application to enter, filed since the act of August 30, 1890, restricting the. ac- 


quirement of title to three hundred and twenty acres in the aggregate, must be. 


accompanied by an affidavit showing that since said act the applicant has not 


filed upon or entered a quantity of land which would make, with the meet ap- ° 


plied for, more than three hundred and twenty acres. 


. The provisions of the act of May 26, 1890, do not authorize the execution of a desert 


land declaration before a commissioner of a circuit court outside of the county 
in which the land is situated: 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, Mareh 9, 1893. | 


I have considered the appeal of James J. Feely from your decision of 


June 10, 1892, affirming the action of the local officers at Susanville, 


qe? 








x 
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California, rejecting his application to enter, under the desert land 
laws, the LK. $ of the NE. 4 of Sec. 21, and the W. $ of the NW. 4:-and 
the SW. 4 of Sec, 22, T, 28 N., R. 16 E. 

The record shows that said Feely subscribed and swore to his desert 
land declaration before W. B. Beaizley, deputy clerk and commissioner 
of the United States circuit court for the northern district of California, 


and the affidavits of his two witnesses were also made before the saine 


officer. 

That portion of the oath, namely, “entered or filed upon, is erased, 
and in lieu thereof are inserted the words, “ acquired title.” 

Upon presentation of said papers the register rejected the same for 
the reason that they were “not accompanied with an affidavit of the 
form prescribed by the Department under the provisions of the act of 
August 30, 1890, limiting applicants to three hundred and twenty 
acres.” 

Feely appealed, alleging that “the act of filing does not operate to 
exhaust the rights of an applicant, but that to exhaust such rights it 
is necessary that title should be acquired,” and you held that if the 
applicant had “‘ any entry or filing in existence uncanceled, he cannot 
be permitted to make any other entry or filing that with those in exist- 
ence would make more than three hundred and twenty acres.” You 
further held that the declaration was fatally defective, because the pa- 
pers were taken before “a commissioner of the U.S. circuit court for 
northern district of California at his office in San Francisco, which is 
contrary to the express ruling of the Department in the case of Ed- 
ward Bowker (11 L. D., 361), construing the act of May 26, 1890 (26 
- Stat., 391). 

Counsel for appellant insists that said act of May 26, 1890, should 
receive a reasonable coustruction; that it was intended to be remedial 
in its operation, so that a desert land affidavit may be made “ before a 
court commissioner of the United States circuit court for the county in 
which the land is situated, and if the affidavit submitted under said 
act of August 50, 1890, was not sufficient, you “should have required 
or allowed the applicant to amend by stating what filings or entries he 
had made since the date of said act.” 


It does not appear that the applicant offered to amend his affidavit ~ | 
under said act of 1890, and the erasure and interlineation above men-. 


tioned show that he deliberately changed the form of affidavit pre. 
scribed by you for the guidance of the local officers under the direction 
of the Secretary. (See 11 L. D., 296-297.) 

In the case of Edward Bowker (supra) the provisions of said act of 
1890, relative to the making of final proofs ‘and all other affidavits 
required under the homestead, pre-emption timber culture and desert 
land laws” were carefully and elaborately considered by Mr. Secretary 
Noble, and he held that “ the law does not authorize the making of 
such proofs and affidavits before such commissioner outside of the 
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county and State or district and Territory in which the lands are situ-_ 
ted, unless the lands are situated in an unorganized county, which case 
is otherwise fully provided for by law.” 

Upon a careful consideration of the whole record, I am unable to per. 
ceive any error in your decision, and it is therefore considered that the 
same must be, and it is hereby, affirmed. 


RAILROAD LANDS—ACT OF MARCH 8, 1887. 
Unron CoLony v, FULMELE, ET AL, 


The right of purchase under section 5, act of March 3, 1887, is not dependent upon 
the qualifications of the immediate grantors of the company, but may be ex- 
ercised by any subsequent bona fide purehaser of the iand who possesses the 
‘Yequisite qualifications. 

The second proviso to said section applies only to lands settled upon in good faith 
after December 1, 1882, and prior to the passage of said act, and an application 
to enter filed within said period will not operate to except the land covered | 
thereby from the right of purchase conferred by said section upon transferees of a 
railroad company. 

Under the right of purchase accorded to a transferee of a railroad company by said 
section, patent may issue to such purchaser, his heirs, or assigns, for such 
tracts as he may make payment to the United States, without respect to the 
acreage embraced therein, even though it may be less than a legal sub-division. 
The patent in such case should contain a recital that it is issued under the 
provisions of said section. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 10, 1898. 


The land involved in this controversy is the S. 4 of Sec. 3, T. 5 N., 
R. 65 W., Denver land district, Colorado, and is within the limits of 
the grant to the Denver Pacific, now known as the Union Pacific Rail- 
way Company. It was, however, excepted from said grant, by reason 
of existing pre-emption filings at the date of the filing of the map of 
definite location of the railroad. 

These filings were made by Mary Butts and Matthew J. Alexander, 
the former having filed for the SE. 4 of said section on the 19th of Sep- 
tember, 1856, and the latter for the SW. 4+ 0n the 2d of November, of 
the same year. | 

On the 23d of September, 1885, Jacob Fisher applied to make home- 
stead entry for the SW.4 of said section, and on the Ist of October he 
applied to make timber culture entry for the SE. 4. Both applications 
being rejected, he appealed. His appeal was decided by the Depart- 
ment ou the 8th of September, 1888, wherein it was held, as already 
stated, that said land was excepted from the grant to the railway com- 
pany. The applications of Fisher were thereupon returned for accept- 
ance, and his entries allowed, in accordance therewith, on the 30th of 
October, 1888. Both said entries were afterwards canceled, upon re- 
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linquishments executed by him; his homestead entry on the 27th of 
April, 1889, and his timber culture on the Ist of August, of the same 
year. | 

On the day that Fisher’s homestead entry was canceled, John T. Ful- 
mele made homestead entry for that tract, and George I Brovo made 
a similar entry for the tract covered by is timber culture entry, on the 
day of its cancellation. Both Fulmele and Brovo established their resi- 
dence upon the tracts for which they made entry, within six months 
after making the same. | 

The evidence in the case shows that the land in question, together 
with a large quantity of other land, was conveyed by the railroad 
company, on the 13th of April, 1870, to Horace Greeley, in trust for 
The Union Colony of Colorado, and that Greeley conveyed it to the 
Colony Company on the 19th of the following month. 

According to its certificate of incorporation, The Union Colony of 
Colorado was incorporated in April, 1870, under the provisions of 
Chapter 18, of the R. S. of Colorado, and amendments thereto, ap- 
proved February 11, 1870. Its capital stock was $25,000, divided into 
5,000 shares of $5.0) each. Its object: manufacturing, mining, con- 
structing aud maintaining ditches and canals, building schools and 
houses of public worship, and inducing immigration to Colorado. 

The colony divided the whole of section 3 into lots of twenty acres 
each, and sold such lots to its members. Among the , purchasers of 
lots were Joel EK. Davis, Fred W. Dille, Charles Camp, Robert Hale, 
and others. Davis afterwards caused to be published notice of his in- 
tention to make proof of his right to purchase the W.%4 of the SE. 4 
and the EK. 4 of the SW. 4 of said section, under the act of March 3, 
1887, (24 Stat., 556). The notice was addressed to Jacob T. Fisher, 
John T. Fulmele, The Union Pacific Railway Company and whom it 
may concern, and named July 20, 1889, as the day for making such 
proof. 

He made his proof on the day sapeinied: without objection, but on the: 
20th of August Fulmele and Brovo filed protest against the admission 
of such proof, made oath that they had no notice of his application un- 
til after his proof was made, and asked to be allowed to submit evidence 
in support of their entries and claims. 

On the 10th of September, 1889, the local officers dismissed the pro- 
tests of Fulmele and Brovo, and recommended the cancellation of their 
entries, as to the tracts in Huded in Davis’ application. The case com- 
ing before you upon appeal, you directed the local officers to appoint a 
day for a hearing, and to notify all parties in interest. Such heari ing 
took place on the 4th of May, 1891, and on the 11th of September of 
that year, the local officers decided: in favor of the transferees of the 
railroad company, and recommended that the homestead entries of Ful- 
mele and Brovo be canceled. | 

From this decision the homestead claimants appealed, and on the 
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27th of February, 1892, you rendered a decision in the case, in which 
you held their entries for cancellation, and concluded by saying: 

Iam, therefore, of the opinion that it is in accord with the letter and spirit of the 
provisions of section 5, of the act of March 3, 1887, for the Colony Company to make 
proof and payment for the land; and, should this decision become final, it will be 
allowed to do so, upon the cancellation of the entries of Fulmele and Brovo, 

From such decision by you, Fulmele and Brovo appealed to the De- 
partment. Their appeals are separate, but the same attorney appears 
for both, and the errors complained of, nineteen in number, are the 
same in each notice. 

To properly determine the rights of the respective parties to this con- 
troversy, it is necessary to ascertain and construe the provisions of sec- 
tion 5, of the act of March 3, 1887, (24 Stat., 556). The chapter in which 
said section occurs is entitled “An Act to provide for the adjustment of 
land grants made by Congress to aid in the construction of railroads, 
and for the forfeiture of unearned lands, and for other purposes.” The 
section and proviso referred to are as follows: 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the use of such company, said lands being the 
numbered sections prescribed in the grant, and being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 
lands at the ordinary government price for like lands, and therenpon patents shall 
issue therefor to the said bona fide purchaser, his heirs or assigns: Provided, That 
all lands shall be excepted from the provisions of this section which at the date of 
. such sales were in the bona fide occupation of adverse claimants under the pre-emp- 
tion or homestead laws of the United States, and whose claims and occupation have 
not since been voluntarily abandoned, as to which excepted lands the said pre-emp- 
tion and homestead claimants shall be permitted to perfect their proofs and entries 
and receive patents therefor: Provided further, That this section shall not apply to 
lands settled upon subsequent to the first day of December, eighteen hundred and 
eighty-two, by persons claiming to enter the same under the settlement laws of the 
United States, as to which lands the parties clairming the same as aforesaid shall be 
entitled to prove up and enter as in other like cases. 

That the lands in question were excepted from the grant to the rail- 
way company, was determined by the Department, in its decision ren- 
dered upon the appeal of Fisher, on the 8th of September, 1888. Long 
prior to that time, however, the company had sold the land to Horace 
Greeley, trustee in trust for The Union Colony of Colorado. The deed 
from the company to Greeley was dated April 13, 1870, and on the 19th 
of the next month Greeley conveyed the lands to The Union Colony of 
Colorado. Thecolony divided its purchase of 9,324.06 acres into twenty- . 
acre lots, and sold said lots to its members. Most of the deeds by the 
colony were made in 1871, or within a year or two thereafter. 

On the 13th of February, 1889, your predecessor, with. the approval 
of the Department, issued a circular of instructions under the act of 
March 3, 1887, (8 L. D., 348). In reference to the fifth section of said 
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act, it was announced that applicants to purchase under said section 
would be required to publish notice of such intention, and that their 
proof must show: 


1. That the tract was of the numbered sections prescribed by the grant. 

2. That it was coterminons with constructed parts of said road. 

3. That it was sold by the company to the applicant, or one under whom he claims, 
as a part of its grant. 

4, That it was excepted from the operation of the grant. 

5. That at the date of said sale it was not in the bona fide oceupancy of adverse 
claimants under the pre-emption or homestead laws, whose claims and oceupancy 
have not since been voluntarily abandoned. 

6. That it has not been settled upon subsequent to the first day of December, 1882, 
by any person or persons claiming the right to enter the same under the settlement 
laws. | . 

7. That the applicant is, or has, declared his intention to become a citizen of the 
United States. 

8. And that he, or one under whom he claims, was a bona fide purchaser of the 
land from the company. 

It was announced that the proof upon these points being found sat- 
isfactory, entry would be allowed, and certificate and receipts issued, 
reciting that the eutry was made in accordance with the fifth section 
of the act of March 3, 1887, but that no entries would be allowed under 
said section until it should be finally determined by the Department 
that the land was excepted from the railroad grant. 

On the 1st of August, 1890, you suggested to the Department that 
under the act of March 3, 1887, and the instructions of February 13, 
1889, title to land might be secured by a bona fide purchaser from the 
original purchaser, in cases where the original purchaser was not quali- 
fied to acquire title to public land, and you recommended that said in- 
structions be ameuded so as to prevent the grantee of the original pur- 
chaser from obtaining title, except in cases where the original purchaser 
was qualified to purchase from the government. The Department de- 
clined to act upon your suggestion, and in a letter addressed to you, 
under date of August 30, 1890, expressed the opinion that by the 
passage of the act of March 3, 1887, it was in no sense the intention 
of Congress to confirm sales made by the railroad company, but rather 
to afford citizens, or persons having declared their intention to become 
such, who were bona fide purchasers of land to which the company had 
no title, a means of acquiring title from the government, to the ex- 
clusion of settlers or purchasers under the general land Jaws. 

The reply of the Department to your letter and recommendation, is 
published in 11 L. D., 229, and the substance of the views expressed, 
are condensed in the following syllabus: 

The right of purchase from the government, conferred by section 5, act of March 
3, 1887, is not limited to the immediate purchaser from the company, but may be 
exercised by any bona fide purchaser of the land, who has the requisite qualification 
in the matter of citizenship; and if the applicant is not the original purchaser from 
. the company, it is immaterial what the qualifications of his immediate grantor, or 
the intervening purchasers may have been. 
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Between the first day of December, 1882, and the passage of the act 
of March 3, 1887, neither Fisher nor Fulmele or Brovo made actual 
settlement upon the land. It is true, that prior to the last named date 
Fisher applied to make entries for the tracts, but such applications did 
not bring the land within the second proviso to section 5 of said act, 
and exempt it from purchase by the grantees of the Union Colony. 
That proviso applied only tolands which were settled upon subsequent 
to the first of December, 1882, and prior to the passage of the act of 
March 3, 1887, by parties claiming in good faith a right to euter the 
Same under the settlement laws. Union Pacific Ry. Co., ef al, v 
McKinley (14 L. D., 237). To hold that Fisher’s applications to enter, 
made in 1885, were equal to entries at that date, affords no relief, as 
the proviso protected only settlement rights. 

It has been seen that Davis, Camp, and the other purchasers of por- 
tions of the land in controversy, received their deeds from the Union 
Colouy more than a dozen.years before Fisher applied to make entries 
therefor, the colony having received its deed from the railroad com- 
pany ata still earlier date. My conclusion therefore is, that such lot 
owners, upon making the showing required by section five, of the act 
of March 3, 1887, may purchase the land owned by them, under said 
act. 

This disposes of all questions necessary to consider in the case, ex- 
cept that as to how and by whom patent to the larid is to be obtained. 
The homestead and pre-emption laws expressly provide that under 
their provisions, patent shall issue to, or in the name of, the party 
making the entry or location, no matter who may be the real owner of 
the land when patent issues, except in case of the death of such party 
before making proof. Those laws also provide that entries and loca- 
tions under their provisions, shall be made in conformity to the legal 
subdivisions of the pnblic lands, and after the same have been sur- 
veyed, and shali not embrace more than one hundred and sixty acres; 
and that the recitals and description of land in patents shall in all 
cases follow the register’s certificate of entry or location. Under these 
laws, therefore, patent can issue only for tracts containing one hundred 
and sixty, one hyndred and twenty, eighty, or forty acres. 

The act of March 3, 1887, however, contains no such provisions. 
That act provides that any person who makes the proof required by 
the fifth section thereof, as herein quoted from the circular of February 
13, 1887, shall be allowed to make payment to the United States for 
said lands at the ordinary price for like lands, and thereupon patents 
Shall issue therefor to the said bona fide purchaser, his heirs or assigns. 
Title to the land may have passed through any number of transferees, 
before vesting in the bona fide purchaser who makes the proof and 
payment, but patent shall issue to such purchaser, his heirs or assigns. 

Another distinction between the homestead and pre-emption laws 
and the act of 1887, is that while the former limit the number of acres 
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for which patent may issue, to not more than one hundred and sixty, 
and not less than forty, there is no such limit to the act of 1887. For 
what land the purchaser has bargained he may make payment to the 
United States at the ordinary price for like lands, and thereupon 
patent shall issue therefor. Under these circumstances, I am of the 
opinion that the provisions of the homestead and pre-emption laws as 
to the quantity of land to be entered do not necessarily apply to lands 
purchased under the act of March 3, 1887, and that under its provi- 
sions patents may issue to the purchaser, his heirs or assigns, for such 
tracts as he has made payment to the United States. In reference to 
the certificates and receipts issued for such lands, the instructions of 
February 13, 1889, provided that they should recite the fact that they 
were issued in accordance with the fifth section of the act of March 3, 
1887. I think the patents issued for said lands should contain a simi- 
lar recital. | 

The certificate of incorporation of the Union Colony of Colorado 
was dated April 13, 1870, and was recorded on the 15th of that month. 
By the terms of said certificate, the colony was to exist twenty years. 
I find no intimation in the evidence, or the briefs and arguments filed 
in the case, that the term of existence of the colony has ever been ex- 
tended. This being so, it ceased to exist nearly three years ago. It 
is certainly, therefore, not in a condition to make the proof required 
by the act of March 3, 1887, even if a corporation could make proof 
for land which, at the time of making proof, it did notown. Then, too, 
one of the matters required to be shown by the applicant for a pat- 
ent, was that he is a citizen of the United States, or had declared his 
intention to become one. There are several obstacles, therefore, it 
seems to me, in the way of your decision being carried into effect. The 
question of the citizenship of the original purchaser is disposed of in 
the instructions cited from 11 L. D., 229, but the question of the non- 
existence of the corporation, and the non-ownership of the land, still — 
remain, and, [ think, render a compliance with the provisions of your 
decision impracticable. 

Attorney General Garland, in his opinion addressed to the Secretary 
of the Interior, on the 17th of November, 1887, in reference to the pro- 
visions of the act of March 3, of that year, (6 L. D., 272), after con- 
struing each section separately, concluded that the whole scope of the 
act was remedial, and said: 

Its intent is to relieve from loss, settlers and bona fide purchasers, who, through 
the erroneous or wrongful disposition of the lands in the grants, by the officers of 
the government, or by the railroads, have lost their rights or acquired equities, 
which, in justice, should bé recognized. 

The Department immediately issued instructions iu accordance with 
such opinion, (6 L. D., 276), but neither in those instructions, nor in 
any Since issued, nor in any decisions rendered, has it been called upon 
to determine the question whether the purchaser could, or could not 
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receive patent from the government for a tract of land embracing a less 
number of acres than constitutes a legal subdivision. 

Purchasers under the homestead and pre-emption laws cannot re- 
ceive such patents, because those laws expressly prohibit their issue, - 
but, as already seen, the act of March 3, 1837, contains no such pro- 
vision. It provides that when a purchaser from a railroad compatly 
shall make payment for the land to the United States, patent therefor 
Shall issue to such purchaser, his heirs or assigns. 

In the case of the Union Colony, its large purchase from the railroad 
company was divided into farms of twenty acres each, by running a 
line through the centre of each forty-acre tract. By this means, each 
member of the colony could acquire a farm and home for himself, how- 
ever poor he was in this world’s goods. Many hundred thousand dol- 
lars were expended by these small farmers, in building large and small 
irrigating ditches, to cover the land, and render it possible to ratse 
crops. After over twenty years of labor, in reclaiming these trackless 
and barren plains, these small farmers now live upon well improved 
farms, surrounded by all the advantages of civilization. 

The colony purchased the land from the railroad, and the small 
farmers purchased from the colony. They are bona fide purchasers, 
and have made payment for the land to the United States, at the 
ordinary government price for like lands. They now ask that the 
government comply with the act of Congress passed for their relief, 
and issue patents for the land. Very likely the man who has a twenty- 
acre farm could not enlarge it if he wished. He may not have the 
means to purchase more, and his neighbors may not be willing to sell. 
Shall it be said that because he has but twenty acres, and can get no 
more, the government will not allow him to perfect title to the land for: 
which he has paid? I think such was not the intent of the law under 
consideration. Certainly, such is not its language, for it says that 
upon payment being made to the United States for said lands, patents 
shall issue therefor. 

That the act is remedial, no one will question, and in Potter’s Dwar. 
ris on Statutes, page 231, it is said: 

A remedial act shall be so construed as most effectually to meet the beneficial end 
in view, and to prevent a failure of the remedy. Asa general rule, a remedial stat- 
ute ought to be construed liberally. Receiving an equitable, or rather a benignant, 
interpretatiou, the letter of the act will be sometimes enlarged, sometimes restrained, 
and sometimes it has been said, the construction made is contrary to the letter: 
which should be read—ulira the letter, and confined to aucient statutes. 

Giving such a construction to the act in question, and, I think, with- 
out violating either its letter or spirit, my conclusion is, that Davis 
has shown himself entitled to patent for the land for which he made 
proof, and that the other parties to the controversy, who are claimants 
under the act of March 3, 1887, will also be entitled to patent, npon 
making the proof required by said act. 
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That portion of the decision appealed from, which canceled the 
homestead entries of Fulmele and Brovo, is affirmed, while that por- 
tion which allowed a corporation which does not exist, to secure a pat- 
ent for land which it long since sold, is reversed. 


PRE-EMVPTION ENTRY—SECTION 2260 R. S. 
TYLER v. VAN LEUVEN. 


The disqualification imposed by the second clause of section 2260 R. S., upon a set- 
tler who removes from land of his own to reside on the public land, cannot be 
avoided on the plea that the land embraced within the pre-emption claim was 
not in fact ‘‘ public land” at the date when the settler established his residence 
thereon. | 


First Assistant Secretary Chandler to the Commissioner of the General - 
Land Office, March 11, 1893. 


On August 10, 1889, David Van Leuven filed his declaratory state- 
ment (No. 2111) for the W. 4 of the SW. 4 and the S. 4 of the NW. 4 of 
Sec. 27, T. 49 N., R.37 W., at Marquette, Michigan, alleging settlement 
on December 11, 1888. 

On the same day Emma J. Tyler made homestead entry (No. 5256) of 
the same tract, alleging that she had been an actual settler thereon 
since the sixth day of April, 1889. 

This Jand was included in the primary limits of the grant to the 
State of Michigan by the act of June 3, 1856 (11 Stat., 21), to aid in 
the construction of a railroad from Marquette to Ontonagon, and was 
forfeited to the United States by the avet of March 2, 1889, (25 Stat., 
1008). | 

On January 25, 1890, Van Leuven filed notice of his intention to 
make final proofin support of his claim before the local officers on 
March 19, 1890, when his final proof was submitted. Miss Tyler pro- 
tested against its allowance, and a hearing was had. 

On May 26, 1890, the local officers found “that the land ought to be 
awarded to the earliest bona fide settler thereon, and that Van Leuven 
was living upon the land when it was restored to settlement by the act 
of March 2, 1889, “and that he ought to be, and hereby is, awarded 
priority of right thereto as first settler.” 

On appeal, by letter of March 15, 1892, you reversed the decision of 
the local officers, rejected Van Leuven’s final proof, and held his filing 
for cancellation, on the ground that he quit or abandoned his residence 
on land of his own to reside on the public land in question in the same 
State, in violation of the second inhibition of section 2260 of the Re- 
vised Statutes, citing the case of Lehman v. Snow (11 L. D., ma An 
appeal has been taken to this Department. 

The facts are fully stated in your decision to which refer ence is made. 
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An examination of theevidence satisfies me thatthe conclusion reached 
by you is correct. 

It is contended, however, that the land in question was within the 
primary limits of the grant to the State of Michigan by the act of June 
3, 1856. That at the date when Van Leuven settled thereon the title 
to said land was vested in said State, and therefore it cannot be prop- 
erly be regarded as “ public land” within the meaning, of said inhibi- 
tory clause of the statute. That “placing the construction upon the | 
testimony most favorable to the contestant, he abandoned his residence 
to reside upon the lands of the State of Michigan.” This contention is 
more technical than sound. 

As between settlers upon land withdrawn for railroad purposes, 
priority of settlement may be properly considered. McInnis v. Cotter 
(15 L. D., 583); Tarr v. Burnham (6 L. D., 709). But priority of settle- 
ment could not be awarded to one who was then disqualified to make 
settlement. Van Leuven sought to gain advantage over other settlers 
by going upon this land while it was not open for settlement. He can- 
not be permitted to claim that the land is ‘public land” for the pur- 
pose of settlement thereon, and at the same time say that it can not be 
regarded as “ public land” for any otheruse. Hesettled upon the land 
in order to obtain a title from the United States, not from the State of 
Michigan. ; 

He first tendered a declaratory statement for this land on January 30, 
1889, at the Marquette land office, which shows that he then regarded 
it as “ public land.” On the rejection of his statement he appealed to 
your office, on the ground that“ said lands havenot been railroad lands 
since the joint resolution of 1862, and the relinquishment under it, 
whereby the said State of Michigan received in lieu other lands else- 
where.” 

In his final proof made March 19, 1890, he swore that he settled upon 
the land December 11, 1888, and moved with his family thereon on Jan- 
uary 10, 1889, and had lived there since. He thus gained a priority of 
settlement, and became the first settler, as the land officers found in 
awarding him the land; but such priority should not be awarded to one 
disqualified to make such settlement, After making such a record he 
should be held estopped from claiming that the tract was not * public 
land,” when such claim is made for the sole purpose of enabling him to 
evade the inhibition of the statute. If he was disqualified to make set- 
tlement December 11, 1888, by reason of said inhibition, that disquallt- 
fication continued. 

The fifth section of the act of March 2, 1889, allowed settlers on lands 
forfeited by that act, who should desire to enter the same under the 
homestead law, when making final proof, “ for the time they have al- 
ready resided upon and cultivated the same.” 

‘This provision gave homestead settlers the same privilege in count- 
ing the time of their residence upon forfeited land as if they had settled 
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upon “public land.” Any disqualification on the part of such settler 
which would prevent his legal settlement on“ public land” would attach 
_ to him as a settler on lands forfeited by said act, and would subsist as a 
continuing disqualification when said land was restored to the public 
domain by said act. Congress did not intend to confer this privilege 
upon one disqualified to make settlement. The same principle applies 
in spirit and intent to a pre-emption settler. 
Your judgment is affirmed. 


MINING CLAIM—Pit0O TEST—-HEARING. , 
TAM ET AL, v. STOREY. 


On a sufficient showing made by protest the Department has authority to investi-: 
gate a mineral entry, and order a hearing to determine whether there has been 
due compliance with the mining law, although it may appear that the adverse 
location, set up by the protestant was not made until after the entry in question 
had been allowed, 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 13, 1893. 


On August 13, 1892, the Department granted the application of John 
L. Tam and John W. Cotter, filed by their attorney, to have certified 
to this Department the record in the case of their protest against 
mineral entry No, 2223 of the Single Tax lode claim, Helena, Montana, 
made by Lucy M. Storey which protest was dismissed by you on April 
13, 1892, and their right of appeal denied. By your letter ““N” dated 
Aaeust 24, 1892, said record was tr engraver and it is now before me 
for soundidlenation: 

It appears that said Storey, on April 30, 1890, filed her application 
for patent of said lode claim, based upon a location dated January 1, 
1889, and amended location made December 9, same year, which was 
recorded on January 4, 1890; that the order of survey was made Janu- 
ary 18, 1890, and, after due publication, no adverse claim being filed, 
the local officers allowed said entry on August 7, 1890. 

On March 19, 1891, a protest was made against issuing a patent upon | 
said entry by G. W. Nicholson and J. W. Shields, alleging,—(1) that 
said claim was not duly located; (2) that the applicant had not made 
the required expenditures for improvements on said claim, and had not 
expended over fifty dollars in its development; and (3) that there have 
not been made upon said Claim five hundred dollars worth of improve- 
ments for its development, or for any other purpose. Accompanying 
said protest were filed ex parte affidavits, in which it is alleged that at 
date of said application the improvements made by the ene ou 
not exceed the sum of sixty dollars. 

Ou August 25, 1891, counsel for applicant filed in your office an 


DECISIONS RELATING TO THE PUBLIC LANDS. 283 


amended abstract of title, showing that the applicant had acquired 
title to the Addie Laura claim, located on April 8, 1889. With said 
abstract of title was also filed the affidavit of the applicant, in which 
she swears that she purchased said Addie Laura mine, and afterwards 
located the same premises as the Single Tax mine; that she should 
have stated in her application for patent to the Single Tax mine that 
her title had been acquired by conveyance and location. At the same 
time four other affidavits were filed, alleging that improvements were 
made on said claim during the year 1891 to the amount of $250 and 
one witness swears “that fully one thousand dollars has been expended 
on said mine in its development.” 
On November 3, 1891, you denied said protest. 


Afterwards, to wit, on April 7, 1892, John L. Tam and John W.Cot- > 


. 


ter filed a protest, alleging,—(1) that said claimant has failed to locate 
said claim and fix the boundaries thereof, as re(juired by law; (2) that 
she had not, at the time and place of posting location notice, discovered 
a mineral-bearing vein; (3) that she never made or caused to be made 
or done five hundred dollars worth of work of improvement upon said 
Single Tax lode claim, or the ground embraced therein; (4) that said 
protestants are the owners of an undivided interest in the “ Single 
Out” and “Double Out” lode claims, which include the ground em- 
braced in the said Single Tax lode claim, and that said Single Out and 
Double Out lode claims were duly located by said protestants, “ and 
that the said locations are still subsisting and valid.”. Accompanying 
said protest are numerous affidavits tending to sustain said allegations- 

You dismissed said protest because the first three allegations contained 
therein were included in said protest of Nicholson and Shields, and the 
fourth allegation did not show when said Single Out and Double Out 
locations were made, or that the protestants or their ‘‘ predecessors 1n 
interest ” had any title to the ground covered by said locations prior to 
the appropriation of the same by the Single Tax application when they 
might have protected their interest by filing adverse claims. In said 
departmental decision it was stated— 

Itis quite evident that if the allegations in said protest be true, patent ought not to 
issue on said entry, and under the authority of the rulings of this Department in 
the cases of Bodie Tunnel and Mining Company v. Bechtel Consolidated Mining 
Company et al. (1 L. D., 584-590), Bright et al. v. Elkhorn Mining Company (8 L. D., 
122-126), Weinstein e¢ al. v. Granite Mountain Miniug Company (14 L. D., 68), the 
protestants should have a hearing before this Department upon their appeal from 
the rejection by you of their protest, asking that the allegations therein be investi- 
gated. 


The record has been carefully examined, and there is a great dis- 
crepancy between the statements in the affidavits submitted by said 
protestants and those suomitted by the claimant with her amended 
abstract of title. If the former betrne, as stated in said departmental 
decision granting the writ of certiorari, patent ought not to issue on said 
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entry. This conflict of statements in said affidavits cannot well be 
determined without a hearing before the local officers, where the wit- 
nesses may be brought face to face and be subject to cross-examination. 

If it be conceded that the protestants did not make their loca- 
tions until after said entry was allowed, still the Department has au- 
thority to order a hearing to determine whether there has been due 
compliance with the mining law. Alice Placer Mine (4 L. D., 314); 
Sweeney v. Wilson et al. (10 L. D. 157); Devereux e¢ al. v. Hunter e al, 
(11 L. D., 214); Apple Blossom Placer v. Cora Lee Lode (14 L. D., 641). 

In the case of Lee v. Johnson (116 U.S., 48, 52), the supreme court 
said— 

So, in the present case, the Secretary of the Interior came to the conclusion, from 
the evidence returned by the register, that Johnson must be considered not as a bona 
jide homestead claimant, acting in good faith, but as one seeking, by a seeming com- 
pliance with the forms of law, to obtain a tract of land for his son-in-law, who had 
previously exhausted his homestead privileges, observing that the element of good 
faith is the essential foundation of all valid claims under the homestead law. Un- 
der these circumstances, so far from having exceeded his jurisdiction in directing a 
caucellation of the entry, he was exercising only that just supervision which the 


law vests in him over all proceedings instituted to acquire portions of the public 
lands. 


In the case of Knight v. United States Land Association (142 U.5., 
161-181), the late Justice Lamar, speaking for the court, said— 


The Secretary is the guardian of the people of the United States over the public 
lands. The obligations of his oath of office oblige him to see that the law is carried 
nut and that none of the public domain is wasted or is disposed of to a party not 
entitled to it. He represents the government, which is a party in interest in every 
case involving the surveying and disposal of the public lands. 

In the exercise of this well recognized supervisory authority, in Iny 
judgment, the case at bar is one that requires a further investigation 
to ascertain whether the requirements of the mining law have been 
duly complied with by the claimant. 

You will accordingly direct the local officers to duly order a hearing, 
at which the protestants will have an opportunity to show that the 
claimant has not complied with the requirements of the mining law, 
and she will be allowed to furnish testimony showing the validity of 
her said entry. 

Your decision denying the application for a hearing is reversed. 
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PRACTICE—APPEAL—NOTICE. 


EADS v. HARTSHORN. 


One who appeals to the Department, from a decision of the General Land Office af- 
firming an order of the register and receiver rejecting an application to enter, 
is not required to give notice of such appeal to a subsequent applicant for the 
same tract, whose application has been suspended during the pendency of the 
proceedings on appeal. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 14, 1893. 


On October 3, 1892, you transmitted the papers in the matter of the 
appeal of Richard Hartshorn from your decision of July 12, 1892, sus- 
taining the action of the local officers in rejecting his application to make 
homestead entry of the SW. 4 of Sec. 13, T. 13 N., R. 4 E., Oklahoma 
land district. 

In your decision, after rendering judgment as above, you added the 
following: 

On November 28, 1891, one Joseph L. Eads presented an application to enter the 
SW. + of Sec. 13, T. 13 N., Rh, 4 E., which was suspended pending action on Harts- 
horn’s application. On Je anuary 11, 1892, J. A. Wilson presented an application for 
the same tract, which was suspended pending action on the prior applications of 
Eads and Hartshorn. You will hold said applications of Eads and Wilson (which 
are herewith returned) in abeyance until final action is taken on the Hartshorn 
application. 

The Department i: is now in receipt of a motion filed by counsel for 
Eads, asking that Hartshorn’s appeal be dismissed— | 

For the reason that said Hartshorn did not give said Eads any notice of said ap- 
peal. (See 11 L. D., page 621, case of Horace H. Barnes.) 

The case above cited suggests no reason why Hartshorn’s appeal 
should be dismissed. Said case held that one Burrows was, “ by rea- 
son of his subsisting entry,” entitled to notice of Barnes’ appeal. In 
the case at bar, Eads has no subsisting entry, and therefore Hartshorn 
was not required to serve him with notice of appeal. (Hiram Brown 
et al., 13 L. D., 392.) 

The motion to dismiss is therefore overruled. 


HOMESTEAD—COMMUTATION—RESIDENCE. 
FRANCIS A. LocKWOOD. 


The fourteen months of residence required of a conimmuting homesteader by section 
2301, R. 8., as amended by section 6, act of March 3, 1891, must be computed 
from the date of the original entry. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 15, 1893. 


On March 18, 1891, Francis A. Lockwood filed in the land office at 
Waterville, Washingtont his application (No. 150) for the homestead 
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entry of the NW. 4 of the NW. 4 of Sec. 8, and the N. 4 of the NE. 4 
and the NE. 4 of the NW. 4 of Sec. 7, T. 28 N., BR. 25 E., W. M. 

On August 12, 1891, he gave notice of his intention to make final 
proof in support of his claim before the local office on September 28, 
1891, which notice was duly posted and published. 

Un September 23, 1891, he made final proof, showing that he settled 
on said land about the middle of May, 1890, when he built a house 
thereon, into which he moved with his wife and four children on June 
2, 1890; that he had lived there thereafter, and broken forty acres of 
land, dug two welis, set out thirty fruit trees, and made over a mile of 
fence, all of the estimated value of from $450 to $500. 

His final proof was approved, and on said September 23, 1891, he 
was allowed to make commuted cash entry (No. 271) of said land, 
under section 2301 of the Revised Statutes, and received final certifi- 
cate and receipt therefor. 

The papers were transmitted to your office, and by letter of May 12, 
1892, you suspended said entry “for the reason that proof was not 
made in conformity with section 6 of the act of March 3, 1891, which 
requires fourteen months residence from date of entry,” and directed 
that when the entryman could show such residence he should be per- 
mitted to submit supplemental proof without re-advertising. 

From this decision an appeal has been taken to this Department. 

The ground upon which it is based is sufficiently set forth in the fifth 
specification, as follows: 


Error not to have held that claimant herein, by his actual settlement, residence, 
cultivation aud valuable improvements on said land prior to act of March 3, 1891, 
initiated his claim thereto, and had acquired vested rights in and to said land prior 
to the date of said act, under and by virtue of the homestead laws then existing. 
Sec. 3, Act May 13, 1880. 


The sixth section of the act of March 3, 1891 (26 Stat., 1095), amends 
section 2301 of the Revised Statutes so that it reads as follows: 


Sec. 2301. Nothing in this chapter shall be so construed as to prevent any person 
who shall hereafter avail himself of the benefits of section 2289, from paying the 
minimum price for the quantity of land so entered at any time after the expiration 
of fourteen calendar months from the date of such entry, and obtaining a patent 
therefor, upon making proof of settlement and of residence and cultivation for 
such period of fourteen months. 


Before amendment this section read: 


Nothing in this chapter shall be so construed as to prevent any person who has 
availed himself of the benefits of section 2289, from paying the minimum price for 
the quautity of land so entered, at any time, before the expiration of the five years, 
and obtaining a patent therefor from the government, as in other cases directed by 
law, on making proof of settlement and cultivation as provided by law, granting 
pre-emption rights. 


Section 2289, above referred to, provides that certain qualified per- 
sons “shall be entitled to enter one quarter section or a less quantity 
of unappropriated public lands.” 
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When Lockwood filed his application to enter said land on March 18, 
1891, he accompanied it with the usual affidavit that he had filed his © 
application “for an entry under Section 2289, Revised Statutes.” He 
thereby “‘ availed himself of the benefits of section 2289” within the 
meaning of said section 2201, above cited, and he did so after the pas- 
sage of the act of March 3, 1891. His case comes, therefore, within 
the express terms of said section 2301, as amended by said act. He 
could not legally make final proof and purchase the land until “ after 
the expiration of fourteen calendar months from the date of said entry.’ 

It is contended that by the third section of the act of May 14, 1880 
(21 Stat., 140), his residence relates back to the date of his settlement. 

That section provides as follows: 

Sec. 3. That any settler who has settled, or shall hereafter settle, on any of the 
public lands of the United States, whether surveyed or unsurveyed, with thein- — 
tention of claiming the same under the homestead laws, shall be allowed the same 
time to file his homestead application and perfect his original entry in the United 
States Land Office as is now allowed to settlers under the pre-emption laws to put 
their claims on record, and his right shall relate back to the date of settlement, the 
same as if he had settled under the pre-emption laws. 

A settler under the pre-emption laws on surveyed, unoffered land 
has three months after settlement thereon within which to put his claim 
on record, and in the application of the provisions of this act to the 
right of commutation as it stood under section 2301, prior to amend- 
ment, it has been held by the Department that the purchaser is entitled 
to have his period of residence computed from the time of settlement. 
Clark S. Kathan, 5 L. D., 94. The reasons, however, that led to such 
holding do not reach the question as presented under the law as it now 
stands. 

The only limitation in time within the five year period, placed on 
the right of commutation originally, is found in the words “on mak- 
ing proof of settlement and cultivation as provided by law, granting 
pre-emption rights,” and under this provision the Department very 
properly allowed the commuting homesteader credit for residence from 
the date of his settlement, in view of the enlarged settlement rights 
conferred by the act of 1880, and the fact that the period of residence 
required under the pre-emption law was not statutory but a depart- 
mental regulation, established to secure an assurance of good faith on 
the part of the settler. 

But section 2301, as amended, contains a specific requirement in the 
matter of residence that removes the question now at issue from the 
line of reasoning adopted in the Kathan case. The right of commuta- 
tiou can now only be exercised ‘after the expiration of fourteen calendar 
months from the date of such entry . . . . upon making proof of 
settlement and residence and cultivation for such period of fourteen 
months.” The terms “so entered” and “such entry” in the section 
taken and accepted in their ordinary sense, as used in the statutes and 
employed in the land department, can only mean the récorded claim 
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of the settler made upon due application and payment of the requisite 
fees, and it is from the date of this “entry” that the period of resi- 
dence must now be computed if “settlement” is not accepted as the 
equivalent of such “entry.” It is true that the Department has in 
some cases, for the protection of a settlement right, held that it was, 
under the act of 1880, the initiation of an entry, and as such to be in- 
cluded therein, but no such question is involved herein. The general 
right of the homesteader to hold the land by virtue of his settlement 
and without an entry, may be conceded without recognizing the special 
privilege to submit commutation proof. 

Now, as heretofore, the homestead settler who takes aclaim and lives 
thereon five years is entitled to credit for residence from the date of his 
settlement, but if he desires to commute he must show a period of four- 
teen months’ residence from the date of his entry. The language of 
the statute permits no ether conclusion. In framing its provisions it 
was the evident purpose of Congress to Impose such restrictions upon 
the right of commutation as to ensure the establishment of an actual 
residence on the land, and this purpose is all the more apparent when _ 
it is remembered that the same act that amended this action repealed 
the pre-emption law outright, thus limiting the exercise of the settle- 
ment right to the homestead law with its longer period of residence. 
Your judgme:t is therefore affirmed. 


\ 


Pe amueninemeeerl 


RELINQUISHMENT—FRAUD—APPLICATION TO ENTER. 
HAMILTON v. HARRIS ET AL. 


A charge of fraud in procuring a relinquishment will not be inquired into as between 
a contestant who files said relinquishment and another party having possession 
of a prior relinquishment that is not filed, where on the charge made by the con- 
testant and the showing thereunder the entry under attack should be canceled. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, Mareh 15, 1893. 


The land involved in this appeal is the NW. 4 of Sec, 28, T. 28 N,, 
R. 5 E., Seattle, Washington, land district. | 

The record shows that Sarah B. Dunlap filed pre-emption declaratory 
statement for said land August 21, 1889, alleging settlement June 1, 
1889. On June 25, 1890, Charles Ott made homestead entry of said 
tract. On October 18, 1890, Mrs. Dunlap offered final proof before the 
clerk of the probate court at Snohomish, where Alexander Hamilton 
appeared and filed a protest against her proof, alleging that she had 
failed to comply with the law in the matter of residence on and culti- 
vation of the land. <A hearing was had before the local officers, Jan- 
uary 15, 1891, and from the record on April 28, 1891, held that the 
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charges were sustained and recommended that the final proof be re- 
jected. They also decided that— 

It further appears that one Charles Ott made homestead entry No. 13,384 on June 
25, 1890, for said tract, and that this protest was filed by Alexander Hamilton for 
his benefit, he having no means of any nature whatsoever to carry ona contest. We 
are therefore of the opinion that the land should be held subject to the homestead 
entry of the said Charles Ott, and that the pre-emption declaratory statement of 
Sarah B. Dunlap should be canceled. 

It is not shown by the record when the parties received notice of this 
decision or whether it was ever served on them. No appeal seems to 
have been takeu. | 

On February 26, 1891, and before the decision in the local office had 
been given, Sarah B. Dunlap filed an affidavit of contest against the 
entry of Ott, alleging failure to settle upon and cultivate said land, and, 
upon information and belief, that he made said entry for speculative 
purposes and has sold all his right to the same for a valuable consider- 
ation. There is a pencil memorandum on this paper: ‘‘ Held subject to 
contest Hamilton v. Dunlap.” - 

On May 5, 1891, Hamilton presented his soldiers’ declaratory state- 
ment for said land aud the same was ‘“‘refused because the tract applied 
for is included in the homestead entry 13,384 of Charles Ott, and also 
in the pre-emption declaratory statement 14,663 of Sarah B. Dunlap, on 
which final proof has been made and which is now pending on appeal 
from office decision in the case of Hamilton». Dunlap.” Hamilton ap- 
pealed. 

On May 11,1891, Mrs. Dunlap filed an “amended” affidavit alleging, 
in addition to the other charges, that Ott has relinquished his right 
- and that she is not the purchaser of and has no interest in said relin- 
quishment. 

On May 12, 1891, notice of contest was issued on the charges made 
by Mrs. Dunlap, fixing the date of hearing July 8, following, and on 
. May 22, Ott accepted service of the same. 

On the saine day Mrs. Dunlap presented her application to make 
homestead entry for said tract, together with the relinquishment of 
Charles Ott made and executed that day. This is endorsed: * Pre- 
sented May 22, 1891, and suspended pending appeal of Alex. Hamilton 
from refusal of his soldiers’ declaratory statement.” Mrs. Dunlap ap- 
pealed. 

There is in the files another relinquishment from Ott dated and_ac- 
knowledged October 16, 1890. There is no file mark on this but the 
register reports that it was presented by Hamilton and filed May 26, 
1891, and at the same time he presented affidavits of Ott and wife 
and himself. It is charged in the affidavit of Ott that Mrs. Dunlap 
procured his relinquishment by frandulent representations; that she . 
stated to him that the case of Hamilton v. Dunlap had been decided in 
her favor and that she desired the relinquishment simply to avoid delay 
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in getting an order from the General Land Office canceling his entry. 
He says: 


that because of his poverty he was unable to bear the expense of a protest and 
heuring against the said Sarah B. Dunlap for which reason he, on the 16th day of 
October, 1890, for a valuable consideration executed a relinquishment of his said 
homestead and delivered thesame to one Alexander Hamilton; that the said Hamil- 
ton thereupon filed a protest against the allowance of a proof by the said Dunlap. 


Hamilton in his affidavit says: , a 


That said relinquishment was duly made by said Ott on October 16, 1890, and de- 
livered to aftiant—he—said affiant paying a valuable consideration therefor, and has 
since said last named date been in his possession. 


In the consideration of Hamilton’s appeal from the action of the 
local officers in rejecting his application to file soldiers’ declaratory 
statement, you considered the entire record in the case including Mrs. 
Dunlap’s appeal from the suspension of her homestead application, 
and made an examination of the testimony taken in the protest case of 
Hamilton v. Dunlap, from which there was no appeal, and by letter of 
November 9, 1891, you decided that the final proof of Mrs. Dunlap in 
her pre-emption should be rejected, the filing canceled and that mat- 
ter closed; that Ott’s homestead entry should also be canceled, “ with 
the right of Mrs. Dunlap to make homestead entry of the land.” 

Hamilton filed a motion for rehearing on the grounds: (1) That Mrs. 
Dunlap well knew when she procured Ott’s relinquishment that he “had 
prior thereto given his relinquishment to this petitioner, and that she 
well knew the purposes for which said relinquishment had been made,” 
and (2) That she had married and left for parts unknown and that her 
attorneys were holding said land through “a figure-head to save the - 
land for” her father. By letter of April 23, 1892, you denied said 
motion on the ground that the showing was not sufficient. Hamilton 
appealed, assigning as error: 

First. The Honorable Commissioner erred in overruling the motion of Alexander 
Hamilton for a rehearing on the ground that said motion was insufficient and the 
further ground that rule of practice 78 had not been complied with. 

Second. That the Honorable Commissioner erred in his decision November 9th, 
1891, over-ruling the decision of the Honorable register and receiver at Seattle, sus- 
pending the H. E. application of Sarah B. Dunlap, (now Sarah B. Harris). 

Third. The Honorable Commissioner erred in holding that the relinquishment of 


Ott, procured by mnisrepresentation and fraud could possibly enure to the benefit of 
the holder thereof, Sarah B. Dunlap. 


Fourth. The Honorable Commissioner erred in holding that Sarah B. Dunlap could 
file her H. KE. until that of Charles Ott had been canceled and the record thereby 
cleared; that said record could not be cleared by the filing of a relinquishment pro- 
cured by fraud and misrepresentation. | 

Fifth. The Honorable Commissioner erred in refusing to allow said Alexander 
Hamilton an opportunity to show fraud and non-compliance with the law on the 
part of H. KE. claimant Sarah B. Dunlap, now Sarah B. Harris. 

Sixth. The Honorable Commissioner erred in overruling the motion to dismiss the 
appeal of said Sarah B. Dunlap, upon the ground that the order suspending the H. 
E, application of said Dunlap was not an order from which an appeal would lie. 
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I do not deem it necessary to go into the old case of Hamilton 
v. Dunlap, only so far as may be necessary to determine the bona fides 
of the parties. That case has long since become res adjudicata, and 
the living question before ne nowis as to which of these two parties is 
entitled to enter this land. 

It is shown by the testimony that the land in dispute was formerly 
embraced in the homestead entry of Dennis O’Leary, made April 14, 
1888, and as the result of a contest brought by A. A. Dunlap, the 
former husband of the defendant that entry was canceled. A few days 
before it was canceled on the records of the local office, however, said 
Dunlap, while at work on the land, was killed by afalling tree. Prior 
to his death he had built a house on the land in which he and his wife 
had resided for some months, and he had made other valuable improve - 
ments thereon. Atter her husband’s death Mrs. Dunlap filed her pre- 
emption declaratory statement for the tract. On May 5, 13891, seven 
days after the date of the decision of April 28, 1891, Hamilton presented 
his soldier’s declaratory statement which was refused because of the 
entry of Charles Ott, who, the local officers found, had a subsisting entry 
on the land. Hamilton’s protest against the final proof of Mrs. Dunlap, 
defeated her pre-emption claim, but itdid not clear the record so that 
his filing could be accepted. The fact that he had Ott’s relinquishment 
in his possession availed him nothing; to be of any virtue it should 
have been made of record. But there was also Mrs. Dunlap’s contest 
against the land, so that, in no event, could his application have been 
received. 

Now, on May 22, following, Mrs. Dunlap presented to the local offi- 
cers the relinquishment of the only legal claim that then encumbered 
the record, and with it her homestead application for the land. The 
relinquishment by Ott therefore, cleared the record for’ Mrs. Dunlap’s 
entry subject of course to final action on Hamilton’s application. The 
filing of this relinquishment, together with the affidavits of Ott and 
Hamilton subsequently filed, certainly make a strong prima facie case 
in favor of Mrs. Dunlap, for the reason that he—Ott—admits under 
oath, the truth of the allegations in her original and amended affida- 
vits of contest, and it is my judgment that the showing is amply suiii- 
cient to warrant the cancellation of Ott’s entry. Iam therefore of the 
opinion that Mrs. Dunlap’s application to enter the land should be 
received as of the date it was tendered, subject to her future compli- 
ance with the law. | | 

I do not think the charge of fraud against Mrs. Dunlap in procuring 
Ott’s relinquishment is one that the department should inquire into 
under the circumstances. Ott’s entry, or rather his holding the land 
under his entry, was clearly wrongful, according to his own state- 
ment. He says he had no interest whatever in his homestead entry 
from October 16, 1890. He is complaining of the fraud only so far as 
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to protect his friend Hamilton who is the real party ininterest. Ham- 
ilton having obtained no legal right to the land is in no position to ask 
the Department to aid him. 

There have been other motions filed in the course of these complicated 
proceedings that I have not mentiouved, preferring to decide the case 
on its merits and not discuss the side issues, for the reason that they 
_ do not affect directly the substance of the controversy, as I have de- 
fined it. | : . 

It seems that Charles T. Brewer presented his homestead application 
for said land January 26, 1892, and the same was refused by the local 
officers “‘because the tract applied for is embraced in the application 
of Sarah B. Dunlap to enter as a homestead and the application of 
Alexander Hamilton to file a soldier’s declaratory statement and now 
pending.” He appealed and you by letter of April 23, 1892, affirmed 
their action, as it was in accordance with rule 53, Rules of Practice, 
He also appealed assigning error as follows: 


1. It was error to hold that this appellant’s application had been properly re- 
jected. 

2nd. It was error to hold that said land was not subject to entry by this appellant 
on the date this appellant applied to enter said land. 

3d. It was error to hold that the pending applications of Dunlap and Hamilton, 
or aither of them—was a segregation of the land from the body of the public do- 
main, or a bar to this appellant’s homestead application, duly presented for said 
lands. : 

4th. It was error to hold that a rule (as rule 53) formulated for the administration 
of the law will be permitted, in its operation, to defeat a statutory right (H. vs.8., 
10 Copps, page 158). 


Your decision affirming the action of the local officers in the rejec- 
tion of Brewer’s application must be affirmed. There was pending in 
the local office the applications of both Mrs. Dunlap and Hamilton to 
enter the land, which were prior in point of time to Brewer’s; both 
had appeals pending at the time and the local officers had reported 
these facts to you. Rule 53 of Practice, says: 

The local officers will thereafter (after forwarding their report) take no further 


action affecting the disposal of the land in contest until instructed by the Commis- 
sioner, 


-. Your judgment is affirmed. 
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TIMBER CULTURE ENTRY—ACT OF MARCH 38, 1898. 
JEROME HEWITT. 


A timber culture entryman who complies with the terms of the law for the requisite © 
period, and, at the end of such time, replants the entire tract, may thereupon 
submit final proof under the fourth proviso of section 1, act of March 3, 1891, as 
ainended by the act of March 3, 1898. 

First Assistant Secretary Chandler to the Commissioner of the General 

Land Office, March 17, 1893. 


This is an appeal by Jerome Hewitt from your decision dated March 
24, 1892, affirming the action of the register and receiver in rejecting 
his final proof submitted October 21, 1891, in support of his timber- 
culture entry made April 3, 1882, for the SW. 4, Sec. 26, T. LIL N., R. 
65 W., Huron, South Dakota. 

It appears from your decision, wherein the facts are fully stated, that 
from the date of his entry until the spring of 1890, he rendered a rea- 
sonable compliance with the law. At that time, under the belief that 
the statute required 2700 trees per acre, he plowed up the trees which 
he had cultivated on the land and in 1891, he set out rooted trees, which 
at the date of his proof were of the requisite size and number. 

Your decision and that of the register and receiver both proceed upon 
the theory that notwithstanding the claimant’s manifest good faith and 
the fact that at the date of proof he had a sufficient number of trees on 
the land, yet the fact that such trees, (haviug been set out but a few 
months before proof) had not been cultivated and protected for the time 
required by law, was fatal. 

Whether or not Hewitt’s proof could be accepted as showing a com- 
pliance with the timber-culture act of June 14, 1878 (20 Stat., 113), need 
not now be considered. 

The fourth proviso in Sec. 1, of the act of March 3, 1891 (26 Stat., 
1095), provides— | 

That the preparation of the land and the planting of trees shall be construed as 
acts of cultivation, and the time authorized to be so employed and actually em- 
ployed shall be computed asa part of the eight years of cultivation required by 
statute: 

By the act (Public No. 124) making appropriation for sundry civil 
expeuses of the government, approved March 3, 1893, (page 24) such 
proviso is amended by adding thereto the following words: 

And provided further, That if trees, seeds, or cuttings were in good faith planted 
as provided by law and the same and the land upon which so planted were there- 
after in good faith cultivated as provided by law for at least eight years bya person 
qualified to make entry and who has a subsisting entry under the timber culture 


laws, final proof may be made without regard to the number of trees that may have 
been then growing on the land. 


Hewitt’s acts in connection with the land here in question meet the re- 
quirements just outlined and his proof should therefore be accepted. 
Your judgment rejecting his proof is accordingly hereby reversed 
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SOLDIERS’ ADDITIONAL HOMESTEAD—ACT OF MARCH 8, 1893. 
CHARLES HOLT, 


The purchaser in good faith of the certificate of a soldiers’ additional homestead 
right, who locates the same, though said certificate is invalid for such purpose, 
may perfect title to the land under the act of March 3, 1893, ou payment of the 
government price. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 17, 1893. 


I have considered the appeal of W. RK. Hill, from your decision of 
August 20, 1890, holding for cancellation soldier’s additional home- 
stead entry No. 21,785, final certificate No. 9,361, in the name of Charles 
Holt, located by said Hill upon the SW. 4 of SW. 4 of Sec. 12, and 
NW. 4 of NW. 4 of Sec. 13, T. 8 S., R. 23 W., Kirwin, Kansas. Said 
entry or location was made February 15, 1886. 

You held the entry for cancellation on the ground that Holt had sold 
and transferred his right therein for a valuable consideration to another 
‘party, prior to the date of entry. Your decision was based upon the 
ruling of the Department in the case of J. M. Walker (10 L. D., 354), 
and must be affirmed unless there has been some remedy provided by 
legislation. 

In the act of Congress, “making appropriations for sundry civil ex- 
penses of the government for the fiscal year ending June thirtieth, 
eighteen hundred and ninety-four, and for other purposes,” approved 
March 3, 1893, it is provided: 

That where soldier’s additional homestead entries have been made or initiated 
upon certificate of the Commissioner of the General Land Office of the right to make 
such entry, and there is no adverse claimant, and such certificate is found erroneous 
or invalid for any cause, the purchaser thereunder, on making proof of such pur- 
chase, may perfect his title by payment of the government price for the land; but 


no person shall be permitted to acquire more than one hundred and sixty acres of 
public land through the location of any such certificate. 


In the case at bar, I find that under date of April 20, 1883, the Com- 
missioner of the General Land Office certified that Charles Holt was 
entitled to an additional entry, not exceeding 79.75 acres; hence the 
entry in question was based upon the certificate of the Commissioner 
to make the same. | 

The land in question appears to be occupied for townsite purposes, 
but the inhabitants decline to assert any claim under the townsite laws, 
and through the probate judge of the county, have relinquished and 
waived all rights and claims thereto under said laws, Hence there ap- 
pear to be no adverse claimants. 

The certificate issued to Holt, and located by Hill, is found to be in- 
valid for the reason before stated. 

Hill makes affidavit that he is a purchaser in good faith of said cer- 
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tificate for a valuable consideration, and he would seem to be entitled 
to the relief provided in the act of Congress, above cited. 

The papers in the case are herewith returned to yy One office for such 
action as is proper in the premises. 


PRACTICE--SECOND CONTINUANCE—-DEPOSITrION. 
LYMAN v. MILLER. 


Where a case has been once continued on account of the absence of a material wit- 
ness, and on the day so fixed for trial an application is made for an order to take 
the deposition of said witness, such application does not supersede the necessity 
of duly applying for a further continuance. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 17, 1893. 


On April 27, 1889, John W. Miller made homestead entry (No. 305) 
of the 8S. 4 of the NE. 4 and the N. 4 of the SE. 4, Sec. 3, T. 18 N., R. 3 
E., at Guthrie, Oklahoma Territory. 

On October 9, 1890, Lorenzo B. Lyman filed an affidavit of contest 
- against said entry, alleging that said Miller entered and occupied said 

- land prior to noon of April 22, 1889, in violation of the act of March 2, 
1889 (25 Stat., 1006), by his agent, Oscar W. Payne, who secured pos- 
session of said land in the forenoon of April 22, 1889, and afterwards 
surrendered the possession thereof to said Miller, under and by virtue 
of a prior collusive agreement between them to that effect. Said affi- 
davit was duly corroborated by said Oscar W. Payne. 

A hearing was ordered for July 10, 1891, at the local office, when the 
parties appeared, and said Lyman filed a motion for the continuance of 
the case for thirty days, on account of the absence of said Payne. 
Thereupon the case was continued to August 26, 1891. 

On the latter date said Lyman filed a motion, with interrogatories, to 
take the deposition of said Payne. The local officers refnsed said sec- 
ond motion, on the ground that said application does not comply with 
the rules of practice, and dismissed the case for want of prosecution. 

On September 17, 1891, an appeal was taken, and by letter of March 
26, 1892, yon affirmed the decision of the local officers. An appeal now 
brings the case to this Department. 

The motions now under consideration should conform to Rules 20 and 
21, Rules of Practice. 

The affidavit in the second motion makes the following showing, to 
wit: : 

That Oscar W. Payne is a material and necessary witness in said contest. That 
said witness livesin Al-lu-we, Cherokee Nation, Indian Territory. Thatsaid witness 
resides more than fifty miles from this land office, and resides out of this, the Okla- 
homa Territory. 
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It is evident that this affidavit does not “show” the existence of the 
facts required to be set forth in the subdivisions of said Rule 20. 

It is contended, however, that said affidavit substantially complies 
with Rules 23, 24 and 25 of the Rules of Practice. But these rules re- 
late to the taking of depositions, and not toa motion for a continuance. 

Rule 21 requires that *“ the party applying for a further continuance 
shall at the same time apply for an order to take the depositions of the 
alleged absent witnesses.” While, therefore, said affidavit may be sufii- 
client aS an application to take the deposition mentioned, it is wholly 
insufficient as an application ‘for a further continuance.” The party 
must apply for a further continuance at the same time that he applies 
for an order for a deposition. An application for an order to takea 
deposition only does not supersede the necessity of “ applying for a 
further continuance,” and the latter application must be based upon the 
affidavit required by said Rule 20, so far as the same is applicable. 

The sixth subdivision of Rule 20 would not be applicable where the 
application for a further continuance is accompanied with an applica- 
tion for an order to take a deposition, but the first five subdivisions | 
would seem to be entirely applicable. 

The contestant presented no proper ground for the second continu- 
ance, and the local officers were justified in refusing said application. 

Your judginent is affirmed. 


WARRANT LOCATION—SEGREGATION—OFFICIAL NEGLECT. 
NEAL v. MCMULLIN. 


An order of the General Land Office directing the location of a military bounty land 
warrant upon a specific tract of land operates to segregate said tract from the 
public domain, and precludes the subsequent acquisition of settlement rights 
thereon, notwithstanding the fact that the local office failed to enter said order 
of record as directed. 


First Assistant Secretary Chandler to the Commissioner of the General. - 
Land Office, March 18, 1898. 


The land involved in this appeal is the SE. 4+, SW. 4, Sec. 1, and NE. 
4 of NW. 4, Sec. 12, T, 22 N., BR. 3 E., Sth p.m., Ironton, Missouri, land 
district. | 

It is shown by the record that on September 24, 1857, Calvin Dickey 
located military bounty land warrant No. 44,341 (war of 1812, act of 
1855), on the SE. 4 of SE. 4, Sec. 1; the NE. t of NW. 4 and NW. 4. 
of NE. 4, Sec. 12, T. 22, R. 3 E. 

By letter of August 28, 1860, said location was canceled by your of- 
fice, ‘“‘ for the reason that the tracts are not coutiguous.” 

On July 31, 1861, you informed the loca) officers that you were in re- 

ceipt of a letter from Colman and Barber, of St. Louis, Mo., containing 
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the warrant, in which it was alleged that it had been sent to them— 
the local officers—with a request that it might be re-located on the said 
tracts described as being in Sec. 12, and the SE.4 of SW. 4 of said 
Sec. 1. You instructed the register and receiver to examine their books 
and plats and if the above described tracts were found to be vacant 


and subject to location, to locate the warrant thereon, report their 


action to you “and forward the duplicate certificate of location to 
Messrs. Colman and Barber, St. Louis, Missouri,” 

On May 31, 1887, John McMullin made homestead entry of the tract 
in controversy. 

On June 25, following, you called upon the local officers for a report 
as to what action had been taken pursuant to your instructions of July 
31, 1861, also the status of the land. In reply, under date of June 27, 
they reported as follows: 


The township plat clearly shows that said warrant was located on the NW.4NE. 4 
NE. + NW. 4, Sec. 12, and SE. 4 SW. + Sec.1, Tp. 22 —3 east, Sept. 24, 1857, but 
in the tract-book and register of entries an error appears to have been made for the 
location there reads the same as above with the exception that it describes the SE. + 
SE. 7, Sec. 1, instead of SE. + SW. 4, Sec. 1, and as this erroneous description was 
reported by the then register and receiver, the Hon. Commissioner by letter of Au- 
gust 28, 1860, canceled the whole of said location ‘‘ for the reason that those tracts 
are Dot contiguous” and the warrant was returned to Messrs. Coleman and Barber of 
St. Louis, Mo., and the Jocation was so noted at the time of such cancellation on the 
tract book and register of entries. It appears that Messrs, Coleman and Barber in 
the year following made an effort to have the said warrant relocated, and correctly 
so, on the land originally desired the NW. 4 NE. ¢and NE. + NW. 4 Sec. 12, and SE. 4 
SW. 4, Sec. 1 — 22 — R. 3 east, and the warrant was transmitted to this office with 
Commissioner’s letter of July 31st, 1861, with instructions to the register and re- 
ceiver concerning it. There is nothing to show either upon the plat, tract-book or 
register of entries of this office that the register and receiver paid any attention to 
Commissioner’s letter of July 31, 1861, ana the cancellation of said location under 


Commissiouer’s letter of August 28, 1860, has remained to this date, and the land has. 


remained vacant until very recently. . 
Upon the application of Geo. A. Neal to have the SE. 4SW. 4, Sec. 1, 22 —R.3 
east restored to market for cash entry and transmitted to you March 29, 1887, by us, 


we respectfully called attention to the condition of said land as connected with loca- 


tion of said warrant No. 44,341, but by your letter ““C” dated April 16, 1887, we 
were instructed that “by the tract books in your office said tract has never been 
appropriated in any manner “ and to proceed to restore said tract to market in the 
usual manner.” 

Before, however, the full notice could be given and pnblic sale made, we were 
further instructed by your letter ““C” dated May 13, 1887, to allow one John 
McMullen to enter as a homestead the SE. } SW. 4, Sec. 1,-22-3 east, which was 
accordingly done as homestead No. 9842 May 31st, 1887, for SE. } SW. 4, Sec. 1, and 
NE. } NW. 4, Sec. 12-22-3 east, and Mr. Neal was instructed not to proceed further 
in the notice for sale of the land. The NW.}NE.+2 of Sec. 12-22-3 east, remains 
unappropriated since the cancellation of said warrant location in 1860. 


It seems that one J. C. Tully who formerly owned the land, and who 
is the grantor of Neal, called your attention to this matter and at his 
request, you by letter of June 28, 1888, directed the local officers to 
notify Neal “that if he will make an application for the cancellation of 


tna 
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Mr. McMullin’s entry,” and submit abstract of title showing title in him- 
self “prompt action will be taken looking to the cancellation of the 
homestead entry and to the re-instatement of Dickey’s location of the 
SE. 4 of SW. + of See. 1,” and the land in said section 12. 

Neal accordingly forwarded the abstract and an affidavit in which he 
states that he “ bought in good faith for a valuable consideration the 
said NE. 4 of the NW. 4 of Sec. 12;” and has made lasting and valuable 
improvements thereon. He asked that McMullin’s entire entry be can- 
celed. Thisyou did by letter of February 12,1889. McMullin appealed 
and by departmental decision of October 23, 1889, your judgment was 
reversed for the reason that McMullin had not had “his day in court,” 
and it was ordered that the case be remanded and the local officers 
directed to order a hearing “for the determination of the question as 
to the superiority of right to the land in question.” 

You directed a hearing and the contestant George A. Neal filed an 
affidavit of contest against said homestead entry, alleging as reasons 
for its cancellation: (1) that the NE. 4 of NW. 4 of Sec. 12, embraced 
in said entry, ‘‘ was not subject to homestead entry for the reason that 
the United States government” sold said forty acres on September 24, 
1857, to Calvin Diekey, (2) because Dickey and those claiming under 
him have paid taxes on the same; (3) because said forty acres have 
come down through regular conveyances from Dickey to affiant; (4) 
because affiant has valuable and permanent improvements on the same; 
(5) because McMullin had no right to make the entry of this land be- 
cause of the ownership and improvements of affiant; (6) because 
McMullin was a tenant of Neal’s at the time of his entry.. 

The testimony was taken before the county clerk of Ripley connty, 
Mo., and on examination thereof the register and receiver decided that 
“‘the superiority of right appearing to us to be in favor of the plaintiff 
George A. Neal, we render our decision in his favor.” McMullin ap- 
pealed, and you by letter of January 26, 1892, affirmed their judgment, 
holding his entry for cancellation, whereupon he prosecutes this appeal, 
assigning as error, substantially, that your decision is against the law 
and the evidence. 

From the testimony taken at the hearing it is shown that Neal 
erected a two story house with six rooms below, one above, full size of 
building, and three tenement houses; dug a well sixty feet deep and 
had less than thirteen acres cleared. All these improvements are on 
the NE. 4 of NW.4 of Sec. 12. It is not clear when these improve- 
ments were made, but it was probably between July, 1886, and March, 
1887, as he did not go into possession of the land until June 21, 1886. 
Neal has never lived on the land; the house was built for a boarding 
house, for men employed in getting out timber, and I believe that this 
clearing was done simply by removing the timber, at least it is not 
shown that it was cultivated or in a condition to be, It is proven that 
MeMullin had worked for the contractors who were getting out timber, 
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and when he finished with them Neal says he employed him “to clear 
Jand on the tract now in contest,” for which he paid him; ‘at that 
time defendant did not claim the land.” As nearly as I can ascertain 
from the testimony McMullin lives on the forty in Sec, 12, and in a 
house built by Neal, at least McMullin does not claim to have built 
any house and Neal says he allowed him to occupy one of his. MeMul- 
lin has cleared about thirteen acres ‘on the “north forty,” and about 
half an acre on the “south forty.” There is no testimony showing 
that MeMullin was a tenant of Neal. The improvements of Neal are 
estimated as being worth from $900 to $1000, while those of the de- 
fendant are said to be worth $150. 

If this controversy were considered simply as an ordinary contest 
between two homestead claimants, I do not think the evidence suffi- 
cient to warrant your decision. It seems to me, granting for the sake 
of the argument that the land was subject to homestead entry at the 
time MeMullin filed his application, that there is no evidence showing 
a superior right in Neal to the same. His improvements were not 
placed there either for the purpose of improving the land or making it 
a home, as contemplated by the homestead law, while those of McMul- 
lin, were. So that, unless the land had been segregated, or sold, as 
claimed by Neal, in 1857, the contest must be dismissed. 

There can be no dispute about the action of your office on July 31, 
1861, in positively ordering the relocation of this warrant, if, on inves- 
tigation by the local officers, the land was found vacant; and, as shown 
by the report quoted, the land was vacant and subject to entry at that 
time. So it isapparent that it was only through the neglect of the local 
officers in not complying with your order that the relocation was not 
perfected. The locator, it seems to me, had done all that the law re- 
quired him to do when he got the positive order from your office to re- 
locate the warrant, and ‘‘it is a well established principle that where 
an individual in the prosecution of a right does everything which the 
law requires him to do, and he fails to attain his right by the miscon- 
duct or neglect of a public officer, the law will protect him.” (Pomeroy 
v. Wright, 2 L. D., 164.) 

J think this order had the effect of segregating the land although it 
was not formally entered upon the record, and the failure of the local 
officers in this particular should not be construed to defeat the right of 
the locator. (Linville v. Clearwaters et al., 11 L. D., 356.) 

The locator of the warrant and the subsequent owners of the land 
have acted on the presumption that the local officers did as directed, 
and I think they were justified in doing so. 

I do not think it can be seriously contended that McMullin had no 
knowledge of this order for the relocation of the warrant. Theorder has 
remained on file and is therefore a part of the records of the local 
office with which he is charged with notice. 7 

Your judgment is therefore affirmed. 
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PRACTICE—~APPEAL—TIMBER CULTURE. 
REYNOLDS v. KENNY. 


An appeal which properly names the parties to an action, describes the judgment 
complained of, and states the grounds of complaint, is snfficiently specific, with- 
out giving the number of the entry, or the legal sub-divisions of land invoived. 

Credit for breaking and cultivation, performed by a previous occupant, may be al- 
lowed a timber culture entryman where the land is left in proper condition for 
the growth of trees, and the entryman in such case is not required to make use 
of the same until the second year of the entry. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 18, 1898. 


On the 20th of August, 1889, Edward F. Kenny made timber-culture 
entry for the NW. 4 of Sec. 9, T. 27 N., R. 10 W., O’Neill land district, 
Nebraska. | 

On the 22d of August, 1890, Samuel G. Reynolds filed an affidavit of 
contest, alleging that the entryman had failed to break or plow, or 
cause to be broken or plowed, five acres the first year after the date of 
his entry. The affidavit nee other allegations, but no proof was 
offered in support thereof. 

The hearing took place in Octover, 1890, and on the 24th of March, 
1891, the local offices united in a decision, in which they Semended 
that the contest be dismissed, and the entry of Kenny stand intact. 

Upon appeal, you set said decision aside on the 25th of March, 1892, 
and a turther appeal brings the case to the Department. After the 
appeal from your decision was taken, you were asked to dismiss the 
same, because it did not describe the land or entry in controversy, nor 
set forth in clear and concise terms the errors of which contestee com- 
plains. Having no authority to entertain the motion, you transmitted 
it to the Department, with the other papers in the case. 

There is no merit in the objection that the land and the entry were 
not described in the notice of appeal. An appeal which properly names 
the parties to the action, and describes the judgment complained of, 
and states the grounds of complaint, is sufficiently specific, without 
giving the number of the entry or the legal subdivisions of the land. 

Rule 88 of the Rules of Practice requires an appellant, in his notice 
of appeal, to clearly and concisely designate the errors of which he com- 
plains. The Department has repeatedly held that an assignment of 
error to the effect that the decision below is contrary to the law and 
evidence, is not sufficient to sustain an appeal, on objection thereto, 
Underhill v. Berryman (15 L. D., 566), and cases therein cited. 

This disposes of the first three specifications of error enumerated in 
the notice of appeal before me, and leaves only the fourth to save it from 
dismissal. The fourth ground of error is that the case was decided 
by you upon a point upon which no evidence was given. The specifi- 
cation in connection with this ground of error is that no evidence was 
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submitted in support of the charge that the claim was held for speeu- 
lative purposes. The relief prayed tor is that your decision may be 
reversed, and that of the local officers sustained, for the reason that 
their’s “is right, and in accordance with the evidence, the law, and the 
equities of the case.” 

While this is not a very strict compliance with Rule 88, I think the 
errors of which he complains are made sufficiently clear te allow the 
appeal to ‘be considered. The motion to dismiss is therefore denied. 

From the evidence in the case it appears that for several years prior 
to the entry of Kenny, the land in question had been held by different 
parties under the timber culture law. The local officers found that at 
the time Kenny made his entry, there were five or six acres on the 
claim upon which the ground was mellow, and that there were from © 
two to three thousand trees growing thereon. They also found that 
‘‘the evidence in this case clearly shows an attempt on the part of the 
contestant to annoy and disturb the contestee without the shadow of 
an excuse,” and that “the contestant has failed to prove his case in 
every respect.” 

This latter statement by the local officers is too broad, as it did 
affirmatively appear by the evidence thatthe charge that Kenny did not 
break or plow five acres of the land within the first year after his entry, 
was true. That being so, however, would not necessarily call for the 
cancellation of his entry. It was held in Seifer v. Dodd (15 L. D., 9), 
that “failure to break or cultivate land the first year does not warrant 
the cancellation of a timber culture entry, where it appears that a° 
former entryman has left the land in a condition of cultivation to be 
utilized in accordance with the requirements of the timber culture law.” 

When Kenny made his entry the land was in the condition above 
_ described. Between five and six acres had been properly cultivated 
and planted to trees. In the spring after he made his entry, a prairie 
fire swept over that part of the country, and burned the trees. The 
ground still remained mellow, and in good condition to be utilized for 
the purpose of tree growing, but he waited to see if the burned trees 
would not revive, or sprout from the roots. Such growth had not 
taken place at the time the contest was initiated, which was two days 
after the expiration of the first year after the entry. Before the hear- 
ing, however, two or three thousand trees had sprouted, and were 
growing on about three and a half acres of the five acres formerly 
planted. These were cultivated, and other land plowed, after the con- 
test and before the hearing. This work was performed, not in conse- 
quence of the contest, but in pursuance of a previous intention, as soon 
as it could be determined whether the burned trees would or would not 
revive. 

In the case of Davis v. Monger (13 L. D., 304), it was held that “a 
timber culture entryman who enters a tract broken by a previous claim- 
ant, and in condition to be utilized for timber growing purposes, is en- 
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titled to credit for such breaking, and not required to use the same 
until the second year.” In that case, as in the one at bar, contest was 
brought a year and two days after entry, and it was remarked “hence 
there remained a year lacking two days, in which to make use of the 
previous breaking.” In that decision, cases in support of the doctrine 
_ laid down were cited from nearly every volume of the Land Decisions, 

from one to eleven, and its closing words were: “¢ Your decision is re- 
versed.” 

I think the facts and circumstances of the case at bar bring it within 
the rule laid down in the Davis v. Monger case, and those therein cited, 
and that the conclusion reached by the register and receiver, that the 
contest should be dismissed and the entry of Kenny allowed to remain 
intact, was correct. The decision appealed from is therefore reversed. 


RAILROAD LANDS—ORDER OF RESTORATION—SETTLEMENT. 
NEWELL v. HUSSEY. 


An express provision, in a departmental order restoring to settlement and entry 
lands previously withdrawn for the benefit of a railroad grant, prohibiting set- 
tlement on such lands until their formal opening, precludes the consideration, 
in determining the priorities of applicants for lands thus restored, of acts of set- 
tlement in violation of said order. 

' In case of simultaneous applications to enter the same tract the privilege should be 

awarded to the highest bidder. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, Mareh 20, 1893. 


I have considered the case of Fred S. Newell v. John J. Hussey, 
upon the appeals of both parties from your decision dated October 12, 
1892, involving the SE. 4 of Sec. 17, T. 49 N., R. 7 W., Ashland, Wis- 
consin, land district. 

On the 9th day of J anuary, 1893, after the case was appealed to the 
Department you informed it that the same question involved in this 
case is involved in about one hundred others pending in your office 
and you recommended an early consideration of this case; thereupon, 
on the 10th day of January, if was made special and the attorneys of 
record duly notified thereof. 

Newell and Hussey both applied to make homestead entry for the 
tract in question, each of them alleged settlement thereon prior to the 
time said tract became subject to entry. Their applications were re- 
ceived by mail at the local land office before nine o’clock on the morn- 
ing of November 2, 1891. The register and receiver decided their appli- 
cations to be simultaneously received, and ordered a heariug to deter- 
mine the rights of the parties to the tract. The hearing was duly had, 
at which both parties appeared in person and by their attorneys and 
introduced their testimony. 
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The register and receiver rendered their decision in favor of Newell 
and recommended that his application be allowed. From their judg 
ment Hussey appealed. 

On the 12th day of October, 1892, you decided that these claimants 
are not entitled to any benefits by reason of their settlements on the 
land prior to its formal opening, and as their applications were simul- 
taneous you directed the local officers to fix a day for selling the tract . 
to the highest bidder of these two applicants in the event that no appeal 
should be taken from your judginent. 

From your judgment both parties appeal. 

Before entering upon the discussion of the questions presented by 
the respective appeals it seems to be proper to clearly detine the status 
of the land involved, before and at the time the inceptive rights of the 
parties are alleged to have attached to it. Said land is situated within 
the limits of the withdrawal made for the benefit of the Chicago, St. 
Paul, Minneapolis and Omaha Railroad Company, under the acts of 
Congress approved June 3, 1856" (11 Stat., 20), and May 5, 1864 (13 
Stat., 66). On the llth day of February, 1890 (10 L. D., 157), Seere- 
tary Noble closed the adjustment of the grant for the benefit of said 
railroad company and made the following order: 

I now direct that all lands under withdrawals, heretofore made, and held for in- 
demnity purposes under the grants for the benefit of the Chicago, St. Paul, Minne- 
apolis and Omaha Railway Company, be restored to the pnblic domain and open to 
settlement under the general land laws; provided the restoration shall not affect 
rights acquired within the primary or granted limits of any other congressional 
grant. This order, however, will not take effect, or be so construed, as to authorize 
the acquisition or recognition of any rights to said lands, or any portion thereof, 


until thirty days’ notice thereof, through advertisement, shall have been previously 
given by the officers of the district land offices. 


On the 19th day of December, 1890 (11 L. D., 607), Secretary Noble 
modified this order so that the restoration should not become effective 
until after ninety days’ notice thereof had been given through adver- — 
tisement, by the district land officers, which advertisement was directed 
to contain a notice to parties claiming as purchasers under the act of 
March 3, 1887 (24 Stat., 557), requiring them to submit their proof and 
make payment in pursuance of the circular of February 13, 1889 (8 L. 
D., 348-351); and that their failure to submit proof and payment within 
the time named would be treated as a waiver of claim; and then the 
Secretary proceeded to say that: “‘Allland not so claimed to be subject 
to entry under the settlement laws by the first legal applicant at the 
expiration of the period of the aforesaid ninety days.” (See 11 L, D., 
at page 612). In pursuance of the above directions the register and re- 
ceiver of the local land office gave the required notice that said lands 
would be opened for entry on the 17th day of April, 1891. The matter 
thus rested until the llth day of March, 1891, when a communication 
from you dated February 12, 1891, urging a modification of the former 
directions, was considered by the Department, (see 12 L. D., 259), 
wherein you stated that: 
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It is apparent that unless some rule is devised to guide the local officers in dispos- 
ing of the lands, that, due to the conflicting advice of attorneys, innumerable con- 
flicts will arise and great confusion prevail, and perhaps bloodshed. 

Based upon information of likeimport from the register and receiver 
and also direct information to the Department, and after reciting the 
‘status ot the lands and the several orders and steps taken by the land 
department, looking to their opening to entry and settlement, the Sec- 
retary said (ib., p. 260): 

The lands in question are reported to be quite valuable. After it was known that 
the adjustment of said grant would leave a surplus of lands to be opened to the pub- 
lic, numerous attempts were made to obtain preference rights by settlements thereon, 
and by applications to make homestead entries or to file declaratory statements there- 
for. In respect to such settlements, the opinion of this Department was expressed 
in the case of Shire et al. v. Chicago, St. Paul, Minneapolis and Omaha Railway Com- 
pany (10 L. D., 85-88), 

In that case the alleged settlements were set up as a reason why certain selections 
made by the railway company should not be approved, and the rights of the company 
only being involved, the Department said that settlements made subsequent to the 
withdrawal of said lands conferred no rights legal or equitable ‘as against the rail- 
road company.’ It would seem a fortiori, that, the withdrawal being made by com- 
petent authority, as has been repeatedly held, parties locating within the reservation 
thus established and in defiance of the prohibitions of lawful authority, can acquire 
no rights asagainst the government. Such parties are occupants, without right, of 
the public lands, if not intruders upon the reservation. 


It was further found that these lands have great value for the pine 
timber thereon; that they were likely to be eagerly sought atter by 
many persons, out of which confusion, and perhaps angry conflicts 
were likely to arise. It was therefore deemed proper by the Secretary 
to direct that further instructions to the district officers, in relation to 
the entry and settlement of these lands, be issued in the hope of avoid- 
ing these difficulties and— 

Especially with the view to prevent those, who, in violation of law, have invaded 
the reservation under the pretense of settlement from acquiring preferred rights 
over others who have waited in an orderly manner the action of the officers of the 
law, and also to give as fair an opportunity as can be afforded, under the circum- 
stances, to all who desire to make entry of said land. 


You were accordingly directed to: 

Instruct the register and receiver to give notice by advertisement that the lands 
in question will not be open to settlement until Saturday, April 18, 1891. ‘ 
On and after April 18, the remaining Jands will be open to settlement; and each 
homestead applications as may then or thereafter be presented will be ated on in 
the usual way. 

The order of March 11, 1891, was subsequently suspended by the 
Secretary and remained so until the 22d day of October, 1891, when 
‘Secretary Noble ordered said lands restored (see letter Misc. Press 
Copy Book, No. 228, p. 235), and on the same day, as appears from 
your decision in this case, you carried into effect his order by telegram 
to the local officers opening the land in question “to settlement and 
entry” on November 2, 1891. You also directed and required the reg- 
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ister and receiver to “ ‘conform to instructions heretofore given in so 
far as such instructions are consistent and harmonious with these di- 
rections,’ In other words, no right would be recognized by reason of 
settlement prior to the date of opening of said lands.” 

The specifications of error assigned by the respective appellants are 
in substance that you erred in finding the facts and in your conclusions 
of law in the case. It is contended by counsel for Newell that he was 
the first settler after November 2, 1891, and that he performed the first 
act of settlement after that date. The testimony shows that both 
Newell and Hussey were living on the tract on that date; that neither 
of them made or performed any new act of settlement on the land in 
question on November 2, 1891. From a careful examination of the tes- 
timony in the case, I am satisfied that in your finding of faets there. 
was no error, both of the parties being occupants of the tract before 
and at the time it was opened for settlement and entry. 

Your conclusion of law was that they acquired no priority of right 
by reason of such settlements. In the case of Smith v. Place (13 L. D., 
214), it was held that a settlement upon land withdrawn for indemnity 
purposes confers no rights as against the government, but as between 
two claimants for such land priority of settlement may be properly con- 
sidered. In the case of Hobson v. Halloway et al. (13 L. D., 482), it was 
held that a settlement and filing on land withdrawn for the benefit of a 
railroad grant confer no right under the pre-emption law; and where 
the settler dies prior to the restoration of the land to the public do- 
main there is no interest to descend to the heirs of the claimants. 

In the cases of Pool v. Moloughney (11 L. D., 197); Shire e¢ al. v. Chi- 
cago, St. Paul, Minneapolis and Omaha Railroad Company (10 L. D., 
85); Geer v. Farrington (4 L. D., 410), and many other cases, the doc: 
trine announced in Smith v. Place, supra, has been followed and ap- 
plied by the Department, and in cases similar to them in all substan- 
tial respects it is now stare decisis. The case at bar does not come 
within the rule announced in those cases as is quite apparent from an 
examination of the statement of the facts and the uniform directions by 
the land department, respecting the matter of settlement upon the land 
in controversy, prior to the date of its opening and settlement, as herein- 
before outlined. In none of said cases had such orders, instructions or 
directions been given prior to the time when the reservation covering the 
land was removed, as were specifically given in respect to settlement 
_upon the lands in question in this case. The first formal order for the 
restoration of these lands was made on the 11th day of February, 1890, 
at which time there is no claim or pretense that either of these parties 
was a settler upon the land; both of these parties made their settle- 
ment thereafter; that order expressly provided that it would not take 
effect “‘or be so construed as to authorize the acquisition or recognition 
of any rights to said lands, or any portion thereof, until thirty days’ 
notice thereof” ete.; these parties therefore went on the land with the © 

12771—VoL 16——20 


306 DECISIONS RELATING TO THE PUBLIC LANDS. 


express understanding and with full notice that they could not by set- 
tlement or otherwise, acquire “any rights to said lands.” Their settle- 
ments were made in the first instance in defiance and in violation of the 
departmental directions in the matter; they have continued to claim 
settlement rights in face of the departmental directions, given before 
the land was properly open for settlement, wherein it was said March 
11, 1891 (12 L. D., 259): “That xo priority of right will be recognized 
as having been initiated or acquired by settlement upon any of said land 
‘prior to their formal opening to settlement, as hereafter prescribed,” 
etc. These directions were not In any manner modified by the final 
order opening said lands to settlement. 

The question is thus presented whether these parties can acquire 
rights under their settlements, made in direct violation of the orders, 
directions and instructions of this Department. These directions are 
reasonable under the surrounding circumstances; they were evidently 
made for the attainment of the ends of justice in controversies likely 
to arise between claimants for these valuable lands when they should 
be thrown open to disposition under the law; they were intended to 
give to claimants an equal and a fair show to obtain the land; they were 
framed for the purpose of preventing any one from taking an unfair 
and unjust advantage of his fellows in securing title to the lands in- 
volved. Under the circumstances presented by the record in the case, 
it seems clear that the question must be answered in the negative. To 
hold otherwise would be to put a premium upon the acts of the wrong 
doer by allowing him as a result of his wrongful and illegal acts to 
thus obtain a preference over the law-abiding citizen. 

Under the circumstances of this case yoyr action, in entirely elimi- 
nating the question ofsettlement, was right and proper. The question 
of settlement and improvements being eliminated the rights of the 
parties must necessarily rest upon their applications, which being s1- 
multaneous, the tract must be disposed of to the highest bidder, unten 
the rule governing such applications. 

For the uureeolne reasons the judgment appealed from is sieiied, 
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SETTLEMENT RIGHTS—ACT OF JUNE 20, 1890. 
GILLEN v. BEEBE ET AL. 


A settlement made on the reservoir lands opened to disposition by the act of June 
20, 1890, after the beginning of the calendar day fixed for such opening, and 
prior to the entry of another, made on the same day for the same tract, defeats 
the right of the entryman. 

A claimant for such lands who, prior to the day fixed for opening the same to settle- 
ment and entry, enters thereon for the purpose of selecting a tract and tracing 
the boundaries thereof, and thus securing an advantage as against others, is 
‘disqualified to enter said land, under the provisions of section 3, of said act, 
although no settlement is made by such claimant until after the lands are sub- 
ject thereto. 
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First Assistant Secretary Chandler to the Commisstoner of the General 
Land Office, March 22, 1898. 


The land involved in this controversy is the N. $ of NW. 4 and lots 
1,2 and 3, Sec. 12, T. 39 N., R.6 E., 4th p.m., Wausau, Wisconsin, 
land district. 

The record shows that M. B. Beebe made homestead entry of the NE. 
tof NW. 4 and lots 1,2 and 3,of said section, township and range, 
December 20, 1890. Upon the application of John Gillen a hearing 
was ordered to determine his rights as a settler upon the land under 
his application made January 8, 1891, to enter N. 3 of NW. 4, and lot 
1 of said section, township and range in which application he alleged 
settlement December 20, 1890, “between the hours of 12 and 1 o’clock, 
a. m., of that day ;” and it appearing from the records of the local office 
that Samuel H. Norton had made application to enter lots 1, 2 and 3, 
and NE. + of NW. 4 of said section, alleging settlement thereon Decem- 
bet 20, 1890, he was also ordered to appear. 

Hearing was had beforethe local officers, and as a result thereof, they 
decided 


as between the filers . . . Beebe and the settlers Gillen and Norton, in favor of 
the settlers Gillen and Norton and recommend the cancellation of the aforesaid 
homestead entry. 

As between the settlers, the office would recommend . . . . that an amicable 
settlement be made between them; in default of this we recommend that the privi- 
lege of entry be awarded to the highest bidder. 


Beebe appealed and you by letter of April 9, 1892, affirmed the judg- 
ment of the local officers as to the cancellation of his entry, but modi- 
fied their decision by allowing Gillen “the preference right of entry to 
the N. sof NW. 4,” and Norton ‘the preference right of entry to lots 
J, 2, and 8. Both Beebe and Gillen appealed; the former assigning 
error as follows: | 


First:—In holding that Congress meant the usual day of twenty-four hours in the 
act of June 20, 1890, when it evidently meant the official land office day, commenc- 
ing at 9 a.m. | 

Second :—In holding that the act of May 14, 1880, allowing settlement and resi- 
dence to be made on the land before entry permitted settlement and residence upon 
land not subject to entry. 

Third :—In not finding and holding that John Gillen was disqualitied to make en- 
try of the land, because according to the testimony he entered upon the land prior 
to the day it was opened to entry, to wit, before 9 a.m., December 20, 1890, and thereby 
forfeited all right to enter the same under the act of June 20, 1890. 

Fourth :—In not finding and holding that Samuel H. Norton was disqualified to 
make entry of the land, for the reason that the testimouy discloses that he entered 
on the land prior to the day it was opened for entry, to wit, prior to 9 o’clock a.m. 
on December 20, 1890, and thereby forfeited all right to enter the same under the act 
of June 20, 1890. 

_ Fifth: In helding Beebe’s homestead entry for cancellation when he was the first 
legal applicant therefor and when there was no valid adverse claim to the tract. 

Sixth :—In finding contrary to both the law and the evidence. 
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Gillen alleges error for the reason that your decision does not award 
to him the preference right to enter lot 1, instead of awarding the same 
to Norton. | 

The land in controversy was withdrawn from the market for reservoir 
purposes by proclamation of the President of the date of April 5, 1881, 
and by act of Congress June 20, 1890, (26 Stat., 169), the same was re- 
stored to the public domain Babee to entry under the homestead law. 
The first section provided: 

That there is hereby restored to the public domain all the lands described in cer- 
tain proclamations of the President of the United States . . . . in the State 
of Wisconsin; and that these lands, when so restored, shal] be subject to homestead 
entry only. 

Section 2 has no bearing upon the issue herein involved. Section 3 
reads as follows: ; 

That no rights of any kind shall attach by reason of settlement or squatting upon 
any of the lands hereinbefore described before the day on which such lands shall 
be subject to homestead entry at the several land offices, and until said lands are 
opened for settlement no person shall enter upon and occupy the same, and any 
person violating this provision shall never be permitted to enter any of the said 


lands or acquire any title thereto. This act shall take effect six months after its 
approval by the President of the United States. 


By circular of July 22, 1890 (11 L. D., 212), for the instruction of the 
local officers, it was said: 

You will observe that the statute, by its terms, does not take effect until Decem- 
ber 20, 1890; no entry for, or settlement upon, said lands will be allowed until the 
expiration of that time, and the lands are made subject to entry under the home- 
stead law only. 

As between the entryman Beebe and the settlers Gillen and Norton, 
the facts are that Beebe made his entry at the local office shortly after 
9 o’clock a. m. December 20, 1890, while the settlers went upon the land 
between 12 and 1 o’clock a. m., on the same day and made their settle- 
metits, 

The identical question presented by the specification of errors, and so 
ably argued by counsel for Beebe, was passed upon in the case of 
Johnson v. Crawford (15 L. D., 302), wherein it was decided that 
The word ‘‘day” as employed in section 3, act of June 20, 1890, opening to settle- 
ment and entry certain reservoir lands, is not restricted to the “ business day” recog- 
nized in the practice of the local office, but contemplates the calendar day of twenty- 


four hours; and a settlement on said lands, made after the beginning of said day and 
prior to the entry of another on the same day, defeats the right of such entryman. 


Therefore if itis shown that Gillen and Norton were both qualitied set- 
tlers under said act, it follows that Beebe’s entry should be canceled, 
and if it appears that either was disqualified, then his settlement should 
be declared ineffective. 

It is practically conceded by counsel that the acts of settlement were 
sufficient, and from an examination of the testimony, I am satisfied there 
was a substantial compliance with the law by both Gillen and Norton. 
In fact this question is not raised either in the specification of errors or 
the briefs. 


DECISIONS RELATING TO THE PUBLIC LANDS. 309 


I think it advisable to state that the N. 4 of NW. 4 and lot 1—con- 
taining 135.30 acres—constitute the technical fractional NW. +4 of said 
section; while lots 2 and 3—containing 77.65 acres—is all the land there 
is in the technical fractional SW. 4 of said section, the land lying on 
the shore of a meandered body of water. 

It is contended by counsel for Beebe that Norton forfeited all right 
to enter the land by reason of entrance thereon December 19. The 
testimony of Norton upon this point is as follows: 

Q. Did Mr. Pradt (who is shown to be a surveyor) show you this land before you 


went on? 
A. Yes sir 


. When? at what time? 
He was with me the day of the 19th; I was with him and he was with me. 
In the forenoon? 
No, in the afternoon. I think abont two o’clock, I should say it was now. 
Did he go with you over the land? 
. Not over the whole of it, no sir. 
. Over what portion did he go with you? 
. I know on lot one, according to his description of the land; were on lot 1 and 
the NE. of NW. and on lot 2. 

Q. You know this to be a fact from what Mr. Pradt told you? 

A. He showed me the stake and the meander post, and the numbers, which was 
proof to me that I was right. 

Q. Did you go on there for the purpose of examining your land to find out where 
your lines were? 
' A. To know just how the land was; to see if the land was what I wanted or not. 


It is further shown that when he went upon the land on the 20th that 
the point he started for was the meander-post mentioned and from that 
went over to the land. 

It is insisted by the counsel this act of Norton brings him within the 
purview of the third section of the act of June 20, 1890, and that 
the penalty prescribed should be inflicted against his settlement. It 
seems to me that his action was a violation of thelaw. The legislative 
intent in the enactment of this provision was manifestly for the pur- 
pose of placing all those seeking these lands upon an equal footing; 
that there should be no favoritism in the selection. The very act of 
Norton in going there on the 19th, for the purpose for which he admits 
being present, was precisely what Congress intended to prevent, that 
is, that persons should not, in advance of the opening, go upon the ter- 
ritory to be thrown into market, make their selections and trace the 
boundaries, thus gaining an un fain advantage of those disposed to re- 
spect the law. 

The act of March 2, 1889 (25 Stat., 1005), providing for the opening 
of the territory of Oklahoma, contained a similar prohibition in these 
words: 


That no person entering upon and occupying said lands before said hour of 
12 o’clock, noon, of the 22nd day of April, A. D., 1889, hereinbefore fixed, will ever 
be permitted to enter any of said lands or acquire any rights thereto. 


NASAL Ge 


310 DECISIONS RELATING. TO THE PUBLIC LANDS. 


It will be noticed that this provision of the law is substantially the 
same as that incorporated in the act under consideration. In constru- 
ing this language the Department has said (Townsite of Kingfisher v. 
Wood e¢ al. (AL L. D. 330): 


The language of the law was broad as it could be made, prohibiting any one from 
entering upon the lands for the purpose of settling the same, The end sought by 
the people was settlement. This it was that would produce title; convert the public 
domain into private property. The statute’s chief purpose was to regulate settle- 
ment. LKach act of the individual was induced by his desire to make settlement of 
a particular piece of land, and the statute declared for this purpose no one should 
enter upon or occupy these lands—this territory—until they are opened for such 
“settlement” by proclamation of the President. It matters not whether itis read 
in the conjunctive or disjunctive; whether it is to be read as saying “enter upon 
and occupy” or “enter upon or occupy;” the evident purpose of the law was to 
prohibit one or another entering the territory before the proclaimed hour, with @ 
view and purpose of settlement of any part thereof. No one could be there, legally 
with such purpose, in whole or in part. Whether there before the time by some 
permit or without it, the one who then entertained the intention of making a settle- 
ment and to use the advantage which his presence gave, to the exclusion of others, 
was violating the spirit of the law, and it destroyed his claiin when attempted. If - 
he had declared it before, he should have been expelled; if he exhibited such pre- 
conceived purpbse by his subsequent acts, he not only could not lawfully claim any 
particular tract, but forfeited all right to future acquisition. 


In the light of this authority and upon the facts presented in the 
case at bar, I think Norton was disqualified to enter said land. 

Your judgment is therefore modified as follows:—Gillen will be per- 
mitted to enter the land applied for, that is, the N. 4 of the NW. 4 and 
lot 1 of said section 12; the entry of Beebe will be allowed to stand for 


lots 2 and 3; but canceled as to the NE. 4 of NW. $ and lot 1 of said 
section. 


APPLICATION TO ENTER—DESERT LAND ENTRY—CONTEST. 


SLAUGHTER % PADITA, 


An application to make homestead entry of landembraced within the existing desert 
land entry of another should be rejected; but if the applicant alleges a prior 
settlement right a hearing may be allowed to determine the rights of the parties. 

The failure of a desert land entryman to submit final proof within the statutory 
period will not operate to defeat his right to perfect his entry, where a part of 
the land is involved in a pending contest. . 

No preferred right is secured by a successful contest against a homestead entry of land 
that is included within the prior desert land entry of another, against whom no 
default is charged; nor will such a contest constitute an “adverse claim” that 
will defeat the equitable confirmation of such entry. 


First Assistant Secretary Chandler to the Commissioner of the Generat 
Land Office, March 28, 1893. 


Ou October 25, 1883, you transmitted the papers in the case of Wil- 
liam B. Slaughter v. Jose F. Padia and John P. Casey, involving the 
NE. {of Sec. 10, T. 1 N., R. 15 W., Santa Fe land district, New Mexico. 
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Casey made desert land entry of two hundred and eighty acres, in- 
cluding the quarter section in controversy, on August 9, 1882. | 

The plat of survey of the township was filed in the local office on 
January 2, 1883. Padia made homestead entry of the tract on March 
15, 1883—within three months after the filing of the townsite plat— 
alleging settlement in November, 1871. 

Slaughter filed affidavit of contest against Padia’s entry on Novem- 
ber 22, 1884, with the usual charge of abandonment and failure to re- 
side on the claim. 

Hearing was had on January 28, 1885. As the result of the testi- 

mony then taken the local officers found— 

That the allegations of contest have been proved; that Padia has not complied with 
the homestead law; that there are no extenuating circumstances shown; that 
therefore homestead entry No. 1836 is recommended for cancellation; and that 
Slaughter be accorded preference right of entry. 

No reference is made in any part of the local officers’ decision, to 
Casey’s desert land entry, and when the case was considered by you, 
in May, 1886, you remanded the case for a rehearing, on the ground 
that the testimony was “ too conflicting and unsatisfactory to warrant 
a decision.” At the same time the record in Casey’s desert land entry 
was transmitted to the local officers with instructions to make him a 
party to the trial, that he might show cause why his desert land entry 
should be sustained. 

A rehearing was had, commencing July 27, 1886, at which a large 
amount of testimony was taken. | 

On November 9, 1886, the local officers reached a judginent, in which 
they state that— 

On the day set for hearing the contestant appeared in person, and by N. B. Laugh- 
lin, his attorney. The contestee also appeared in person, and by M. B. Read, his at- 
torney. John P. Casey was represented by P. L. Vanderveer, his attorney. 

From the testimony submitted it is evident that the law has not been complied 
with in the matter of said desert land entry No. 32, and the same should be conceled. 
; Padia, who is a sheep-man, has claimed this land as a ranch, and has had 
his hands there off and on, but has not made his home there as is contemplated by 
the homestead law. The law has not been complied with in the matter of residence, 
and the improvement and cultivation of the land has not been such as to indicate 
the good faith or bona fide intention of the claimant. 
and recommend the entry for cancellation. 

Padia appealed from said decision to your office, where, on February 
10, 1888, you affirmed the judgment of the local officers, and held both 
entries for cancellation. 

Padia appealed from your decision to this office. 

While the record was on file in the Department, awaiting action, 
Casey filed an affidavit, in which he alleged— 

That he was not a party to said contest case, has never received any notification . 
_of said case fron the land office when the same was pending, and has never author- 
ized any person or persons to appear for him in said suit or contest, therefore the 
testimony upon which his entry is held for cancellation is ex parte, and affiant has 
not had his day in court. 


312 DECISIONS RELATING TO THE PUBLIC LANDS. 


Inquiry being made of the local officers, and of the person represent- 
ing himself to be Casey’s attorney, no evidence was offered contradict- 
ing Casey’s sworn statement. Therefore the Department, on January 
2, 1889, directed that you should order a hearing,— 

At which an examination shall be made into Casey’s good faith, and fulfillment of 
the requirements of the law in connection with his desert land entry No. 32—it being 
understood that, hearing having been already had as to the rights of Padia and 
Slaughter, the question of their compliance with the law shall not he entered into 
any further than may be found necessary in order to throw light upon the question 
of Casey’s compliance therewith. 

{ am now in receipt of your letter of March 3, 1893, transmitting the 
record, of the hearing above ordered. As the result of said trial, the 
local officers found that the witnesses needed were “ scattered all over 
the territory,” and their evidence was therefore taken by deposition— 
all parties being afforded an opportunity to be heard. After carefully 
summing up the substance of said depositions, they unite in finding 
that “ Casey’s good faith is sustained by an overwhelming preponder- 
ance of the testimony,” and therefore recommended that his desert land 
entry be held intact. 

it will, therefore, be necessary in disposing of this case, to consider 
Padia’s homestond entry of March 15, 1883, ond Casey’s desert land 
entry of August 9, 1882. 

I have carefully examined the testimony taken at the hearings had 
in the matter of Padia’s homestead entry, and concur in the conclusions 
reached by the local officers and by you that he never established or 

maintained a bona fide residence on the tract. 

As to Casey’s desert land entry, it is shown that it was made August 
9, 1882. On March 15, 1883, seven months and six days later, the 
local officers allowed Padia to make homestead entry of a quarter sec- 
tion of thé same land. These two entries covering the same tract 
have remained of record upon the tract books of your office until the 
present time. When Padia applied to enter said tract, his application 
should have been rejected; and if he claimed residence and improve- 
ments prior to the date of the desert land entry, he should have been 
allowed to institute contest against the same. 

It will be noted that Slaughter has no complaint to make of Casey’s 
entry. There is no charge from any quarter against it. After the 
first hearing in the contest of Slaughter against Padia, you ordered a 
rehearing, and transmitted Casey’s entry papers to the local officers, 
with the direction to make him “a party to said hearing,”—for the 
very good reason that the contest between Slaughter and Padia was 
relative to land to which Casey, on the face of the record, had the prior 
and paramount right, and to which neither of them had or could ob- 
tain any right whatever until Casey’s entry should be canceled. _ 

Lhave examined the testimony taken in accordance with the direc- 
tions contained in said departmental letter of January 2, 1889, and con- 
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eur with the local officers in the opinion that ‘“Casey’s good faith is 
sustained by an overwhelming preponderance of testimony.” The time 
prescribed by law within which he should make final proof has long 
since passed; but he is excusable for not offering such proof while the 
land embraced by his claim was under contest; indeed, until the issu- 
ance of circular instructions of March 15, 1892, 14 L. D., 250, he would 
not have been permitted by the departmental Rules of Practice to do 
SO. : | ) 

Slaughter has shown that Padia had failed to fulfill the requirements 
“of the homestead law. Under ordinary circumstances he would by his 
contest acquire the right to make entry of the tract. But in this case, 
after the cancellation of Padia’s entry, no one will have a right to enter 
the tract, for it will still be embraced in and segregated by Casey’s 
prior entry. The second section of the act of May 14, 1880, confers a 
preference right of entry, but that right can not be exercised upon the 
land embraced in Casey’s ae and against which there is no default 
alleged. 

Slaughter’s contest having been aimed at Padia, and not at Casey, 
against whom he has never initiated any adverse Aehott he cannot be 
considered as having acquired such a right in the premises as would 
constitute an “adverse claim” that would prevent the submission of 
Casey’s final proof, if it should be found satisfactory in all respects ex- 
cept as to time, to the board of equitable adjudication. 

For the reasons herein set forth, your decision of February 10, 1888, 
is affirmed in so far as it holds Padia’s entry for cancellation; but so 
- mnuch of the same as holds Casey’s desert land entry for cancellation is 
modified, and you will notify him that a reasonable time will be allowed 
him in which to-make final proof on the same. 


* 


OFFICIAL SURVEY--AMENDMENT OF ENTRY. 


NOYES v. BEEBE, . ‘ 


A private survey will not be accepted as sufficient to warrant a conclusion that the 
official survey, as of record, is inaccurate. 
An intervening adverse claim ‘iefoats an application to change or amend an entry. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 23, 1893. 


On the 15th of January, 1891, Almond R. Noyes made pre-emption 
cash entry for lots 1, 2, and 3, of Sec. 3, T. 35 N., R. 37 E., and lots 2 
and 3 of Sec. 34, T. 36 N., R. 37 E., W. M., Spokane Falls land district, 
Washington, having filed his declaratory statement therefor on the 23d 
of June, 1890, in which he alleged settlément on the 20th of April, 
1880. Patent was issued for said land January 18, 1892. 
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On the 18th of February, 1891, Avery A. Beebe made homestead 
entry for the SE. 4 of the NE. 4, and the NE. 4 of the SE. 4 of Sec. 3, T. 35 
N., R. 37 E., in the sameland district. Hecommuted his entry,and made 
final proof on the 29th of December, 1891, at which time Noyes pro- 
tested against the allowance of said proof, claiming that a portion of 
the land embraced in Avery’s entry was occupied, cultivated, and im- 
proved by him, and had been for several years, under the belief that 
it was included in his pre-emption cash entry. 

The local officers allowed testimony to be submitted upon the ques- 
tions raised, and on the 26th of January, 1892, dismissed the protest, on 
the ground that there was no actual conflict between the lands covered 
by the entry of Noyes and those embraced in the entry of Beebe. They 
also found that Beebe had complied with the homestead law, and rec- 
ommended that his proof be accepted 

On the 11th of November, 1891, your office received a petition in be- 
half of Almond R. Noyes, in which he prayed that the approval of the 
plats of the townships in which said lands were situated _ 
may be set aside, and that new plats may be substituted therefor, to the end that - 
divers errors in the present plats may be corrected, and that the petitioner may be 


relieved against great hardship, the consequence of an error in his entry into which 
he was led by the said errors of the plats. 


This application was denied by you on the 24th of February, 1892, 


» ab which time you also declined to order an investigation in the field 


for the purpose of ascertaining whether or not an error was made in 
the survey of the meander line of the Columbia river, adjoining or 

opposite the lands of Noyes. An appeal to the Department was taken 

from your action, the case being volume 17, number 3828. 

On the 9th of May, 1892, you rendered a decision in the case of 
_ Almond R. Noyes v. Avery A. Beebe, in which you approved the action 
of the local officers in dismissing the protest of Noyes against the final 
proof of Beebe. An appeal from your decision brings that case to une 
Department, it being volume 17, number 415. 

On the 8th of December, 1892, a motion was filed on the part of 
Noyes, for the consolidation of the case of Almond R. Noyes, and that 
of said Noyes against Beebe, and, as no objection has been interposed 
to such motion, and as I see no impropriety in considering said cases 
together, and rendering a decision covering the questions involved in 
both, such action will be taken. | 

From the record before me, I learn that on the 14th of August, 1890, 
the register of the land. office at Spokane Falls addressed a letter to 
the United States surveyor-general, at Olympia, Washington, trans- 
mitting a plat and corresponding field notes of the survey of a part of 
section 3, township 35 north, range 37 east, Willamette Meridian, exe- 
cuted by i M. Bewley, county surveyor of Stevens county, Washington, 
at the request of Mr. A. Rh. Noyes, and also an affidavit of Mr. Noyes, 
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stating that he had filed a declaratory statement in the United States - 


land office at Spokane Falls, on June 23, 1890, 


for lots 2 and 3 of Sec. 34, T. 36 N., R. 37 E., Will. Mer., and lots 1, 2, and 3 of 
Sec. 3, T. 35 N., R. 37 E., and that he did so with the impression that his said sur- 
vey embraced all the land west of the NW. + of the SW. + and the SW. of the NW. 
+ of section 2 and being all the land west of said section 2 and the river). That affi- 
ant is familiar with the surveys, and believes there was an error made in the plats. 
filed in the Spokane Falls land office, June 23, 1890, as relates to the lots 2 and 3 of 
Sec. 3, T. 35 N., R. 37 E., Will. Mer., and the SE. i of the NE. 4, and the NE. } of the 
SE. of Sec. 3, as shown on said plat to be full, should be noted as lots 2 and 3 of 
Sec. 3, T. 35 N., R.37 E., and further that lots 2 and 3 of Sec. 3, as shown on said 
map, are not in existence, and that Iny claim embraces all the land lying between 
the east line of that portion of section 3 and the river. 


The United States surveyor-general, in a letter addressed to you, 

-under date of December 17, 1890, reported that the survey of the town- 

ships in question was made by U.S. Deputy Surveyor Berry, that it, 

had been examined and found substantially correct, and he recom- 
mended that no change or correction be made in said survey. 

In a letter addressed by you to said United States surveyor-general, 
under date df January 29, 1891, you expressed concurrence in his 
views, and suggested that the attention of the rggister and receiver be 
directed to the following paragraphs in the circular from your office of 
March 13, 1883: 


Ist. The boundaries of the public lands established and returned by the duly 
‘appointed government surveyors. when approved by the sa cc ae and 
accepted by the government, are unchangeable. 
2d. The original township, section, and quarter section corners established by the 
government surveyors must stand as the trne corners which they were intended to 
represent, whether the corners be in place or not. 


It. was after these proceedings, that Noyes petitioned your office for 
a correction of the survey of said townships, accompanying his peti- 

tion with a plat showing a survey made by Charles H. Morgan, a civil 
engineer, who makes affidavit that his plat shows correctly the course 
of the bank of the Columbia river and its relation to the lines of the 
public survey, and also the course of the meander line represented by 
the field notes of the public survey in section 3, township 35 north, 
range 37 east. 

It was elated that the government plats included Jand whichis com- 
monly covered with water, and is part of the bed of the Columbia 
river, and it is represented that the course of said river is at a great 
distance west of its true course, whereby Noyes was led to pay for land 

- of no value, and failed to enter the land which he intended to enter. 
In the case of John W. Moore (13 L. D., 64), it was held that “the _ 
returns of the surveyor-general, and the record of asurvey made under 
his direction, are evidence of the highest character, that no private sur- 
vey can be allowed to overcome.” I do not feel at liberty, therefore, to 
pronounce the government survey inaccurate, simply because Mr. Mor- 
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gan has made a different one. The surveyor-general was employed by 
the government to make a correct survey and plat of the locality. 

And it is no where claimed that Noyes did not get patent for the 
Jand described in his declaratory statement and entry, or that Beebe 
included in his entry any land covered by the entry and patent of 
Noyes. After Noyes made his final proof, the SE. 40f the NE. 4 and the 
NH. 4 of the SE. $ of Sec. 3, T. 35 N., R. 37 E., were found to be vacant 
lJand, and Beebe made homestead entry therefor. 

According to the metes and bounds of the lots described by Noyes, 
he has already made entry for 156.96 acres. He desires to include 
-elghty acres more, making 236.96 acres in all, or 76.96 acres above the 
maximum. He makes no suggestion of surrendering any of the land 
included in his present entry, but claims that a portion thereof is under 
water, and therefore of no use to him. 

In the case of Roberts et al. v. Gordon (14 L. D., 475), it was held 
‘that a patentee may be permitted to relinquish a portion of the land 
covered by his patent, and take in the place of the land relinquished a 
‘tract which through imistake was not included in the original entry, 
nor in the patent issued thereon. 

Such change, however, can not be allowed where the lands desired have 
‘peen filed upon or entered by another party, before the application to 
change is made. It is only in the absence of intervening adverse rights 
that the lands intended to be taken may be substituted for those mis- 
‘takenly filed upon or entered. Cowan v. Asher (6 L. D., 785). That 
case also held that a second filing is not permissible except in cases 
where the claimant, through no fault of his own, is unable to perfect 
-entry under the first. Noyes was not only able to perfect entry under 

his filing, but he did perfect the same, and secured patent for the land 
covered thereby, and not until after Beebe made entry did he express 
any desire to change, alter, or amend his entry. 

It is true that a portion of the land for which Beebe made entry had 
been cultivated by Noyes prior to such time, but it was not included in 
‘his entry, and I know of no rule of law, under the circumstances, uncer 
which he is entitled to it. 

‘Several cases are cited in which the Department has ordered a hear. 
‘ing to determine the existence or non-existence of a stream, which 1s 
represented on the plat as ‘“‘meandered,” with a view to the reforma- 
tion of the survey if improperly allowed. This course was pursued in 
‘the case of Jacob Dunbar (12 L. D., 73), and in the more recent case of 
Bernard Ruane (15 L. D., 342), The case at bar, however, presents no 
such question, as there is no doubt about the Columbia river being a 
meandered stream. 

Under the instructions and decisions of the Department, I think you 

were justified in refusing to order a correction of the government sur- 
vey. I also think that you correctly construed the rulings of the De- 
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partment, in approving the action of the local officers in dismissing the: 


protest of Noyes against the final proof of Beebe. The decisious ap- 
pealed from are therefore affirmed. 


RATLROAD GRANT—ORDER OF RESTORATION. 


SourHERN Pacrric RB. R. Co. (ON REVIEW). 


Directions given for the restoration of lands withdrawn for the benefit of the South- 
ern Pacific, lying within the primary limits of the grant to said company and 
the indemnity limits of the grant to the Atlantic and Pacific. 


Secretary Smith to the Commissioner of the General Land Office, March. 
| 24, 1893. 


Under date of June 23, 1888 (6 L. D., 816), this Department rendered 
a decision, involving certain lands in the overlapping limits of the grant. 
to the Atlantic and Pacific Railroad Company (14 Stat., 292), and that: 
to the Southern Pacific Railroad Company (16 Stat., 573), the econclu- 
sion of which is in the following words: 


In the present case, as to the lands lying within the granted limits of the Atlantic 
and Pacific Railroad Company, the decisions of the supreme court in the cases here- 


tofore cited, (97 U. S., 419, and 112 U. §., 720) are conclusive against the rights of 


the Southern Pacific Railroad Company to any of the lands within said limits, and 
I therefore concur in your recommendation, that the unpatented lands within said 
limits—that is, the lands embraced in the first and third class—shall be opened to 
settlement and entry. 

As to the lands embraced within the second class—that is, of lands within the 
granted limits of the Southern Pacific Railroad Company, and within the indemnity 
limits of the Atlantic and Pacific Railroad Company—in view of the doubt hereto- 
fore expressed, I concur in your recommendation that there can be no objection to. 
continuing in reservation the unpatented lands of this class, pending adjudication 
by the courts, or until such time as the Department may deem it proper to remove 
the reservation. 


The attorneys for the Southern Pacific Railroad Company filed a mo- 
tion for review and modification of said decision, and asked that action, 
_ restoring the lands to entry, be suspended, to await the decision of the 
questions involved, by the courts. J. H. Call, as attorney for settlers. 
upon some of the lands in question, filed a motion for review, asking a 
modification of said decision, in so far as it held that lands of the 
second class should be longer reserved. Later, further showing was. 
made in support of the request, that no action should be taken in the 
premises until the decision of the supreme court of the United States, 
in cases then pending, brought by the United States, to secure the can- 
cellation of certain patents theretofore issued to said company, which 
cases, a8 Shown by copies of the bills filed therein, presented with said 
request, necessarily involved the questions presented to the Depart- 


bree 
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ment, and the decisions in which would afford a ruling upon said ques- 
tions by the supreme court. Under these circumstances, no action has 
been heretofore taken upon said motions. 

Decisions have now been rendered in the cases then pending before 
. the supreme court, and the questions raised by the motions for review 
have been decided. The case of the United States v7. Southern Pacific 
Railroad Company, (146 U. 8., 570) involved lands included in the first 
class mentioned in the departmental decision, that is, lands within the 
common primary limits of both grants. The conclusion reached is ex- 
pressed in the last paragraph of the decision (p. 607), which reads as 
follows: | 

Our conclusions, therefore, are, that a valid and sufficient map of definite location 
of its route from the Colorado river to the Pacific Ocean was filed by the Atlantic 
and Pacific Company, and approved by the Secretary of the Interior; that by such 
act, the title to these Jands passed, under the grant of 1866, to the Atlantic and 
Pacific Company, and remained held by it, subject to a condition subsequent until 
- the act of forfeiture of 1886; that by the act of forfeiture the title of the Atlantic 
and Pacific was retaken by the general government, and retaken for its own benefit, 
and not that of the Southern Pacific Company; and that the latter company had 
no title of any kind to these lands. 


This is the theory upon which it was concluded that the recommen- 
dation of your office, that lands of said class should be opened to settle- 
ment and entry, should be concurred in. The position taken by this 
Department being the same as that subsequently taken by the supreme 
court, will be maintained, and the motion for review, filed in behalf of 
the Southern Pacific Railroad Company, must be, and is hereby denied. 

The cases of the United States v. Colton Marble and Lime Company, 
and United States ». Southern Pacific Railroad Company (146 U.8., 
615), involved lands similarly situated as those in the second class, 
mentioned in the departmental decision in question, that is, lands in 
the primary limits of the grant to the Southern Pacific Railroad Com- 
pany, and within the indemnity limits of the grant to the Atlantic and 
Pacific Railroad Company. 

The conclusion reached by the court is, that the title to none of these 
lands passed, or could pass, to the Southern Pacific Railroad Com- 
pany. This is the adjudication by the court, pending which these lands 
were, by the departmental decision under consideration, continued in 
reservation. This point having been finally decided against said rail- 
road company, there is no reason for continuing such reservation, and 
you will therefore take such steps as may be necessary to restore this 
class of lands to entry ane settlement. 
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SOLDIER’S ADDI'LIONAL HOMESTEAD—CERTIFICATE OF RIGHT. 
KIstIAH GOODNIGHT. 


A purchaser of an invalid certificate of a soldier’s additional homestead right, who 
enters therewith a tract of land in the name of the party to whom the certificate 
is issued, may perfect title to such land under the act of March 3, 1893, by pay- 
ing the government price therefor, 


First Assistant Secretary Chandler to the Commisstoner of the General 
Land Office, March 24, 1893. 


The issue raised by this appeal is as to the validity of soldier’s addi- 
tional homestead entry, for the SW. 4 of the NE. 4 and the S. 4 of the 
NW. 4 of Sec. 1, T. 17 N., R. 67 W., Cheyenne, Wyoming, entered May 
18, 1885, in the name of Kisiah Goodnight, widow of John Goodnight, 
‘deceased. | 7 : 

The material facts made by the record are as follows: 

On December 21, 1870, John Goodnight made homestead entry for 
the SW. 4 of the SE. 4 and the SE. 4 of the SW. 4 of Sec. 7, T. 16 N.,, 
R. 22 W., Clarksville, Arkansas, which was canceled for abandonment 
July 23, 1878. In February, 1883, Goodnight applied to have said 
entry re-instated, which was refused, January 9, 1884, from which no 
appeal was taken, and on March 10, 1884, he purchased the SE. 4 of 
the SW. 4 of said section, embraced in his former entry, which was 
patented November 1, 1884. On March 1, 1883, while the application 
to re-instate was pending, he filed an application for certification of 
his right to make soldier’s additional homestead entry, and, on August 
27, 1884, this application was rejected, for the reason that Goodnight 
had died, March 12, 1884. Subsequently, an application for certifica- 
tion was filed by Kisiah Goodnight, his widow, of the right of addi- 
tional homestead, and upon this application a certificate was issued, 
October 27, 1884, certifying that she was entitled to an additional 
homestead entry of not exceeding one hundred and twenty acres, under 
section 2306 of the Revised Statutes. 

There is also with the record a power of attorney, dated September 
20, 1884, and executed by Kisiah Goodnight, empowering and author- 
izing Joseph M. Carey, of Wyoming Territory. as her attorney in fact, 
to apply for, locate, and enter, under said section 2306 of the Revised 
Statutes, one hundred and twenty acres of public land, as additional 
to the forty acres of original homestead. 

On May 18, 1885, Joseph M. Carey, as attorney in fact for Kisiah 
Goodnight, made the entry in controversy, as soldier’s additional home- 
stead entry, in the name of Kisiah Goodnight, under the certificate of 
additional homestead right issued to Kisiah Goodnight, but it is ad- 
taitted by counsel in the argument of the case that the certificate was 
purchased by the attorney in fact, who entered the land for his own 
denefit in the name of his principal. 


& 
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Under the law and rules and regulations of the Department, the cer- 
tificate was illegal, and the entry thereunder could not pass to patent. 
But the act of March 3, 1893, making appropriation for sundry civil 
expenses of the soverniient ie the fiscal year ending June 30, 1894, 
provided: . 


That where soldier’s additional homestead entries have been made or initiated 
upon certificate of the Commissioner of the General Land Office of the right to make 


such entry, and there is no adverse claimant, and such certificate is found errone- . 


ous or invalid for any cause, the purchaser thereunder, on making proof of such 
purchase, may perfect his title by payment of the government price for the land; 
but no person shall be permitted to acquire more than one hundred and sixty acres 
of public land through the location of any such certificate, 


As this case seems to come within the purview of said act, it is - 


returned to your office for appropriate action. Charles Holt, (16 L. 
D., 294), 


PROCEEDINGS ON FINAL PROOF—PROTESTANT. 
WILLIAMS v. THOMAS. 


A protestant against final proof who waives objection to the action of the local office 


in allowiug new proof to be made, leaves the controversy to be determined on 


the testimony taken at the presentation of the second proof. 


First Assistant Secretary Chandler to the Commissioner of the Generat 
Land Office, March 24, 1893. 


Evan G. Thomas filed declaratory statement No. 372 (Ute series) 
November 8, 1885, alleging settlement January 1, 1885, for the E. § of 
the NE. 4, the SW. 4 of the NE. 4, and the NE. 4 of the SE. 4, Sec. 36, 
T.1N., BR. 96 W., Glenwood Springs, Colorado. 

On December 2, 1885, John Williams filed declaratory statement No. 
386 for the NE. 4 of the SE. 4, the 8. 4 of the NE. 4, and the NW. } of 
the NE. 4 of sid section, alleging settlement N pvember 6, 1885, finns 
conflicting with Thomas’s filing as to the S. 4 of the NE. 4 ail the NE. 
4+ of the SE. 4 of said section. 

After due ‘publication. Thomas submitted final proof on August 20, 
1887, against the acceptance of which Williams, on the same day, filed 


his wwiitteti protest, alleging under oath his own settlement and filing 


and improvements on the land, his pre-emption right, etc., and pro- 
testing against “a patent being issued to said Thomas,” for the reason 
that he was a prior locator and settler; that Thomas has not resided 
continuously or at all on the land or any part thereof; that he has not 
improved the land as provided by law; that he is an alien, and there- 


fore disqualified to make entry. He asked to be allowed to cross-ex- 


amine all the proof witnesses, and to submit original proof in his own 
behalf to establish his superior right to the land. 
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On the day Thomas submitted his proof, the register and receiver 
male the following endorsement thereon: 
Rejected, August 20, 1887, for the reason that claimant has failed to show actual 


continuous residence on the land for six months preceding this oe and for the rea- . 
son the proof now offered is unsatisfactory. 


On October 13, 1887, Thomas again offered final proof, and protest- 
ant again aancareds qlierenbon the proof witnesses were cross-exam- 
ined at great length, and other testimony was taken showing protest- 
ant’s settlement and improvements npon the land. 

The register and receiver on December 23, 1889, recommended the 
acceptance of Thomas’s final proof, and the cancellation of Williams’s 
filing as to the land in controversy. 

On appeal, you, by your decision of January 29, 1892, affirmed that — 
judgment, and Williams further prosecutes his appeal to this Depart- 


ment. 
It is a well settica rule that re one elects to make final proof in 


the face of a duly recorded adverse claim not shown to be illegal, he must 


stand or fall by the record then made, and, if such person fails to show 
compliance with the law, his claim is subordinated to that of the ad- 
verse claimant. Wade v. Meier (6 L. D., 308); Jacobs v. Cannon (ibid., 
623); Wright v. Brabander (ibid., 760); Hults v Leppin (7 L. D., 483); 
Campbell v. Ricker (9 L. D., 55); Cobby v. Fox (ibid., 501). | 

When Thomas’s final proof was rejected, August 20, 1887, and he 
failed to appeal, his rights to the land were subordinated to those of 
Williams. The record fails to show that the local officers on rejecting — 
the proof, formally decided that Thomas had a right to offer proof anew; - 
but it would appear that such was their opinion at the time, as shown 
by a statement conan’ in the caption of the record reading as fol- 
lows: 

John Williams filed his D. 8. 386, Deceinber 2, 1885, and filed affidavit of contest 
against the proof of Mr. Thonias, whose proof was rejected by the register and 
receiver—he having failed to show proper residence, the contestant reserving his — 
contest until the contestee offered new proof, 

The fact that contestant reserved his contest until new proof was 
offered would indicate, in the absence of anything to the contrary, that 
he consented to that action. Had he insisted upon a cancellation of 
Thomas’s filing on the rejection of the first final proof, or had he ap- 
pealed from any order or judgment of the local officers, allowing new 
proof to be offered, a different question would be presented. But, as 
above shown, it appears that he practically agreed to the second final 
proof being offered, and postponed his contest until it should be pre, 
sented. He thus waived whatever rights he may have had by the fail- 
ure of Thomas to show compliance with the law in the matter of the 
first proof, and directed his efforts to show a nou-compliance with the 
law, when the second proof was offered. 
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Having waived this right, judgment upon the merits of the contro- 
versy must be determined trom the testimony taken at the hearing on 
the presentation of the second proof. That testimony is very volumin- 

‘ous. I have carefully examined the same, and find the statements of 
witnesses, upon important questions relating to the good faith of Thomas, 
- quite difficult, if not impossible, to reconcile. - 

Your decision substantially sets forth the material facts in the case; 
and, in view of the concurring opinions of your office and the local 
office, that “claimant settled upon the land in good faith and complied 
with the law as to residence and cultivation,” I do not feel at liberty 
to disturb your decision. Chichester +. Allen, 9 L. D., 302. 

The judgment appealed from is accordingly affirmed. 


TIMBER CULTURE ENTRY—ADMINISTRATOR—COMMUTATION, 
FRANK E. WRIGHT. 


The administrator of the estate of a deceased timber culture entryman cannot 
commute the entry of the decedent for the benefit of an heir who is not a resi- 
dent of the State in which the land is situated.. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, Mareh 25, 1893. 


I am in receipt of your letter “ G; "of August 20, 1892, transmitting 
the appeal of Frank E. Wright, administrator of the estate of Frank 
C. Russel, deceased, from your decision of March 21, 1892, rejecting 
his commutation proof on timber culture entry No. 146, Lewiston, 
Montana, land district, involving the E.3 of NE. 4 and E. $ of SE. 4, 
Sec, 22, T. 13 N., R. 15 E., P. M., made by Russell during his life-time. — 
Russell died in Montana; his heir is a non-resident of the State. 

Section 225, of chapter 8, division 2, of the statutes of Montana 
provides that the administrator of an estate “‘must take into his pos- 
session all the estates of the decedent, real and personal,” ete. It 
further provides that the possession of the administrator is the pos- 
session of the heirs, and possession by the heirs is subject to the pos- 
session of the administrator for the purpose of administration, as pro- 
vided by law. Section 226 gives the administrator authority to main- 
tain actions for the recovery of real, as wellas personal property. He | 
may maintain an action for trespass on real estate, even when com- 
mitted during the life-time of the decedent. He must in brief take 
charge of the real estate, and it is quite apparent that he not only may, 
but it is his duty to preserve it, and to do this he may cultivate the 
land, and in case of timber cultnre entry, may, and should do those 
things required by the timber culture law necessary to completing 
the title, thus preserving the property. 

' The first section of the act of March 3, 1891, to repeal timber culture 
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laws, saves from the operation of the act bona fide claims lawfully ini- 
tiated before the passage of the act. The provision of the act which 
allows commutation to cash entry, limits such commutation to “Actual 
bona fide residents of the State or Territory in which the land is loca- 
ted,” ete. | 

I do not concur in your holding that an administrator of an estate in 
Montana is not the legal representatives of the estate of the deceased. 
The law of Montana, authorizing the appointment of administrators, 
is similar to the law of South Dakota, appointing special administra- 
tors, and their duties and obligations are similar. 

In the case of Halvor O. Stadskler v. The heirs, or legal representa- 
tives of Ole Vestboe, deceased, (L. and R., Vol. 264, p. 454), and in 
John A, Sabin’s case, (16 L. D., 149) the question was fully considered, 
and it was held that the administrator of an estate in South Dakota — 
could cultivate the land, and make final proof in a timber culture en- 
try, as legal representative of the deceased. In the case at bar, how- 
ever, the heirs of the entryman are non-residents of the State of Mon- 
tana, which fact brings another question into this case. Can the 
administrator of an estate make commutation proof under the act of 
March 3, 1891, entitled “An act to repeal timber culture laws,” etc., the 
heir being a non-resident of the State? Ithink not. At the death of 
the ancestor the fee vests in the heir, so in a timber culture entry, the 
initiated right to a fee, conditional upon the compliance with the 1e- 


‘quirements of the law, vests in the heir. The statute of Montana 


places the possession, the use, the rents and profits, of the real estate 
in the administrator, aud the responsibility of caring for, protecting 
and preserving the estate is upon him. He is answerable to the 
court appointing him, for his conduct, and to the heir for loss by his 
laches. He becomes by the law, the officer of the court, and is subject 
to its orders, and is by the law the agent of the heir, and the legal 
representatives of the decedent. What he does in the way of growing 
trees, cultivating and improving the land, is, in so far as the govern- 
ment is concerned, done, by the decedent, and in so far as the heir is 


concerned, it inures to his benefit, as it is done in his (the administra-. 


tor’s) fiduciary capacity. In legal effect, it is the entryman by his 
“Jeoal representative” complying with the law, as to timber culture, 
but the moment the patent issues, the fee is in the heir. 

The act of March 3, 1891, permits commutation of timber culture 
entries, restricted to residents of the State in which the land is situ- 
ated. The proof, as every other step in perfecting title,inures to the 
heir. Plowing, planting trees and cultivation may be done by a non- — 
resident; commutation can be made only by a resident. 

Under the act of March 3, 1891, “dona jfide claims, lawfully initiated 
before the passage of this act, may be perfected upon due compliance 
with Jawin thesame manner .. . . asif this act had not been 
passed,” and the administrator may perfect the claim, and make final 
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proof under the law in force before this act was passed, by which law 
the beneficiary need not be a resident of the State, but he can not have 
the benefit of the commutation provision of the later act, unless the 
beneficiary comes within the restrictive clause of that provision. 

The final proof will be rejected because the heir is a non-resident of 
the State of Montana; the entry will remain intact, subject to com- 
pliance with the requirements of the law, by either the administrator 
or the heirs. Your decision is modified accordingly. 


NATURALIZATION—ACT OF JULY 15, 1870. 
WINNEBAGO INDIANS, 


The naturalization of a Winnebago Indian under the provisions of section 10, act of 
July 15, 1870, does not make his children citizens of the United States. 


Acting Secretara y Chandler to the Commissioner of Indian Affairs, Feb- 
ruary 10, 1893. 


I acknowledge the receipt of your communication of May 6, 1891, 
relative to the status of children of Winnebago Indians who had be- 
come citizens of the United States under the provisions of the act of 
Congress approved July 15, 1870 (16 Stat., 335-361). - . 

In reply thereto I transmit herewith an opinion rendered by Assist- 
ant Attorney General Shields, dated February 9, 1893, on the subject, 
in which I concur. 


OPINION. 


Assistant Attorney Gereral Shields to the Secretary of the ee Feb- 
ruary 9, 1893. ey | 

I have the honor to aecnewlelse the receipt, by reference from the 
Hon. First Assistant Secretary, for an opinion thereon, of a communi- 
cation from the Acting Commissioner of Indian Affairs, relative to the 
status of children of the Winnebago Indians, who had become citizens 
of the United States under the provisions of the act of Congress ap- 
proved July 16, 1870 (16 Stat., 335-361). 

Article one of the treaty of April 15, 1859 (12 Stat., 1101), provided 
for an assignment in severalty trom the eastern part of the Winnebago 
Indian reservation, of not exceeding eighty acres of land to each head 
of a family, and not more than forty acres to each male person eighteen 
years of age and upwards. 

By the act of February 21, 1863 (idem 658), provision is made for the 
removal of the Winnebago Indians from Minnesota and the ate of their . 
reservation for their benefit. 
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By section nine of said act of 1870, provision was made for the allot- 
ment of lands in severalty to certain of the Winnebagoes lawfully re- 
siding in Minnesota, and section ten of said act provides— 


That if at any time hereafter any of the said Indians shall desire to become citi- 
zens of the United States they shall make application to the judge of the district 
court of the United States for the district of Minnesota, and in open court make the 
same proof aud take the same oath of allegiance as is provided by law for the natu- 
ralization of alieus, and shall also make proof to the satisfaction of said court that 
they are sufficiently intelligent and prudent to control their affairs and interests; 

‘that the (y) have adopted the habits of civilized life, and have for at least five years 
previous thereto been able to support themselves and families; whereupon they shall 
be declared by said court to be citizens of the United States, which declaration shall 
be entered of record, anid a certificate thereof given to said party. On the,presen- 
tation of the said certificate to the Secretary of the Interior, with satisfactory proof 
of identity, he may at the request of such person or persons cause the land severally 
held by them to be conveyed to them by patent in fee simple; with-power of alien- 
ation, and may at the same time cause to be paid to them their proportion of all the 
moneys and eftects of said tribe held in trust by or under the provision of any treaty 
or law of the United States. And on such patents being issued, and such payments 
ordered to’'be made, such persons shall cease to be members of said tribe, and there- 
after the lands so patented to them shall be subject to levy, taxation, and sale, in 
like manner with the property of other citizens. 


By the act of May 29, 1872 (17 Stat., 165-185), it was declared that,— 


the iutention and meaning of said ninth and tenth sections to authorize and direct - 
the Secretary of the Interior to cause to be patented to each and every Winnebago 
Indian, lawfully resident in the State of Minnesota at the date of said act, in accord- 
ance with the conditions of said two sections, an allotment of land, who have not 
heretofore received the same, in quantity as provided in the treaty of April fifteenth, 
eighteen hundred and fifty-uine. 


Many certificates were issued to the Winnebagoes under the provis- 
lous of said sections, and on March 23, 1874, the status of the minor 
children of the naturalized Indians was carefully considered and ad- 
judicated by your predecessor, Mr. Secretary Delano, who decided 
that,— 


The naturalization of au Indian who is at the head of a family, does not, in my 
opinion, confer the right of citizenship upon the children, or members, of his family. 

The naturalization laws admit to the rights of citizenship, the children of ‘‘any 
alien being a free white person,” who becomes a citizen under said laws. 

In the cases under consideration, the law provides: that the Indians, in addition 
to the proof required, under the naturalization laws, shall also make proof of their 
intelligence, and civilization, and their ability to support themselves and families, 
_ Whereupon they shall be declared citizens of the United States. 

The inference, therefore, is that it was not the intention of the law to admit to 
the rights of citizenship, any persons of Indian blood, who have not established the 
possession of the qualifications which it prescribes. 

The application, nade on behalf of the children, or members of the family of the 
Indians, who have received certificates of naturalization, should therefore be rejected. 


It must be conceded that said departmental decision, having stood 


unchallenged for nearly two decades, ought not to be overruled by the 
Department unless clearly wrong. (15 Peters 377-401; 5 Op., 29; 9 
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Op., 300-387; 12 Op.,; 169, 356; 13 Op., 387,457; 14 Op., 275; 15 Op., 
315; 17 Op., 27-29.) 

Unon a careful consideration of the question presented, I am of the 
opinion that the conclusion of Mr. Secretary Delano is sound and ought 
to be followed, It is well settled by the decision of the United States 
supreme court, in the case of Elk v. Wilkins (112 U.S., 94-100), that 
‘“‘ General acts of Congress did not apply to Indians, unless so expressed 
as to clearly manifest an intention to include them.” Hence we have 
only the provisions of said section ten to consider, in order to ascertai® ° 
whether the naturalization of the said Indians will make their children 


citizensof the United States. This section expressly requires the Indian, 


desiririg to become naturalized, to furnish certain proof to the satis- 
faction of the court to whom application is made, (1) that he is compe- 
tent to manage his affairs in a prudent manner, and (2) that he has 
adopted the habits of civilized life, and for five years prior thereto has: 
been able to support himself and family. Upon making such proof the 
individual Indian is entitled to be declared a citizen of the United 


States, and to receive from the court a certificate to that effect. There 


is no provision of law declaring that, upon receipt of said certificate, 
his children shall become citizens of the United States, and in the ab- 
sence of such statutory requirement I do not think they can be so re- 
garded. The provisions of said section ten must be duly complied with 
before the Indian applicant can be entitled to a certificate of uaturaliz- 


ation, or be regarded a citizen of the United States. 


' TIMBER LAND ENTRY—OFFERED LANDS. 


* ; a 


INSTRUCTIONS. 


Lands which have been offered but’ withdrawn from private entry by the act of 
March 2, 1889, are not aEMeot to entry under the timber and stone act ag amend- 
ed August 4, 1892. : 


Secretary Noble to the Commissioner of the General Land Oe Febru- 
ary 21, 1893. 


In your letter of ‘November 7 , 1892, itis stated that you are in re- 


ceipt of a telegram from the register at Duluth, Minnesota, asking— 


¢¢ Are lands which have been offered but withdrawn by act of March 2, 
1889, subject to entry under timber and stone act, as amended August | 


_ 4,1892?” Being in doubt as to how the question should be answered, 
- you submit the matter for my direction. 


By the act of June 3,.1878 (20 Stat. , 89), commonly called the timber 
and stone act, it is provided that surveyed public lands in cease 
Oregon, Nevada and Wa hington, valuable chiefly for timber, “and — 
which have not been offe xl at public sale,” may be sold as therein 












prescribed. This act was: amended August 4, 1892 (27 Stat., 348), by 
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striking out California, Oregon, Nevada and Washington, and insert- 
ing in lieu thereof the words ‘ public-land States,” the purpose being 

to make the former act applicable to all the States in which were public 

lands of the character described in said act. This is the only effect of 
the amendment.. 

Formerly the policy of the government, in administering the Land 
Department, was, after due notice, to offer at public sale to the highest 
bidder the surveyed public lands.’ Such of them thus offered as were. 
not then sold, were thereafter subject to private sale, and could be pur- 
chased by what was known as “private cash entry.” The lands thus 
 gubject to private purchase became known, in land office terminology, 
as “offered” lands; those which could not be thns purchased were 
known as “unoffered” lands. It is surveyed lands, chiefly valuable for 
timber, in the public land States, and in the last category which are 
purchasable under the act of June, 1878, supra. 

The question as to what are “‘offered” and what are “‘unoffered” lands 
was before the Supreme Court in the case of Eldred v. Sexton (19 Wall., 
189). The law on the subject is summed up in the opening sentence of 
the court’s opinion on p. 195, as follows: 


It is a fundamental principle underlying the land system of this conntry that pri- 
vate entries are never permitted until after the lands have been exposed to public 
auction at the price for which they are afterwards subject to entry. 


And the court held that, though the lands there in controversy, when 
formerly within the limits of the railroad grat, had been offered for 
sale at $2.50 per acre, being no longer within those limits, and the price 
having been reduced to $1.25 per acre, were not subject to private en- 
try at the last price until they had first been offered at public auction 
at the reduced price. So the private cash entry of Eldred at $1.25 per 
acre, not having been made upon “offered” lands, was declared to be 
illegal, and the lands were awarded to Sexton, who purchased after an 
offering at the reduced price. 

In the case of United States v. Budd (43 Fed. Rep., 630), the United 
States circuit court of Washington applied the rule laid down in the 
Eldred v. Sexton to entries under the timber and stone act of 1878, supra, 
saying— 

A reasonable construction ot the statute would limit the application of the words 
‘and which have not been offered at public sale according to law” to lands which. 
at the date of the act belonved to the class of unoffered lands, as contradistinguished 
from what in the practice of the land department is known as “offered” lands; that 
is, lands which are snbject to private cash entry at the minimum price. 

This case was afterwards affirmed by the Supreme Court, but the 
above question was not passed upon. 

In the case of Ward v. Montgomery (15 Li. D., 280), this Department 
followed the decision of the circuit court in the Budd case, the facts in 
the two cases being almost identical. The lands in both were in the 
same town and range, had been offered for sale in 1863 at single mint- 
mum price, and afterwards in 1870 were withdrawn, because within the 
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limits of the Northern Pacific Railroad grant, by which the price, was 
increased to $2.50 per acre. They had not been offered at public 


auction: at the changed price, and consequently under the cited cases 


were not * offered ” lands when the entries were made. 

The result of these decisions, and the acts of Congress, may be sum- 
marized as determining that surveyed lands in the public land States, 
valuable chiefly for timber, which at the date of the act of 1878 belonged 
to the class of unoffered lands, may be sold under the provisions of said 
act. : . 


The policy referred to of making public offerings and sales of govern- 


ment lands has been gradually superseded by the more beneficent 


method of disposing of the lands under the settlement laws; and in re- - 


cent years such offerings and sales have been so infrequent as to form 
exceptions instead of the rule. 

Finally, by the act of March 2, 1889 (25 Stat., 854), Congress declared 
that thereafter no public lands shall be subject to private entry except 
those in Missouri; and by the act of March 3, 1891 (26 Stat., 1093), the 
sale of land at public auction was prohibited, with a few exceptions. 
Consequently, the quantity of “ offered” lands can not be increased and 
those in existence can no longer be disposed of by private ¢ash entry. 


In this condition of the law, and referring to the departmental de-_ 
cision in the case of Ward ». Montgomery, it seems to be thought that 


the recent act prohibiting private entries of offered” lands, thus with- 


drawing them from sale, has placed them in the category of “unoftered” — 


lands, and therefore they are now subject to sale and entry ae the 
timber land act of 187 (8, Supra. 

I do not concur in these views. The effect of the decisions herein 
cited is that where there has been a change in the price at which lands 
may be disposed. of, there must be a public offering at the changed 
price before they can. be bought at private entry. But here is no change 
in price made by the recent legislation. Congress simply abolished one 
’ method of disposing of them. That is all. They can not be obtained 
by private cash entry, but are subject to disposition under other laws, 
as they were before the passage of the act of 1859. ° 

The legislation in question does not in express terins declare that 


hereafter all ‘“ offered” lands shall be treated as though they are “un-. 


offered,” and it seems to me that it would be straining construction 


pepond: all reasonable bounds to hold that the distinctions, in law or fact, 


which have so long existed between the two classes of land are abol- 
ished by a questionable inference arising from the prohibition against 


private entries, an inference or implication which in effect would make ° 


the term “ offered,” if not synonymous, at least interchangeable, with 


that of “ unoffered” lands. In my opinion this would not be construc- . 


tion, but simple departmental legislation. 
If the distinction between the two classes of land had ican destroyed, 
as contended, and “offered” lands have thereby been made ‘unof- 
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fered” lands, yet under the decision of Ward v¢. Moutgomery and the 
‘Budd ease cited therein, these lands would vot be in any event subject 
to entry under the timber land act of 1878, as both of these cases dis- 
tinetly hold that only those lands which belonged to the class of * un- 
offered” lands on June 3, 1878, the date of the passage of the act, can 
be entered under its provisious. Therefore the lands which have be- 
come * unoffered ” since June 3, 1878, or which have been made such by 
the provisions of the act of March 2, 1889, if any, are not subject to 
entry uuder the timber land act. 

In view of these considerations, and others that might be presented, 
you are directed to answer the inquiry of the register in the negative. 


CONTEST—SUSPENDED ENTRY~RE LINQUISIIMENT. 
JOPLING v. ANDERSON: 


In case of a joint contest against a desert lant entry where all the contestants unite 
in a sinular charge, such common allegation may be taken in corroboration of 
the separate affidavits of contest. 

Av application to contest a suspended entry should be held until the order of sus- 
pension is removed, and where the revocation of such order recoynizes the right 
of the contestant to proceed with his contest, such right can not be defeated by 
an intervening relinquishment of the eutry under attack. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 27, 1893. 


On May 28, 1877, J. T. Anderson made desert land entry No. 299 for 
Sev. 20, T. 27. S., R. 26 E., Visalia, California. It was suspended, 
together with all such Slee at that office on September: 28, 187%, 

On Septeinber 11, 1888, J. T. Jopling filed in the local offiee an affi- 
davit of contest against said entry, together with his application to 
enter as a homestead the SW. 4 of said seetion. In said affidavit of 
contest he alleges that the land embraced in Anderson’s entry was not 
desert in character. ; , | 

March 2, 1888, separate affidavits by D. 8S. Woodruff and Lydia P. 
Gay were filed against said entry, accompanied by their applications 
to enter respectively the NE. 4 and the NW. 4 of said section; and on 
April 14, 1888, Nuncy Benson filed her affidavit against said entry, and 
applied to enter the SE. 4 of said section. All of these affidavits 
alleved that the land embraced in Anderson’s entry was not desert in 
character. | 
All these applicatious to contest as well as to enter, were refused and 

rejected by the register and receiver, and separate appeals were filed 
by each from said action to you. 

In the meautime, and on January 2, 18389, Anderson relinquished his 
desert land entry, and the same ee it was euitelea by the register and 
receiver. On the same day the following filings and entries were per- 
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aaa to go of record for said tract: pre-emption declaratory statement 

0. 10,016, by Samuel] Reed, for the NE. + thereof; pre-emption declar- 
aoe statement No. 10,6017, by Elmer Baroni: for the NW. 4; timber 
culture entry No. 2537, by William E. Houghton, for the SE. 4; and 
homestead entry No. 6944, by H. P. Bender, for the SW. 4. 

On January 12, 1891, all the suspended desert Jand entries at the 
Visalia land office were released from suspension, and an order made 
to the effect that all persons who had applied to contest any of said 
eutries during their suspension should be allowed to proceed with their 
contests. United States v. Haggin (12 L. D., 34). 

- On March 16, 1891, you considered the applications to contest An- 
derson’s entry, and held that Woodruff, Gay, Benson and Jopling were 
joint contestants, and that they had a right under the order of January 
12, 1891 (supra), to proceed against said entry That as the filings of 
Reed and Harpman for the NE. 4 and the NW. 4 of said section did not 
segregate the tracts froin entry, the apolioation: of Woodruff and Gay 
to enter those tracts should be allowed, and the entries made of record. 
You also directed the register and receiver to give those who made en- 

‘tries for the remainder of said section after Anderson’s entry was can- 
_celed, thirty days in which to show cause why their entries should not 
be canceled and the prior applicatious of Benson and Jopling allowed. 

A showing was made by Jopling and Benson, and on October 7, 1891, 
you considered the same, and held that Jopling’s affidavit of contest 

‘was not corroborated, and that of Benson, while properly corroborated, 
‘fails to allege that such invalidity existed at the date of entry.” You 
accordingly rejected said applications to contest. 

Jopling alone has appéaled from your judgment to the Department, 

I think your decision’of March 16, 1891 was correct, in holding that 

the contests of Jopling, Benson, Woodruff, and Gay might properly be 
called a joint contest; with this in view it was error to hold on October 

7,1891, that Jopling’s affidavit to contest was not properly corroborated, 
for each of the four affidavits charge substantially that the land em- 
braced in Anderson’s entry. was not desert in character. 

The contests were properly refused when filed, because the entry was 
suspended, and such entries are not subject to contest. George F. 

‘Stearns (8 L. D., 573). They should have been held until the suspen- 

Sion was removed. The applications to make entry were also properly 
rejected, because the tracts at that time were nos subject to entry, being 
covered by Anderson’s entry. Goodale v. Olney (13 L. D., 489). 

These applicants to contest could not proceed with their contests 
until said entry was relieved from suspension. This was done by the 
order made in the case of the United States ». Haggin on January 12, 
1891 (12 L. D., 34), It was expressly provided in said order that par- 
ties who had applied to contest should be allowed “to proceed with 
their contests.” When allowed to thus proceed the rights of Jopling 
relate back to the date of filing his contest, which was. before Anders 


* 
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son’s entry was relinquished. He is therefore entitled to a hearing, 
and if he can establish the truth of his allegations of contest, he will 
be entitled to a preference right of entry. Webb v. Loughrey et al. (10 
L. D., 302); Brown v. Henderson (14 L. D., 306); Jackson v. Btults (15 
L. D., 418). . 
"You will therefore order a hearing on Jopling’s contest affidavit, after 
notice to all interested parties, and should the evidence sustain the 
charge as made, you will cancel any and all adverse claims initiated 
subsequent to the cancellation of Auderson’s entry, and allow Jopling 
a preference right to enter that portion of the land sought by hun. 
Your judgment is accordingly reversed. | 


PRE-EMPTION—TRANSMUTATION—ACT OF MARCH 2, 1889. 
UNITED STATES v, CROW. 


The right to transmute a pre-emption claim under section 2, act of March-2, 1889, 
cannot he exercised where title to the land could not have been secured by the 
applicant under the pre-emption law. 


First Assistant Secretary Chandler to the Commissioner of the General 
Land Office, March 27, 1893. 


On February 2. 1892, you considered the case of the United States 

v. William M. Crow, and held his pre-emption declaratory statement, 

filed September 29, 1885, for the NW. 4 of SE. 4 and SW. 4 of NE. 4, 
Sec. 25, T.108., R, 24 E., Roswell, New Mexico, for cancellation. 

At the same time, in the case of the United States v. George W. 
Stratton, you held for cancellation Stratton’s private cash entry, made 
October 6, 1885, for NW. 4 SE. 4 and the SE. 4 of NE. 4 of said section 
25, 

Stratton moved for review of your decision canceling his entry. 
Crow appealed from that canceling his filing. Pending his appeal, 
Crow applied to make homestead entry for the land embraced in his 
filing, under section two, the act of March 2, 1889 (26 Stat., 854), By 
letter dated May 28, 1892, addressed to resident counsel for Stratton, 
you suspended action on Strattou’s entry until final poneee of 
Crow’s filing. : 

Counsel for Crow allege that no notice was given of this action and 
accordingly ask that the case be remanded to you for action upon Strat- 
ton’s motion for review. 

Counsel for Stratton concede the Scisiy of Crow’s claim but con: 
tend that his filing is illegal and that it should therefore be canceled 
without reference to the entry of Stratton. 

The facts relating to the claim of Crow are sufficiently stated in your 
decision in his case, and need not be repeated in detail. . 

It appears that prior to making the filing here in question, Crow had 
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filed pre-einption declaratory statement No. 431, dated December 1 
1883, for land in said township, and that such filing was rejected as ille- 
gal under the second clause of Sec. 2260 R.S., because he had removed 
from land‘of his own in said Territory, to settle on that embraced in 
said declaratory statement, and also because he therein alleged settle- 
ment at a date prior to submittin g¢ proof in EEDPOr of his neighboring’ 
homestead entry. 

The filing in question being thus “‘a second declaration for another 
tract” you held it to be illegal under the provisions of the pre-emption 
law, Sec. 2261 R.S. So far as the record discloses Crow could have 


} 


completed his entry under his first filing, but for his own acts in the 


premises. Consequently, his present filing is not within the purview 
of the departmental rulings, whereby second ,pre-emption filings are | 
allowed, when for reasons beyond the pre-emptor’ s control, he conte 


| not conelete entry under his first filing. 


Crow’s application to transmute under the second section of the act 
of March 2, 1889, supra, doubtless operated as a waiver of the pre-emp- 
tion proof, submitted by him under his said filing, for the land in ques- 


tion. But his claim being confessedly Dror to that of Stratton, his 


case is here upon said application. 
For the reasons hereinbefore stated Crow’s present filing Is clearly 
illegal. It follows that he could not have secnred title to the land 


-under the pre-emption, law and that he therefore can not-exercise the. 





right of transmutation under the act of 1889, supra. - Arthur Crocker 
(15 L. D., 525). Crow’s application to transmuteis accordingly denied. 

The laud covered by Stratton’s private entry had been embraced in 
the homestead entry of one Cooper, which entry was canceled July 22, 
1884. You held that as said land had not been “restored after its 
seeregation by said homestead entry” Stratton’s entry was illegal. 

Thus it will be seen that the matters relating to the Stratton entry 
in no way affect the confessedly prior claim of Crow, and no decision 
is rendered touching said entry. 

Crow’s filing being, as stated, illegal, your judgment canceling the 
same is hereby affirmed. 


RAILROAD LANDS—ORDER OF BESTORATION--APPLICATION. 
JosepH G. LACHANCE. 


An application to enter lands embraced in the or der restoring to entry certain lands 
certified to the State for thé benefit of the Bay de Noquet grant, confers no 
right if filed before the day fixed for such restoration. 


7 First Assistant Seer etary Chandler to the Commissioner of the General 
Land, Office, March 28, 1898. 


By letter or April 24, oe you sustained the eee of the register 
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pre-emption declaratory statement tor the N. 4 of the NE. 4, the SW. 
4 of the NE. 4, and the NW. 4 of the SE. 4, of Sec, 5, T. 5 
W., Marquette land district, Michigan. . 

The ground of the rejection of said application was that the land had 
previously been certified to the State of Michigan for the benefit of 
the Bay de Noquet and ot es Railroad Company, under the acts 
of June 3, 1856 (11 Stat., 21,) and March 3, 1865 (13 Stat., 520). 

Lachance appealed from your decision, on the ground that although 
the land had been certified to the State of Michigan, yet the State had 
not patented them to the railroad company; that it had uot been 
earned by the railroad company; that by a joint resolution of the legis- 
lature of the State, the governor had been authorized to relinquish its 
claim; aud in view of the probability that such relinquishment would 
soon be executed, he asked that his application be made of record, in 
order that he might be awarded the prior right to the tract when it 
should be restored to market and opened to settlement and entry. 

This matter has already been disposed of, by the action of the De- 
partment in the matter of the adjustment of said grant, in its letter to 
you dated October 3, 1592 (15 L. D., 312), On September 1, 1892, you - 
reported that the governor of Michigan had, September 26, 1889, _ 
executed a relinquishment to the United States of 15,970.33 acres of 
lands that had been approved to the State for the Bay de Noquet and 
Marquette Railroad Company. Among them is the land applied for 
by Lachance. In your report you recommended that the relinquish- 
ment be accepted; that the land be restored to the public domain and 
opened to settlement under the homestead laws; that a notice of such 
restoration be published in some newspaper having a general circula- 
tion in said land district; 

And that there be inserted in said notice of restoration, a notice to prior appli- 
cants for snch lands, that their prior applications conferred upon them no rights, and 
that, upon the date specified in the notice, all lands ineluded in the list will be 
opened to entry without regard to such applications, which shall be held rejected by 
said notice. 

On October 3, 1892, the Department approved your report, and 
especially, “your recommendation as to the manner of the restoration,” 
aud you were instructed to “direct the publication of the notice pre- 
liminary to the opening of these lands to entry.” 

On October 5, 1592, you issued instructions to the local officers at. 
Marquette, as above directed. 

In view of the facts herem set forth, your decision rejecting La- 
chance’s pre-emption declaratory statement is affirmed. 
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ene, <4 PRACTICH—MOTION FOR REVIEW, 


CIR CULAR, 


DEPARTMENT OF THE INTERIOR, 

GENERAL Lanp OFFICE, 

| Washington, D. C,, March 30, 1393. 
Registers and Receivers, United States Land Offices. | 
Sirs: In accor dance | with the instructions given by dosacmenal 

decision of November 15, 1892, in the case of Wm. H. Allen v. Wm. . 


M. Price, 15 L. D., 424, directing certain changes of practice. inregard 


to the rights of contestants and the closing of contest cases pending - 
_timeé allowed for filing motions for review, you are instructed as follows: 
In cases where an entry is cancelled by reason of contest, the land 
covered by the same is to be reserved from entry for the period of thirty 
| days from due notice to the contestant of his preference right of a. ar 
thereof. | 


at Should an application. to enter the ied be presented: by a stranger. | - 


to the record, you will receive and hold the same in abeyance to await 
_ the action of the contestant, and should such contestant fail to exer-— 
cise his right, such application or applications must be disposed of in 


accordance with the law and rulings of the Department. Should a | 


waiver of the preference right of an entry duly executed by the contes- 
tant be filed, the tract will at once become subject to entry. - | 
_ In regard to final action by this office, no case will be closed until 
the expiration of time for filing motion for review has expired. There-— 
_ fore, hereafter, upon receipt of the letter of this office promulgating a 
. departmental decision, you will, with as little delay as possible, notify 
all parties in interest of said ‘decision, and also, at the same time, 


ic notify this office as to the service of such notice, and: at the expiration 


of the time allowed for filing motions for review, under Rules 76, 77, 
_ and 78, of Practice, Circular, 5 L, D., 204, you will report action taken, 7 


Le that the case may be closed by this office. In event a motion for review — 


is filed in your office, you will immediately forward same to this office. 
- - In cases in which the parties are represented by resident counsel 
before this office, such attorneys will be advised by this office of the — 

| decision made and the time for filing notions for review will begin to 


. run from the date that service is first made upon such counsel (see 


Peterson v. Fort, 11 L. D,, , 439), and in all cases where a motion for 


review is filed in this office, you will be advised thereof without delay. | 
- Blank forms for your use in carrying out these. instructions will be ma 
_ furnished you as soon as possible. | | 


Promptly acknowledge the receipt hereof. 
_ Very Pespecwally, a | . M. M. Rose, 
| | eed Commissioner, 
‘get oved: | 
_ GEO, CHANDLER, | 
. Acting ee coretary. 
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TIMBER AND STONE ACT— OFFERED LAN DS. 


Norman Le. CROCKETT, 


The limitation of the pent of purchase uuder the timber an stone act to a ‘unof- es oe 
fered lands” is not removed or modified by the provisions of section 1, act of ae 


7 March 2, 1889. 


e | Kirst wean Secretary. Chandler to the Commissioner "of ihe Gower ab pa 


Land Office, Mar ch 30, 1893. 


ie “The land: anvolved] in this appeal is” the. Sw. 4 4, Sec. 2, t ON +B 10 ee 
aN Ww, Ww. M: , Vancouver, Washington, land. district. | , ae a 
| The record. shows that Norman L. Crockett made application, Octo: Ye 
~~ ber 2, 1890, to purchase said land under the provisions of the act OL. te 
June 3, 18 18, ‘He submitted final proof pursuant to published notice oes 


and nooctvers duplicate receipt issued January 20, 1891. << 

In the course of business the matter was considered by you, ane on 
May Li, 1892, you held the entry for. cancellation. on the ground (1) se: 
that the land was “* offered ” August 3, 1863; and (2) that. the proo - 
was insufficient i in that it shows that the ih oases examined the land 
October 26, 1890, while in the “sworn statement, dated October 2 2 
1890, he Says he had personally examined the land. ” sie 

Fro: n this decision. the applicant appealed, assigning as error: 

(1). The Commissioner erred in: holding ¢ said entry for cancellation f for the reason - 
that it was made. and allowed upon so called offered land. ae . 
(2). ‘The Commissioner erred i in holding that land embraced i in said entry was ever: 
legally offered. es 
(3). In holding that land embraced 3 in said cane was not tepals ant ect thereto: 
(4). In not referring said case to the Secretary of the Interior. with recommenda- 


tion that it be approved by board of equitable adjudication. 
(8). In not sustaining the final proof oifered and. mace and patenting said a 


| The act under which applicant is seeking to purchase known as the 
timber and stone act, (20 Stat., 89),. as ae by the a0U ot eae 
4, 1892 (27 Stat, 348), reads— et a Sa ae | 


That surveyed: public lands of the United States Saihis the wibite land a - 
- valuable chiefly. for timber, but unfit for cultivation, and which have = ee 


# ae een offered at public sale according to law, may be sold, etc. 


It is conceded that the land in controversy was offered as stated ao oe 
you, but itis contended by counsel that “their quality and statusunder 
' .- this offer was abolished and changed into unotfered land. by the first. - ae 
| section of the act of March 2 7 1889’ au, (26 Stat. TaN This section reads ee 


as follows: 


, That from ua atter the passage of this act no public lands of the United States oa 
Nah, except those in the state of Missouri, shall be subject to private entry. ee 


It is insisted that this act « withdrew the land in controversy: from an 
“the omtegory: of < offered? lands long prior to the date-of-Crocketts 


f 







































- “The case sof Ward v. Montgomery (6 L. D. , 280) is s quoted aby acer 
“coaueel in support. of their Position. | Se : Oe 
Ido not coneur in this view. “The. ‘effect, of: that ‘decision Lig that ae 
where there has. been a change | in | the price. 4 at which lands may: be dis. oe 
they can ne bought a at private: entry? Oe tne hie case at par’ therd. fe ie s 
-. been no change in price and the act last. quoted does not alterit. Con-- 
gress simply intended byt that acti | in vay, pope to abolish one m ethod : 
: of disposing of lands: ee ea 

. The legislation i in question: Gon ‘nae in: express “terms: ‘deélare: ‘that hereafter one ree 
- : offered lands shall be frosted. as s though Hey are. ‘andifored ? and it seems, to me. : ee oe 


= ‘ ‘offered,’ if: not synonymous, at least, | dabemshgagesi les with: that of Fanoteced? oa a 
a (See Iustr uctions to your: office February 21, 1893, 16 L. Di 2 2 ae 


= lam clearly of the opinion. that the: status of the land i in controversy eee 
. “remains unchanged. and is not. sub yject to ae under ‘the timber land. oe 
act. Eldred v. Sexton (19° Wall., 189)" Paka a ee ee 
Your judgment i is therefore affirmed, 
as respectfully, pS ces 
"Gne ‘Omiybian, 
| Pirst Assistant Secretar; 7Ye 





-CONFIRMATION-RULE OF APRIL 8 48091. 


HARPER v . BELL, Er ALS a 


= rales of. f April: 8, 1891, pr oviding ‘for ne. disposibion;-o on: tacbiod, Re cases s falling : : a a 
— a “within the confirmatory. provisions. of Section 7, act of Mareh 3, 1891, is Ss not. ‘ap- oe 
- Plicable to cases meady for eslaee in. their regular order, es eT 


7 boing g Secretary y Chandler to fe Commissioner r of the Genorat Lana S id 
ae 1 OBee August 2 18, 1892. ee Se 


- 347, wad on. i: rly 12, following, roeigad receipt, ‘and certificate for an ee 
- SW. yz z of Bee. 23, aus 16 XN. R, 22 Wy N orth Flatte, 3 Nebraska, — 2 

a; Ve Harlen ie $350, and o on. September 11, 1883, the 8. 4 of said eis 
Was sold and transferr ‘ed. byh him to the © Brighton Ranch Oompany ae ee 
$250. eg ee a Ce ee fe aes 
oe Ae 1886 Broek Harper. initiated a ‘contest: ag inst ‘said: denwy,. A trial. ae 
3 was had October 27, a 1886, and the. local officers commend that: the a oe 










| : # ore reported i in Vol. 1B. ae: 


. “ 
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. the entry for cancellation; ; and on, February 9, 1889, an appeal having 
a ‘been taken from your judgment, this Department modified your judg- 

' ment, and directed another hearing (8 L. D., 197), and on October 18, _ 


1889, said hearing was had. After considering the. evidence submitted, 
. the register and receiver again recommended that the contest be dis. 


missed, and on December 2, 1890, you reversed their finding, and. held - ze 


the entry for cancellation. 


The case has now been brought before me ou spied | 
Since the case reached the Department on appeal, the transferees of 


a the N. 4 of the tract, have filed a motion, asking that a patent issue for — 
_ said tract, by virtue of the pr ovisions of the seventh section ot ene act 
of March 3, 1891, (26 Stat. , 1095). 


On Avi euet 1, 1892, Storer: for contes tant, by iter Sa thie ation 
tion. of the Department to the fact that a copy of said motion to confirm — 


- was not served on contestant, or any of his attor neys. They cite rule of. - - 


April 8, 1891, which pr ovides for mshosne OL confirmed cases on motion. 


(12 L. D., 308), 


T have eeaminol the bd eE shee cited, and conclude that it has ne 


reference to motions made in cases like this, ready in their regular - 
-order for disposal, and hence not taken out of the regular order for dis- 


position. The rule requiring that when a party files a motion under. 
the order cited, he shall serve the opposite side with a copy, is applica- 


_ ple only in cases which have not beén'reached in their regular order on 


the docket, and is intended to give interested parties notice that it is 


proposed to advance the case, or take it up without reference to the — 
- regular order. It manifestly can have no application in this case, for. 


it has been regularly reached, and itis the duty of the Department to ~ 
dispose of it under the law, and’ confirm the entr Ys if it is cone 


‘independent of the motion. 


It is shown by the record that the aes in. question was inade, and 


final certificate issued on July 12, 1883. The tract was sold after final 


entry, and before March 1, 1888, for a valuable consideration, and no 


adverse claims exist which originated prior.to final entry. The pur- 


chasers are presumed to have acted in good faith in making these pur- 
chases, and, in fact, there is much in the-record to show their pod | 
faith, and no fraud on their part has been found, | 
It follows that a sufficient showing is made to indicate that the ora 
comes within the purview of the act of March 3, 1891, (supra). | 
Your judgment i is reversed, and you will call on the present holders © 


of this land to furnish such proof as is required by the Department (12 24g 
LD. , 450). After receiving. this proof, you will adjudicate the Case - 
7 aader the act and instructions cited. -: ae: 


‘ATTL— vou 16 





29 
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-Brntamy. v. ‘CaMprena, Er ‘At, 


acne ‘A olinige: are an ae was « drandulently’ qaaile; dnd” that the. ee holding: ce ae 
: ae - thereunder’ had. knowledge: of ‘such fraud, shoul a be: investigated before deter- ci 
as mining whether said e entry is confirmed under section 4, ach. of Mareh 3, 1891. 





Bint Assistant Seoretary y Chandler: to the Commissioner: raf the  denorat a 
ta fee ae Land Office, March 31, 1893. oy 


eh t nae corisidered the appeal of. George Bellamy t froin your desision: oe 
- “ of June 14,1892, in the case of said Bellamy v. Cyrus Campbell, entry: 
man; and William Lemon, ‘transferee, involving the SE. 4 of Sec. 2, T. 2 ey 
2 150: N,, R. 51 W., Grand Forks, North Dakota, land district. = 
The record shows that on March 5, 1881, Campbell made homestead oe 
. . entry for said tract, and on the 10th ‘aay of November, 1881,made com- 
mutation proof and ‘Payment. for i it and at the. time » received his final... - 
as : certificate therefor. ae 
On the 8th day of Hopteniber, 1987, y you nel | Campbell's i ‘for’ ce 
aot gansellation; notice of which was sent to him by registered letter in — 
_. October, 1887, which notice was. not received by him, , but returned to : ; 
oe the local officers. unopened. + ; : 

~~ On December 21, 1887, ‘eden filed an 1 appeal fen anid decisions a 
a On May 25, 1888, Bellamy. filed in the local’ office: his corroborated 7 
: \ ghtneh of contest against Campbell’s entry, charging a failure 








os ee establish a residence on the land as required.by | law, in this, ‘that he aid not live a a 


ies Shige oe 5 i ‘That before making aed proof he ‘agreed. ‘to. sell at disuse of the " : 
ee dana, to one Henry. Mason. and in accordance with said ae greement he (the said Camp- aos 
Soe ae did sell and. deed : away. all his tight, title and. interest i in and to said tract. 


pee “On the 1th day of March, 1889, the appeal - of. Lemon. was ‘desided 
bes by the Department. in his favor, but in view of. the Y sharges. contained = a 
em Bellamy’ S affidavit of contest, it was held. that Ss = 


a said contest should. be allowed to proceed according to law, ponding the determina ee 
_ tion of which said proof and: entry should. ‘stand suspended — x 2 % ‘should. f Pad 
-. this contestant fail to sustain his’ ‘contest. and no. further evidgies of bad faith | inthe’... 
Maa entryman be. developed, then the > entry will be. allowed to ele ‘to. ac on a the oe 
hore root eee | hn et akan ae, a eye as eee 7 





ohn Ae hearing was. ordered and. had: efire t the oval oftears, at which the | it - 
ane ‘oon isetoitt and Lemon, the transferee, appeared and Submitted | their be 
oe - testimony, Campbell making default, mie ae ee 
_. The register and receiver decided in ror of the contestant and ree FES 
oe ommended the cancellation of Campbell’s entry. | 

From which judgment Lemon appealed. Ome te ee ae 
On the 30th day of September, 1891, upon a an 1 examination of the. evi- SS 
Le, dance and records | in ‘the case, you foand that: there: was. ‘no saint aoe 
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: 2, ‘that no fraud onl the part of the transferee had been found ie a govern- cs 
ment agent, and that said land had been transferred by said entryman = 


after the issuance of final certificate and prior to March 1, 1888. There- 
- upon you held that the case was covered by the eceenth section of the | 
act of March 3, 1891 (25 Stat, , 1095), and dismissed the contest upon 
the transferee fapalane serait proofs. . 
On. the 24th day of November, 1891, Lemon as tr ansfer ee, filed in the | 
local office a certified abstract of records showing a. chain of title from 
the entryman to Lemon; together with satisfactory proof that the land 
had not been reconveyed to the entryman; copies of said -proofs were | 
served upon Bellamy’s attorney on the same day. Notice of your de- 
cision of September 30, 1891, was not served on Bellamy until February 
23, 1892. On June 14, 1892, you dismissed the contest and directed | 
Campbell's entry to go to patent. : . : 
Bellamy appeals. » ; | | 
' The errors assigned are in effect cits you cata in i aassing the. entry 
to patent under the act of March 3, 1891. _ - 
. After the appeal was taken counsel for Bellamy filed herein the affi- 


= davits of George Bellamy, James Bellamy, David oer and en | 7 an 


Almas from which counsel claims it. will appear: 


(1). That William Lemon loaned the money ($400) to FTOnEY. Mason to purchase 

the tract in question of the entryman Campbell. | 

(2). That Lemon went upon the land prior to date of entry November 10, 1891, to 

_ ascertain its value. | 
(3). That he, Lemon, was fally aware of the contr act male by Campbell prior is 

the entry of said land—to sell the same to Henry Mason, and, — 
(4). That said Lemon had knowledge of the fraud which was being piociees by 

Campbell in thus disposing of his homestead claim prior to entry. | 


J think there is enough shown by these affidavits to warrant an inves- 
Gentes in order to determine Lemon’s true connection with the mat- 
ter, before passing upon the question as to whether the entry is con- 

~ firmed under the act of March 3, 1891. You will therefore direct such . 


: investigation to be had before fhe register and receiver of the local 
office with the view of. ascertaining the facts: (1) As to whether there. 


was any fraud perpetrated by Campbell i in connection with said entry; 
(2) What knowledge, if any, of any fraud practiced by Campbell in 
'- gonnection with said entry did Lemon have at. or before the time he 
loaned the money to Mason. , 
The abstract: of title filed in this case shows that Mason, after mort- 


- gaging this land to Lemon, mortgaged it to C. Aultman and Company ot 


for $732.50, on December 14, 1883, and to I. Underwood and-A. Diggs, 
on August 9, 1884; for $488.45, ae although the land seems to have ~ 
_ been sold at sherifi’s sale under the ‘mortgage given to Lemon, yet there 


may be some contingency by which the subsequent mortgagees may be _ 


- entitled to some rights, éven if Lemon should be precluded, and I have 
therefore to direct that notice be given them of the investigation. to be 


: had, that ey may assert nany rights pene may have in the premises. _ 
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Upon the testimony taken the register and receiver r will report their r ae e 


- ls re- adjudicate the matter i in ‘the olight of the e shoving ti then made, 
CON TESTANT—ACT or JULY 26, 1892. 


THOMPSON. % | BROWNELL, 






Thea act of. Faly. 26, 1892, Peer ti péction 2, “act: of. May: ve “1880, ‘and moviding “ eo : 


- that the Reins of a deceased. contestant may proceed. with the contest, is: ‘nob oe 


ete > applicable t to cases in which the - contestant’s death occurs: eption: to the passa Mee. Es : Fi 
eG of said act. i | a vo , = 


First Assistant Seeretany Chandler to the Commissioner of the General : . : 


Land OF ee, Mar ch. 34; 1893. 


This aenaed pseunits an appeal taken by the areomneue for Frank J. 


Thompson from. your decision dated February 18, 1892, in the case of — 


said Thompson v. Duane BR. Brownell, affiiming that ‘of the register. 
and. receiver dismissing Thompson’s “eontest alleging abandonment, 


filed October 25, 1888, against Brownell’s homestead entry, made April 
29, 1885, for Neg of Si, 4, SE. 4 of NE. 4, Sec. 21, and SW. tof NW. 4, 


- See. 22, T. 39 N., R. 7 E., Susanville, California. The appeal in this: | 


case was filed April 18, "1899 , and personal service thereof was had» 


same day upon the attorneys ‘for Brownell, who, on May 9, 1892, filed 
a motion to dismiss said contest. The death of Thémpson Was. sug- 
gested by said motion, and the same was accompanied by affidavits 


setting out that he (the contestant cee) died on or ae Novem- oa 


ber 6, 1891. 
| Service of this motion was had same day (May 9, 1889) 1 upon Thomp- 
son's attorneys and no reply has been: made thereto. 


By the rulings in force prior to July 26, 1892, the preference right of 


| entry allowed a successful contestant by section 2, of the act of May 


os 14,1880), (21 Stat., 140), was held to bea personal privilege that lapsed 

Pao! oawith his death. ‘By. the act of July 26, 1892, (27 Stat., 270), the act of 
1880, Supra, Was amended by. adding ‘thereto a | second proviso, —. i. 
oa reads as follows: . ae , ~e 


: Pr ovided fur ther, That. should” any sack: person. he ne duit a “gonitest’ die - (ice 
= before. the final termination of the same, said contestshallnotabate byreason thereof, 


- _ to all cases in which the death of the contestant occurred, or may: ok io 
asd etter: shat date, , and before the final termination of the contest, | 


hy “but his heirs who are. citizens of the United - States, may: continue: the ‘proseention eee : 
under such: rules and. regulations as the’ Secretary of the Interior may prescribe, and ioe 
i ; d ; said heirs. shall be entitled to: the. same. nights. under this act that contestant: would ee £ . 
ve ee been. if his death. had not. occurred. ca ee os 
By the circular approved. Ji january. 9, 1893, (61 L. D. 34); this es Sia 
a “ment declared that the provisions of said act of 1892, will be applicable ae 
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The ee as hereinbefore shown died in N ovember, 1891, that i is, re 


more than eight months before the passage of said act. 

It follows that the motion to dismiss is well founded. It is accord. 

| ingly sustained and the contest of Thompson dismissed. | 

By letter “H” dated October 5, 1892, you transmit the final iofiGot a 

submitted by Brownell August 29, 1892. Alsoa protest filed same day 

by the widow of contestant Thompson against said proof, based upon 

‘the allegation that it could not be allowed pending the present appeal. 
‘These papers, together with those transmitted by your letter “H” 
: dated August 5, 1892, are réetur nee for vous a action.. 


OKLAHOMA ‘TOWNSITES—DEED S-UNCLAIMED LOTS. 
CIRCULAR, | 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., March 31, 1893 


To the Tr ustees it Townsites m the. United States Land Districts, Okla 
—homa Territory. — 
GENTLEMEN: I am in Keneine ‘of 3 numerous letters from: decal of | 


the boards of trustees reporting that they have a number of deeds for © 


lots which they have been unable, after repeated efforts, to get the par- 
ties in whose names they are executed to call mae! and that aSSORSTENUS 7: 


are due upon said lots. | 


Letters have also been received from some of said boards making 
reports as to the unclaimed lots in certain.of the towns, and also as to 
. the reservation for parks and for sites for public buildings; and asking 

. for instructions as to the Seavey ance of the Said reservations to the 
proper authorities. | | 

You will, where you have completed the work of preparing the deeds 
for the lots awarded by you to the several claimants, publish for fifteen. 
_ days in some newspaper of general circulation in the town where said — 

lots are situated, or if there be no newspaper published in.said town, — 
then in some newspaper of+general circulation published in the county 
_ in which said town is situated,.a list of the lots, and their respective 
claimants, the deeds for which remain in your possession, and that un- 
less said deeds are called for, and the assessments upon said lots paid 
within twenty days from the date of said notice, said lots will be con- 
sidered as unclaimed and included in the list-of lots unclaimed which — 
are to be sold under the direction of the Honorable Secretary of the 
Interior in accordance with the provisions of section 4 of the act of | 
May 14,1890. At the expiration of thé twenty days you will transmit. | 


to this office a printed copy of the notice given accompanied by an atfi- 


davit of the publisher of the newspaper in which sach-notice is printed 





“tortt thie effect that such 3 notice was published fo for the equived. time, ee “nA 


7 er list of the lots for: which the par ties have obtained the: deeds. 


Tn addition to this publication, alike notice should be given by mail oa 


Z ON Pisnever the post. office. address of the claimant. is known. You. will = . 3 ; : 
transmit with your other report, a full list of. such. unclaimed lots; oo 
with the post office. address of each claimant, so fat as known, and 


oS, state if notice was s given | to claimant t byt mail, in | addition to the notice 7 ne 


2 * by publication. | 


To avoid farther trouble i in then matter. of aaclstmed aed you. 1 will Ls oo 


z : not, hereafter, prepare a deed. for : any. lot until the claimant has ‘made oe 


a all of the required payments. therefor, Anelading:6 the estimated cost tof fe 2 : 


= " prep aring the deed. 


In towns where. there. seta oa lots, ae tocoeved the board: poe be 


be “of trustees having jurisdiction therein, will give notification by publi- - : fae 
- cation, in the same manner and for the: same. length of time as-herein 


. indicated relative to unclaimed deeds that upon a day to be fixed by . i 
the board, which. shall not be less than twenty. days, hor more. than : 


not i more than. one sale of unclaimed lots may. be necessary. 


“When lots are thus sold, , you will issue edeeds to the pat chasers, up on : ° “ys 


. ‘the payment of the purchase money. 


-. All moneys for. which lots may. be sold. shall be pala to the disbiire: ae ae : 
ing officer of. the. respective boards, who will issue. his receipt. therefor, ee : - 
_ and from the proceeds of such sales, all.expenses attending the sale amd: oe 
conveyance of the lots sold shall be paid, and all. assessments upon the. : cee 


> dots: sold shall be deducted from such proceeds. - 


_ Upon the conclusion of each sale. the: board. will i deport a this office! oo. 
: the result thereof, the amount. of money received. from. the sale of the se 
_ lots, the expenses attending the sale and conveyancing, the amount of — eee 
_ assessments upon the lots sold, and all claims by members of the ee ee 


vo ofor compensation for work i in connection with such sales, 


A printed copy « of ‘the notice of the. sale, and an affidavit of: the fe : - | 
: lishar of the newspaper that the same Was. published for the required A Pe — 
~ time, must t accompany: the © report. Upon. Poe of such 1 report direc. oe 


— thirty days after ‘the date. of said notice, and -at a certain. place, said ae 
lots will be offered for sale to the highest bidder; said notice to con- ee 
tain a list of the lots. You will not, however, i in. towns whér euoclaimed. yee 
- deeds remain in the possession. of the board of trustees, take anysteps = 
~~ looking to the sale. of the unclaimed lots until after the expiration of . 
the time which - may be fixed under these instr uctions for the claimants 
to obtain such unclaimed deeds, and where a decision has beenmade 
“by any of the poard of trustees, that certain lots in: any town should oo 
not be awarded to: the claimants: thereof, but should be sold for the 2 oe a 
benefit of the. nunicipality, and the claimants have filed appealsto 
_ this office, no steps shall be taken to. dispose of the unclaimed lots) 
oo" Im. such town until the determination of. all of such. Cases; in order ena Lae 
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| tions will be given as soon as practicable, as to the disposition of the: ieee 
: : net proceeds of the sales. | | 


The: boards of trustees in the neaaoaties inne will convey to the 
a proper authorities, as soon as practicable after receipt hereof, the lots” 
reserved for parks and for sites for public buildings unless the pee 3 : 


issued to such trustees does not include the land SO pescryed: 


As Very neencet ally. 
3 . 8. Ww. EaMonmux, 
Commissioner. © — 
 Uepprovell oer Oe 
HOKE SMITH, 
Secretary Ys 


“RAILROAD GRANT—SETTLEMENT RIGHT. | 
_ NorrHery Pacmrie R. R. Co. v. _PAarTERSON, | 


| Land embraced within an unexpired pre- anptien ali ing at the date of withdrawal on 

. general route is excepted from the operation of said withdrawal. . 

: The possession, occupancy, and improvement of a tract by a qualified claimant 

- under the settlement laws, existing at definite location of the road, serve to 
except such tract from the grant; although the claimant had not at such time es- — 
tablished residence on said land. 4 


. aie Secretary Chandler to the Commissioner of the General Land Office, | : 
Mareh 31, 1893.. 7 


IT have wousideeed the case of the Northern Pacific Railroad Company 
_ », James L. Patterson, involving ‘the S. 4 of the NW. 4 and the N. 4 of ~ 


_ - the SW. 4, Sec. 25, T.258., BR. 5 H. , Boseman land distrint Montana, on 


appeal by the company for your devision of March 22, 1892, holdin go 
the land to have been excepted from the erant for said company. | 


| The company’s claim to this land 1 is based upon the grant made by. oe 
the act of Jnly 2, 1364 (13 Stat., 365), and with reference to said grant =, 
these lands are within the pe ee limits, and opposite the definite loca- oe 
tion shown upon the map filed July 6, 1882, and were also included. 


within the limits of the withdrawal on general route, the map showing : | 
which was filed February 21, 1872. | 
The records show that one John Stevens filed pre- emption declara- | 


tory statement No. 1982, for this land, on October 6, 1871, alleging 7 


settlement the Ath of the same month, and that Alfred Pownce filed 


. pre-emption. declaratory statement No. 2097, for same land, November | Ps 


_ 28,1871, alleging settlement September 19, 187 1, This ana being unof- 
fered, ar filings were subsisting claims at the time of the filing of the 
map of general route, February 21, 1872, and under the uniform hold- 
ing of this Department since the case of "Malone ». Union Pacific Rail- - 
way Company (7.L. D., pa) said claims ser ved to except the land in 
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_ ‘question f from the oper ation of the withdrawal attaching ; upon the fling oe 
ne of said map. 7 


ee On April 23, 1383, I ames L. Pattarsch, the epresant claimants ‘mide 2 a 
timber. -culture entry No. 165, for this land, which entry he relinquished — oo 
"February 29, 1888, and same ‘day made homestead ey: N 0. O21, dune ce 


= . whieh he now lays claim to the land. 


On December 21, 1886, the company Soplied to list’ thie. aad on. ee 


- Atecount of its grant, ade upon the rejection of said. list by the local. : ; - 
_ officers, appealed to your office, urging that this land was. ‘on J uly 6, oe 
“1882, the date of the definite location of the road, : ee ee 


os public land, to which the United States had full title save. as ag vasinst- ene grant to. ig oe 


: i. . the said company, and not. reserved, sold, granted, or otherwise appropriated, except 2 ae 


: to said company, under its said grant, aad free from pre: eupyaE or r other claims or oan 


: ori ghts. 


i. ie was upon this s spelieation to list the: land that pr roceedings 1 were ve A 
oe ben, resulting i in the case now. before me. ees 


-The sole question for consideration is, was there sieh. ai: ian a his: * ae 


i Jand « on J uly 6, 1882, as served to except the same from the oper ation. ie 


: — of the grant, otherwise it must be held that it was not. subj ect to Pat- a a 


SS terson’s entr y when made, and that the company’s list was 8 improperly : te oy 
a rej ected... 


. There. seems s to be no , dispute ab ont the facts, svhich are as ‘follows: 


oa In 187 (Gs Patterson bought for $400 the possessory claim to this land of | ie wae 
ag ohn Stevens, who filed therefor in 1871, and.soon thereafter appliedto | 
 thake entry at the local office, which was refused him. Withthesame 
result he at. several other times during the years 1877 and 1878, sought eee 
as to make entry of this land. . a 
_ +. At the time of the sale to Patterson, Stevens had a. small house upon.» ee 
a the Jand, about ten acres broken, and the tract partly fenced. Patter 
gon at. this time was living on the adjoining one hundred and sixty acres, 
re but. at once took possession of the land in question. and began toimprove 
the same, so that at the date of the definite location of the road, July." 
. 6, 1882, he had the entire tract uuder fence, about sixty acresin crops, 
-. and the land well irrigated. Since 1879 the land has been cropped each 
Seep year, and Patterson has continued to claim the same, cc da he did a. oo 
woe not move from the adjoining land until 1888. . : eae 


With the exception of the entries made for this land, Patton has io Bo 


ae “never exercised any of the rights granted by the general land Jaws. 


With the: sale to Patterson all claim under. ‘Stevens’s filing was at an i 


Tes reside thereon until after the allowance OF his te et dentry it in 1888. 


ae end, but, as: Patterson at once took possession and has since continued |. 
oF $0 claim aiid | improve the land, being duly qualified to asser tclaim under, 
. the settlement laws, which. he did prior and subsequent to the date of 
the attachment of rights under this grant, Iam clearly.of the opinion =~ 


2 a that, by these acts, such aright was initiated by Patterson as served fo 6s 
a except the land from the grant, although he did not actually begin tO. inks 
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= the case of Northern Pacific Railroad one V. Potter nH L. 
D., 531), it was held that: 


Where possession and occupancy alone, at the time ‘rights under a railroad grant 
attach, are relied on to except the land from the grant, it must affirmatively appear 
that the party in such possession had the right, at that ume, to assert a claim to the 

land.in question under the settlement laws. — (Syllabus. ) 


Can there be any question but that Patterson, on July 6, 1882, had 

a right to assert claim to this land under the settlement laws, and, 
further than this, it is clearly shown that he was, at that time and for 
along time prior thereto, actually asserting claim to this land by the 
continued improvement of the same and his repeated efforts to make 
entry thereof under the homestead laws. His residence upon the land 
was not necessary until after his entry had been allowed, and having . 


_ a house upon the adjoining tract, it would be unreasonable to hold that. | 


he must move the same npon the land in dispute, while the question as 
to whether he would ever be permitted to make entry of the same was, — 
as it then appears to have been, so much a question of doubt.. It is 
true that, when he made entry in 1883, it was under the timber culture 
- laws and not under the settlement laws, but-this can in no wise affect 
the disposition of the case, as the status of the land at the date of the — 
definite location of the road must control, and, as it is shown that the . 
land was excepted from the grant, its subsequent disposition is a mat- 
ter in which the company can have no interest. a 
From a review of the entire matter, I affirm’ your decision, holding 
| the land to have been excepted from the company’s grant. The com-— 
-pany’s list will therefore stand rej jected we Patterson’s: entry: rem ain 
7 of record awaitin g final proof. 


TIMBER CULTURE—AMENDATORY ACT OF MARCH 5 1893. 


OrRCULAR. 


: Daren oF THE INTERIOR, 
GENERAL LAND Orric, 
Washington, D. C., April 6, 1893. 


Registers and Receivers, United States District Land Offices. , 
GENTLEMEN: By the first section of the act of March 3, 1891, (26 
Stat., 1095) the laws providing for the entry of public lands.for timber 

culture purposes were repealed so far as regards any future claims, and — 

continued with certain prescribed modifications for the adjustment of 

any claims initiated prior to such repealing act, as follows, viz: - 
1. The following words of the last clause of section 2 of the act of June 14, 1878, 


(20: Stat., 113) namely, “That not less. than twenty-s seven hundred _ trees: were 


planted oa each acre,” were repealed. 
2, It was provided that in computing the period of cultivation the time avould 


“3 run from the date of the entry, if the necessary, acts of cultivation were ‘performed 


within the proper time. . 
3. It was further pr ovided that the preparation of. ce land and the Planting, of 





: : ices should be: eonstmued: as acts ‘of ouitivation;, and the | jinie: Je:aathotised to be 80 aa 
- employed and actually employed, should be ® sombnted as. a apant of the tee ‘years Se 


One of the conditions of the « act of Sune 1 14, 1878 eo Stat, 118), em. co ne 


= act, so that. persons proposing to pertaot title thereunder were requir ed- : 


- to show i in the final proof the existeuce of the. quantity and char acter a 
a Of trees on the land. as. therein prescribed. | Ee ee: 


= thee shall be then ¢ growing at least § six < hundred and. seventy. five liv. oe 


Congress at its recent, session, by act of Mareh: 3, 1893, BublioNo. errs 


: viz: ae 


“That section. one. of an, act enti dled, f tay ack to repeal t timber caltive laws and for: ee Sa 


: ; 424, —entitled. “An act. making appropriations for sundry civil expenses , ia 2 : : 
ae of the government for the fiscal year ending | June thirtieth, eighteen. ‘. 
fee hundred and ninety: vefousy aud. for other Purposes”; enacted . as ee -_ ee 


= : ther purposes,” approved. March. third: eighteen. hundred. and ninéty-one, be, and oe 


: - hereby is amended by adding. the following words. to the: fourth: -proviso thereof: - ; eee 
And provided farther, That if trees; seéds, or cuttings were in good faith planted ag. 


_ provided by law and the same and the land 3 upon which so planted were thereafter : - | : : 
in good faith cultivated as. provided. by law for at’ least eight years. by. @ person — 


oF qualified to make entry and who: has a subsisting entry under the timber culture ie 


- . laws, final proof may be made. without regard to the number « of trees that: may: have. x os oe : 


“ . ae then § growing on the land. 


ic a 2, . That the chee s eéoda,'e or cuttings 50. planted, and. ‘the land upon. ae Ses 


gs which 1 they were SO planted ° were in good. faith cultivated for at. least : ' : oS 


es eight years in manner prescribed in the timber culture laws. 


3. That the claimant was qualified. to make entry under said laws, os co 


4, That he has an entry subsisting thereunder. 


_5. That the facts of the case are such as to. show the neclaimaats 008 ce . “ae 


- faith i in his proceedings under the statutes. : 


M. M. Rail, 
“Acting Commissioner. 


| Approved, 


Hoxe Sure, oe 
: “Seoretary, Hee 
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"PRIVATE CLAIM—COSTS OF: SURVEY. 
- Linpurn W. Boaes.. 


The cost of surveying and platting ga private land olan mu st be paid into the Treas- —— 
ury of the United States; and payment of such costs to the eDEvON a general is. 
not the payment required by statute. : 


ee First Assistant Secretary Chandler to the Commissioner oft the General = 


Land Office, April 4, 1893, 


IL have considered été appeal taken from your decision of Maiden 26, fe 
1892, requiring payment of the cost of surveying and platting that rd 
of the California rancho Napa confirmed to Lilburn W. Boggs. 

The act of July 31, 1876 (19 Stat. 102, 121), provides— 

That an accurate account shall be kept by each surveyor- -general of the cost of : 
surveying and platting every private land claim, to be reported to the General Land 
Office with the map of such claim; and that a patent shall not issue nor shall any 
copy of any such survey be furnished for any such private claim until the cost of 
survey and platting shall have been paid into the Treasury of the United States by 
the party or parties in interest in said grant or by any other party. | 

The cost of survey and platting in this case,as charged upon the | 
books in the office of the surveyor general for California, was itemized. 
by Theodore Wagner, the then surveyor general, as follows: 


April 1, 1880, To survey, ‘ Ae : . $113, 94 
ee ‘ platting i. Me ad G. % ee. le 
| | 145. 69 


Tt appears that on April 3, 1880, the bill of T. J, Dewoody, deputy 
surveyor, for the first item of $113. 94, was forwarded to the Land 
Department for approval, and was anncoubd for payment on J une. 19, 
1880, and the presumption is that payment was made therefor out of ) 
the Treasury of the United States. It is contended, however, that the 
above account with some other niiscellaneous items, were paid ‘to. said 


_ Wagener in cash on J uly 12, 1880, and an. exemplification of the said a a 


-account taken from the debit. cn credit accounts of the expense of — 
surveys and platting of. private land claims kept by said Wagner: 


shows that such payment was then. made to him. But under date of 


September 23,1891, William H. Pratt, then United States surveyor - 


general for California, writes that “A very thorough examination of =~ 
the matter fails to “show any deposit £ for the same having been made ‘a. 


in the U. S. Treasury here.” 

- Payment to the surveyor general is not pasion $f into the ‘Treasur, y 

of the United States.” It was the plain duty of the parties interested 

* In said graut to make payment “into the Treasury of the United States,” _ 

as is expressly provided by said act. This Department cannot relieve: 

_ them from compliance with this a ement of the statute. Pueblo of 
nee L. D., 294). . , eS! 
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2 Te is j nioumbont; therefore, upon the pairhias: aparece in this ant: =e 

- : to show that payment of said items has been made “into the Treasury ae 

ss 7 of the United States,” either by themselves, or by the surveyor. general, oe 
- whom they made their agent, or otherwise such in payments must oe res 


4 : be made before patent can issue, 
Your judgment is affirmed. 


: HOMESTEAD CONTEST-LEAVE or _ABSENUE—PRACTICE. 
-YARNEAU ce . GRAHAM, 


Leave of absence 5 ranted to 4; homesteader cinder. section 3, oe of March 2. 1889, 
Goes not preclude the initiation of a contest during such sperlog on account of 
7 “non-compliance with law prior thereto. fac et | 
A defendant who is regularly in court on a charge of non- 1-coniplianee elt law; and 
elects to. plead a special statutory defense, and. does not submit. evidence in 


Pa -Tesponse to the charge, is bound by. such. election; and i is not entitled to Oe further ine 


- hearing i in the event’ his defense. is: not held good. aS ese ee 


. _ Pet Assistant Sooratany Chandler to the Commissioner r oft the Sera 3 


| Land Office, April 4, 1893. 


he Katie Graham made. homestead entry, on Taly : 30, 1887, of the S. t nee 
- ‘of the SW. 4 of Sec. 27, and the N. $ of the NW. £ of See 34, a ‘116, gee 


ie R 56, Watertown land district, South Dakota. 


oe con February 16, 1891, she filed application for a leave. of: abscnies: : 2 
a ion said. homestead, for five mouths, alleging that she was unable to_ 


" support herself and those dependent upon ao byt her labor on the e : 


ee ol land.” The application was granted, 7 | : Pas oe 
On February 18, 1891, Richard Yarneau filed affidavit of éoritest; eae 





= alleging abandonment and failure to reside ape cultivate, and dimprove. 


the land as. requir ed by the homestead laws. 7208 oo 
a hearing was ordered. to be held on. ‘April 23, 1991. On. ‘that day, ee ae 
ne at half past. one ‘o'clock, Pe m., counsel. for the e defendant filed his EDO: ey 
ial appearance— es oer oe Co 


For. the purpose of. this mipHon! aad fi no. jother. purpose, and moves that the 
above entitled case be dismissed, for the following reasons: cy: The affidavit of con- 
test in this case was filed after the said claimant had been granted: a leave: of absence 
from said claim, under the second section of an. act. of Congr 638° ‘approved March 2, 


» 1889; and (2): for the reason. that. the notice of contest Sar ved on the claimant in this 


“Case does not describe the land embraced i in her homestead entry. | 
‘This motion to dismiss. was overruled by the receivef. ‘It would appear 


. ent: the register was not present: all the. papers in the case that were 
sworn to on that day bear the receiver's signature to. the jurat; and — 
- : _ the register, in the course. of. his. decision uses: the following language: ee 


"Before passing upon this. case I called the attorneys of both par ties before: me, and 


one a seems to. be conceded. that the Hon. Receiver overruled the motion to dismiss. eae 
ee! bi the register had been sitting in the case, it. would hardly have: an : 
a ea necessary | for him to call upon the attorneys | in | order to eae coe 





ne | ; what: action had been taken on the. motion. — + aes oe, 


ee ee 
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i The case was ; called at two o'clock, p.m. The contestant, being | 
- sworn, testified that he lived about one-fourth of.a mile from the land, 
and that he knew from personal observation that the defendant had 
not “fenced, cultivated, built, resided upon, or in any way improved 
said tract,” except that about two years before, about half an acre had. 
been broken, which had never been plowed, but permitted to go back - 
to weeds; that about three years before she had “ placed a small shanty 
on the land;” that there were no other buildings or improvements of - 
any kind; and that she had never since the date of entry (more than 
three ani a half years before) resided on the land.. | : 
The preceding testimony was corroborated. by three witnesses, all of 


- whom lived within a mile of the land; one of them had known it for - 


nine years, one for six years, and one “for two years and a half. - 
Defendant offered no testimony, but insisted upon his motion to dis- . 
miss, which the receiver overruled. 


Defendant excepted, elected to stand on his special appearance, wa . ei 


gave notice of appeal. 


On May 16, 1891, the register rendered decision, oe that ane ES oe 


contest should be dismissed. | | 
~ . On August 6,; 1891, the receiver vecommmended: in view of the testi- 


a mony taken and the sata of the defendant to otfer any testimony: 2 ‘oe 


that the entry ought to be canceled. . - 
_ When the record was transmitted to your office you held the entry | 
for cancellation. Fr om your decision the’ defendant appeals “ the 
Department. 
The several allegations of error may be eee ‘up in one, substan- | 


. tially as follows: “that the affidavit of contest was filed, and hearing 


set, during the time allowed claimant to be absent, ander leave of 


‘absaicn granted under the third section of the act.” of March 2, 1889, 


In his argument counsel for defendant quotes from said soon the. 
proviso that “ such settler so granted leave of absence shall forfeit no | 
rights by reason of such absence; ;” and he contends that said proviso. 
was. nullified by her being ballad on to defend her entry during the 
period embraced in her leave of absence. 
- The meaning of the clause above cited is not difficult to under stand. 
If the plaintiff in this case had filed an affidavit showing that the © 
defendant had been absent from and had failed to cultivate and improve: 
the land during the period embraced in her leave of absence, thé con- | 
test could not properly be allowed; for such absence would work no. 
forfeiture of any right. This is fhe: ‘ protection” extended by the act 
cited. But the contention that no contest can be initiated during the 
period embraced in such granted leave of absence, for non-compliance 
with the law during a pened prior to that when such HOaNe epegan, cab” 


- — not be sustained. 


_ ; The defendant acknowledges due notice of the hearing; ‘she has had 
: her day in court, but refused to offer any testimony, electing to rely 


upon another line of defense; and ste must now beheld to herelection, = 





3 “offered # the 5 opporbtnity i ‘i ‘the r reg ee course of f proveeding, Car off her Hove 
 vight to be heard: further on the merits. of the case.” (Br annon °. ae 


a ‘Uriel, 5 L. D., 446; see also Dixon v. Sutherland, 7 L. D. , 312). 


: Concurring i in your. conclusion: that the evidence clearly. shows failure. : - : 
oS tO: reside. upon, cultivate, and improve the Jand as s Teanined. by. the oo o 

























ee 7 homestead a I affirm yours decision. 


_HOMESTEAD—AMENDMEN NT—ACT oF mance @s 1889. 
Carrie A ‘ENauuprien, 


Pe ie entry by a new entry under: section 2, act of March 2, 1889. 


Land 4 Ofte, 4 Aprils 5, 1893. 


# of the NW.4, Sec. 26, T.12 S., R. 74 W., at Leadville, Colorado. : 


"Holton, made October 26, 4877. 


; entry. eR EAS ee ce 


ie | : Holton’s entry. An appeal now brings the case to this Department... 


. he had not availed himself of at the time ot: his death. 


: entry. include. said. tract now sought, but. that he was. s killed: before he" : 
bad. carried. out his intention. Se pare ae 
Iti is: contended—“ That. iti is not now too ‘ate | foi his heir to ae ise 





oe 7 The oir of a “deceased: Homesteader: canst: secure an amendment j of the original oe : 


— os Assistant Aare y Chandler: to the Comair of the eet a 


he of the 8. oi of. the SW. 4 dy , the NE. ae the: Sw. 4 * sind the: ‘SE. a 


oe Said entry was: erroneously. allowed: by the local. officers, for the teas . oe 
: “son. that the N E. ; 4 , Of the SW. 1< + and the SE. 4 of the NW. - t of sai Aid : Le s 


_.. On May 27, 1892, Mrs.. Carrie. A. .. Englebright filed 2 an n application, | as . ao : 
+ sister and heir at law of Said. Scribner, who was killed i in April, 1801, | 
alleging that the NE. t of the NW. 4. and the NW. 4 of the NE. 4 oe 
* ec, 36, T. LB 8, Rw W., , is South of and. adjacent to that part of the oo 


o cultural i in ‘character, ‘and: proses subject to homestead entry. amid : = oe 
asking that said entry: be amended by including said last mentioned — eG 
tract ther ein. in lew: of that: which had been: ‘Auproperly. allowed i in. sere ok 


By letter of Mar ch 30, 1802, you 4 dénied said applications end held said ee e 
. homestéad entry for cancellation as to that part in: conflict with said = : 


on “In: your: decision it is stated that by letter of. May. 24, 1890, Sctibner ee 
was advised to the effect. that he was. probably entitled to the benefits = 
of the second section of the act of March 2, 1889 (25 Stat., » B54), which a 


-The ‘petition alleges that it was the desire of the dovensed: to have his. e 7 






me the ri right tl th at he may, have hadi in vthe premises, and she desires so to do.” “a i an 
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It-is obvious that so. much of Scribner's entry as contlists with the 


prior cash entry of Holton must be canceled. The entry of the eighty — 


acres which would then remain of Scribner’s entry (the 8. 4 of the 


_ SW. 4) could thereafter be completed by his heir at law under section = 


2291 of the Revised Statutes, which provides that “ the person making 


such entry; or if he be dead, his widow, or in case of her death, his’ 


heirs or devisee,” may poniplste stich entry: and “be oe to < 


‘patent as in other cases provided by law.” 


Section 2372 provides that—‘ In all cases of an aati jieroaiter made 
of a tract of land not intended to be entered, by a mistake of the true 


numbers of the tract intended to be entered, . . the purchaser, 


or in case of his death, the legal repr esentatives ‘68 being assignees or 


transferees,” may fale proceedings to have the entry change to the 


tract “intended to be entered.” But this section does not apply to’ 
the present case, because Seribuer ‘intended to enter” the tract: he 


did enter. He made no “mistake of the true numbers of the tract.” 
~ The local officers made a mistake in informing him that said tract was 
— open to entry,—at least as to that part covered by Holton’s entry. 


Had he been correctly informed, he would doubtless have changed his 
intention. Under the information given him he carried out his exact 
intention in making his entry and that intention. has not been frus- ~ 
trated by his mistake. His case does not come therefore under the 
provisions of said section 2372. Lizzey Peyton (15 L. D., 548). 

The act.of March 2, 1889 (28 Stat., 854), section 2, ede | 


That any person who has not heretofore perfected title to a tract of land of which 
he has made entry under the homestead law, may make a homestead entry of not 


- exceeding one-quarter section of public land subject to such entry, such previous 
_ filing or entry to the contrary notwithstanding; but this right shall not apply to 


persons who perfect title to lands under the pre emption or homestead laws already 
initiated. ee 


While Scribner, Gane his lifetime, could have availed himself of 


this privilege of making a new entry, such privilege is not conferred 


upon his widow or legal representative. There seems to be no more 


‘reason why the widow or legal representative should make the entry i. 
contemplated by this statute, than the original entry itself. The law 


allows the legal representative in the case of the death of an entryman. 


| to complete an entry which he has initiated, or to amend an entry 
which he has made by mistake, as already shown, and this is done in | 


express terms; but it nowhere allows a legal representative to initiate 


anew entry. 


To allow this to be dene: in the present case would be equivalent to 


_ importing a provision into the statute which Congress has not seen fit. 
to-place there. The entry allowed by this act is a new entry, and 
| though it may. include a part of the same land included in the former 


entry, it does not relate back to said ae entry, or. reinstate ‘it. 


Ripley v. Cauffman (14. L. D., 305). 


The application must be sone. Your judgment is affirmed. 


we 
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| ‘HOMESTEAD-CITIZEN SHIP_—APPLICATION. 


SMITH v. UNITED STATES. 


ee _ An alien over twenty one years of age hp enlists in the United States feng and is 
honorably discharged therefrom occupies the status of one whohas declared his 


intention to become a. citizen, and as such possesses the a etd Atalification 
in the matter of citizenship to initiate a homestead entry. : 


A pending application to maké homestead entry protects the rights of the applicant bt, stat 


against the subsequent claims of another. 


aa, | First Assistant Secretary Chandler to the Commissioner of the. General . 


Land Office, April 6, 1893. 


=>, 4 ie apueeien the case of Andrew J. Smith v. the ‘United States, | 
oY on appeal by the former from your decision of May 19, 1892, pene for 
| cancellation his homestead entry for the SE. $ of. the N W. 4 , Sec. 35, : 


«© 114 N,, B. 23 W., 5 P. M,, Marshall, Minnesota, land district, < 
One, J ohn Olson made application to enter this land on J anuary 74 


- 1892, His application, and an accompanying affidavit, set forth nr ie 


fact that. he had* enlisted in the United States Army, Co. A., 11th | 


ts Minnesota Regiment, U.S. Volunteers, on August 24, 1864,and that 


he was honorably ‘ilischarged therefrom June: 26, 1865, He claimed © 


_ that this made hima naturalized citizen of the United States, but on 
learning that it did not, he went before the district court of Sibley —- 


county, on January 28, 1892, and was duly naturalized, the certificate 


of the court says inter alia, “The said John Olsen having thereupon — 


produced to the court testimony showing that he was honor ably | dis- 


- an charged from the military service of the United.States ”, ete. 


When his. application to make entry was sent to the Land. Office, it 
was defective in some particulars, and was returned for amendment, - 
and was returned a second time because it did not show why it was 
made before the clerk of the district court, instead of at the land office, 
‘It was amended in this particular, and when again sent to the office, it 


= was rejected for the reason that on January 25, Andrew.J. Smith had. 


made entry for the tract. From this rejection he appealed, and you __ 


held that the local officers had err ed, and that “a legal application. to 


7 . make homestead entry is, while pendtie, 5 eaniealent to actual entry, So 


far as the rights of the: applicant are concerned, and withdraws the’ 


a land embraced therein from any other disposition until final action 


- thereon. See Peterson v. Ward (9 L. D., 92); see also, the case of © 


oe Banks v. Smith (2 L. D., 44), wherein it is held that “an application, = 
erroneous in form, retacied for correction, should take effect from the cae 
date when first reosived at the local land office.” e. 
~ You further held that Olson’s service in the army was equivalent: i ae oo 
a declaration of intention to become a citizen, citing the instructions of = 
oe - Commissioner McFarland to the register and receiver at Watertown, <7 
7 ae, or L. D. , 195, Par. 4). SS amas ie 
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“= do not find that the Department has ever had occasion to pass upon 
the question here presented, or that any instructions or circular has 
. been issued by it upon the matter, but I consider the above instruc- 

tions in accordance with the law. Section 2166, R. S., provides that 
_ any alien twenty-one years of age, who has enlisted, or may enlist, in — 
the United States army, either regalar or volunteer forces, and who 
has been honorably discharged therefrom, may be admitted ‘tO citizen- 

‘ship “without any previous declaration ot intention to become such.’” 
~ He need not prove more than one year’s residence. The court must be 
_ “satisfied by competent proof of such person’s having been noncraes, 
discharged from the service of the United States.” 
It is claimed that you erred in holding that the mere dececnGn that - 
Olson was a soldier, without accompanying proof that he was honorably 
discharged, was sufficient to base his application upon. Olson says in 
his affidavit that he was honorably discharged, but whether his discharge 


certificates accompanied the application is not shown. It would,of 


_. course be the best evidence of his honorable discharge. The local officers 
_ appear to have been satisfied that such was the fact, but they held that 
an honorable discharge was not equivalent to a declaration of intention. - 
The law says that it is the equivalent, and the courts so hold, and -so held 
in his case. If it is sufficiently the equivalent to-form the basis for 
admitting aman ‘to all and singular the rights, privileges, and immu- 
nities” of an American citizen, it is certainly sufficiently the equivalent 
_ to form the basis for allowing a man to enter a homestead. _ 
Ihave examined the authorities cited by you in support of the other 
proposition in your decision, and find that they fully support it. In 
addition, I may say that it is uniformly held that ‘a pending applica- 


tion to make homestead entry, protects the rights of the applicant 


against the subsequent claims of others.” See Mallet v. J ae et al. 
(14 L. D., 658), and cases there cited. , 

Your Ween is affirmed, the entry of Smith. will be canceled, and 
the auEntauon of; Olson he allowed. ) 





 HOMESTEAD—REIN STATE MM ENT—ADVERSE CLAIM. 
| MorGAN vo. MORGAN. 


The right to receive a patent is not defeated by the inadvertent cancellation of a 
homestead entry and the intervention of an adverse claim, where prior thereto. 
the entryman had submitted satisfactory final proof in due accordance with law. 


First Assistant Secretary Chandler to the Commissioner of the General 
3 Land Office, April 6, 1893. 


The land involved in this case is the NE. 4 of See. 14, T. 140 N., RB. 
56 W., Fargo, North Dakota. — 
, The record in this case shows that on May 22, 1879, aeiry Miovpan 
made homestead entry for said tract and that on October 26, 1885, Jane ‘ 
12771—voL 16 =23 7 : 
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: Morea, widow of said Henry Morgan deceased, made final ee and 


final papers were issued in the case. 


On October 15, 1883, however, ‘William a Morg gan, son of the : 
deceased settler, protested against his mother being allowed to. make 
- proot.on said entry, on the. ground that she had not lived with his father 


for several years, which protest was rejected by the local officers on the 


— day final proof was made and the case submitted to you in the regular: 
order of business; no appeal having. been taken. 7 
In your examination of the case you. affir med the action of the local 
officers as to. the rejection of the protest, but suspended the final proof. 
on the ground that Morgan had not completed his citizenship before — 
‘his decease and therefore that Jane Morgan, the widow, should show 
that she is a citizen of the United States, she having filed only a dec- 
~ laration of intention to become such. The proof in other respects Was. - 
found satisfactory. The local officers were directed to call upon the - 
7 party for such evidence, but after repeated efforts to. reach the party, 7 


as more fully appears in your decision in the case,’ dated ‘February ee ae. 
—... 1892, the entry was finally. canceled J uly 23, 1887, and on July 29, 1387, 
m ‘William H. Morgan made homestead entry. of the same land. 


Under date of January 1, 1892, Jane Morgan transmitted foie | 


s her attorney Dudley M. Wells of Craw , Michigan, an affidavit and — = 


petition setting forth that she believes she has been wrongfully de- 


- frauded of her just rights and asks a reconsideration and reinstatement 
of her case for the reasons: First, that when she made final proof she _ 
filed therewith her citizenship papers and that the local. officers in- — 

- formed her that her papers were all correct; Second, that at the time 


she was called upon to furnish evidence of citizenship she was not in. 


; the United States and was unable to'attend to the anatter on account . eo 


of illness. This.is corroborated by two witnesses. 


‘Under. date of February 1, 1892, in view of said petition; you re-. - - 
: examined the case and then discovered that the supposed declaration — 


of intention filed by Mrs. Morgan was in reality a certificate of fall 
‘citizenship, whereupon you reinstated the er roneously canceled entry 
and held that of William H. Morgan for cancellation. 

From this decision. he appeals, alleging substantially, that as the - 
original entry. of his father had been. canceled, the land was restored 
to the mass of the public domain and subject _ entry by the first legal 
applicant; that he was the fir st legal applicant and made entry of the 
land, and therefore as his claim had lawfully become of. record, the 

former entry should not be reinstated in the face of and to the pr ejudice : 
of his legally acquired rights. ‘Furthermore, that he received no notice 
of the filing of his mother’s petition for reconsideration and that his 

| rghts were thus pr ejudiced thereby. 


~ There is: no question as to the qualification of the plaintiff to make . Pua 


the entry, but the whole matter turns upon the fact, —was the ane sub: 


3 : ject to such entry? I think not. 
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‘Final proof in thie case had been made within the statutory period, 
Sees a strict compliance with law; the naturalization papers of the 
widow, who made the proof, were properly filed when said proof :was 
-Imade, in accordance with the rules governing such cases; the final 
papers were issued by the local officers and all that actually pence 
to be done was for the government to issue the patent. 3 
The fact that the land department inadvertently canceled the aoe 
instead of issuing a patent can not defeat the right of the defendant. 
Her right and equitable title was complete when she perfected her final _ 
proof and filed proper naturalization papers as required by law, and © 
therefore when the mistake was discover ed, the only proper thing to do, 
was done, to reinstate the entry of the aerend@ant as the superior Hen 
and hold the entry of plaintiff for cancellation. | 
In regard to the plaintiff not receiving notice: of the petition as 
alleged. .I do not consider that such fact has in any manner worked 
injustice, or prejudiced his rights in the case, as he was duly notified of 
your action and by his appeal now, has his day in court. If I were to 
sustain his point and require service of notice, it would avail him noth- — 
ing; it would not change the record of the fact that his mother was duly 
naturalized, hence, Tam not inclined to do a useless thing where it - 
would only noailt in unnecessary expense and benefit neither party. 
rout decision i is seconenesy affirmed. | | 


| RAILROAD GRANT—ADJUSTMENT. 
MoBILE: AND GIRARD R. R. Co. 


‘Directions g oiven for the adjustment of the Mobile and Girard grant, and submission 
of a list in proper form for certification to the ompaly in full ee of 
the grant, oe : 3 


Secretary Smith é the Commissioner of the Gener a Land Office April % 
1893. 


- In departmental sparunenton of February 1, 1893, full instructions 
were given with respect to. the adjustment of the grant to the Mobile 
and Girard Railroad Company under the act of Peueuies 29, 4890, 
(26 Stat., 496). Therein it was held: 


‘From a careful review of the section in “question, I am of fie opinion that its effect 
is tofeonfirm to the company an amount of land equal to that earned by the building 
of the road from. Girard to Troy, or 302,233.79 acres, and, as the large purchasers ~ 
have agreed to pro-rate the amount remaining, after deductin g the small holdings, 
the interests of the United States are in no wise prejudiced. Without passing upon 
the validity of any of these claims, you are directed to make due call upon the pur- 
chasers to make selection of their respective amounts under their agreement within. 
thirty days, in order to adenuty the lands that will be patented to the company: | 


3 








BBB "DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


Upon receipt thereof, you will ke snabied to nll the lands to the 


. company, and upon the approval of that allotment by this Department, the grant, 
and all claimants thereunder, will be fully satisfied, and the remaining lan ds within 
the grant may then be restored under the terms of the forfeiture act. (16 L. Ds 70). 


Since the receipt of these instructions, you have submitted at differ. 


ie ent times several lists of. lands, in-the aggregate embracing 300 469.39 
 aeres.. These lists represent the selections made by large nuh avers 


under the pro-ration referred to, and a list on oe of the eae ‘pur. 
chasers embracing 23,487.73 acres. 
I learn upon inquiry that the remaining lands necessary to: niake* up 


. the full amount are embraced in reported sales by the company to small 
purchasers, who have not. asserted any right under their pur chase, and 
an approximation of the sales made to small purchasers to one hundred 7 
and sixty acres. ee 

The 8th section of the forfeiture act. of September 2 29, 1890, supra, = 

7 requires that | 

‘The Secretary of the Interior in making settlement and certifyiz ~" to or for the. . 
‘benefit of said company the lands earned thereby shall include therein all lands _ 
sold, convey ed, or otherwise disposed of by said company not to oer the total a, 

amount earned by said company aforesaid. - : 2 eS 
It was well known that prior to the passage of tints act, fiend: had | 
- Best certified to the State on account of this grant an amount of lands > 

far in excess of that earned by the building of the road from Girardto © 

‘Troy, and it is plain that in this adjustment a re-certisication was con- | _ 

templated under the restrictions and in accordance with the terms of se 

said adjustment act, which re-certification should be in fall satisfaction - 


of all claims made on account of the erant.. 


i. No formal adjustment of the grant has yet been submitted be eae ; 
- and the several lists are not in proper form, and, disconnected as they _ 

APG, do not constitute an adjustment of the orant: It is also noticed — 

that the allotments made to the large purchasers are in excess. of the : 


amount to which they are entitled. 
_ The instructions of February 1, 1893, before Saree: to’ contem- 


< plated that thelarge purchasers tileht take selection of their respective ‘ 


ae interest, after deducting the small holdings, so that in the aggregate 





the amount to be certified to the company would not exceed ae cone 


firmed to the company by the forfeiture act. 


oe The small purchasers not parties to the agreement to pro- rate wer we | 
‘under the terms of the agreement, to be protected to their full claim as 


reported by the company in its list of sales. It was not therefore 


- intended that such small purchasers should make due selection or _ 
‘assertion of claim under the forfeiture act, but that their lands should | 
be first identified and included in the a llouient in satisfaction of the 
- grant, the balance due on-account of the grant to be pro- -rated between 
~- . the persons parties to the agreement, according. to their ee : 
e holdings : oie | 
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Your report of October 25, 1892, contained the following statement of ; 


gales made by the company, based upon the showing made before the 


local oftice under the publication heretofor e prover’ for by this Depart- 
ment, viz: 


To Abram Edwards ......... seg bonseee eet Crests ehesce dienes exda nude 74, 208, 98 
 £0~ Joshi THOMPSON: 6.2 0.n ccs «cee eed ul ceadcce o eiaieetat eee tesex 118, 807. 29 
—. © James A. Carney.....2...2-2-- Bi Salat eet le agate Hod aoeueuieeaet 19, 578. 49 
i CEMIMOLOUS OLSON: 2.0 seine nce et deena sed ove eat bese ouactden aie .. 16,238. 50 
‘€ ‘claims uot reported. by COMpany. soi cocces saeco ssl aces ones ee teeskior . 720.49 
“‘ sales reported, but no claim presented ........ 222.222.2222 eee ee 13, 108. 51 
“ Van Kirk Construction Company..-.....---- +222 0-2. eee eee eee e ee 262, 994. 49 
: 3 a 505, 646. 75 
_ Less duplication in Edwards and other sales ..-...0/.2.22-.--2- 2-22-52. 1,479. 64 : 
“Dotalaaled i252 ceuces ciednetes Mid adds Gutnarcas beat SU leiwwdeuey 504, 167.11 


Three of these items appear to represent : sales to persons not 
parties to the agreement, viz: the 4th, 5th and 6th items, amounting to 


— 80,062.50 acres. I learn, however, that the 4th item includes the sales _ 


to. ‘McMillan & Son (2155 acres), who were parties to the agreement, — 


and are bound to pro-rate. Deducting this amount, leaves 27,907.50 
acres covered by sales that must be protected. List No. 1 sabuiitied 
by you covering minor sales only embraces 23,487.73 acres.. After 


allotting said amount, 27,907.50 acres, leaves 274,326.29 acres to pro-rate 


_ among the parties to ane agreenient. The sales to such parties amount 
- to 477,739.25 acres; hence, the per cent allotted to each will be 57,423, 


fasten of fifty-eight per cent as shown by the lists submitted by you. 


It is further noticed that the lists submitted by you do not fully sat- 


isfy the grant, and their approval, eveu if inform, would not constitute 
an adjustment of the grant, so that the excess might be restored to Set-. 
tlement and entr y, as contemplated by the adjustment act. | 

I therefore herewith return the. lists, and direct that a proper adjust- 


' ment be submitted of this grant, accompanied by a list in proper form 
_ for certification to the company in full satisfaction of the grant,embrac- . 


ing the lands sold by the company in amount equal to that found to be 


due on account ofthe building of the road from Girard to Troy.. 


This list should contain a preanble reciting the acts making the grant 
and providing for this adjustment; the acceptance by the company of 
the provisions of the adjustment act, and its relinquishment ofall right 
and title to other lands than those allotted under said act; the action 


of this Department and notice to claimants under this act; the agree- 


ment of certain purchasers to pro-rate, and the action of the Depart- 
ment thereon, with instructions in the matter of the final allotment to 


_ the company.. 


In describing the lands allotted, the name of the purchaser mightbe | 
given in the column headed *“ ae and in the certificate attached 


to the list it should be shown that the Iands are certified to thecompany; © 
under the pr ovisions of the act of September 29, 1890, for the ponent 7 
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" ana use of the purchaser 8 named in the list and in fall satisfaction of the - 


grant, 


CONFIRMATION—SECTION %, ACT or MARCH 8, 1891. 


UNITED STATES ”, LANGDON BT AL. 


A case inv volving the fet atavenient of an entry can not be advanced for considera- 


. tion on a motion for confirmation under section 7, act of March 3, 1891. 


visions thereof, 


.e tr ansferee who, previous to his purchase, examines the premises covered by, an entr y : ie 
can not be considered a bona fide purchaser under said section, where an exami-  ~ 
a nation would. disclose the fact that the entryman had not complied wat the law. os 


oe First Assistant Secretar y Chandler to the Uommissioner of the Generat 


Land Office, April 7, 1898. 


oe oJ Ww. eee has appealed from your decision of Febraary 1, 1892, | 
ae holding for cancellation the commuted homestead enue of Martin H. — 
Berry for the NE. 4 of the SE. 4, the S. 4 of the NE. 4 , and the NE, A | 
- of the NE. 4, See. 18, T,128., R. 3 W., Los Angeles, "California, aid | 
_-, allowing the homestead entry of Harris A. Sledge for the same tract to 
remain intact. 
es Berry commuted his entry to cash and Geceead: final each certificate 7 
% | August 4, 1885. In September of the same | year, he sold. ne land to 
ca Langdon, appellant herein. : 
., January 27, 1887, the entry was held: for. eancéllation on . the aeneet | 


of. a special agent, ‘and afterwards, to wit, May 18, 1888, it was finally. 
canceled by your office, it having been madé to appear hist the entry- 


ne man, Berry, had been duly notified of your former action and. had taken . 


; no steps to have his entry reinstated. 
July 13, 1888, Sledge made homestead entry for the tack 


-. Upon complaint of Langdon, the trausferee, that he had not received. 
any notice of the action of your office in holding the entry for cancella-_ 
tion, ‘you ordered a hearing to allow him to show, if he could, why the _ 
_.entry should be reinstated. . - 
ae The trial was had in July, 1890, and the local officers recommended 
that the entry be reinstated. ° Sledge appealed, and yon reversed the | 
action of the local.officers, as aforesaid. - 
_ After wards ae appealed. to this Departments and with his : 


In this adjustment care must be taken not to acide any lands eov- | 
ae ered. by reported settlement claims originating prior to January 1, 1890, 
and should any of the minor sales be covered by such claims, it svi: of | 

course, alter-the per cent to be allotted to the parties to the agreement. 
. Itis of the gr eatest importance that this matter be speedily disposed. — 
te of, and to this end you will make the same.“ special” for consideration. — 


——. An entry canceled prior to the passage of said act is not within the confirmatory pro- _ cae 
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appeal filed a re for confirmation of said cane under section sever 
of the act of March 3, 1891 (26 Stat., 1095), and the Department, on 
- October 15, 1892 (Press Copy Book, me and R., 255, p.91), held thatthe _ 
‘motion for confirmation must be denied for the reason that the entry — 
could not be confirmed until it was reinstated, and the question of rein- 
statement being involved in the appeal from your decision, the case 
could not be advanced for consideration. upon a motion for confirma- 
tion. Therefore counsel for oe filed a motion for review of said - 
departmental decision. 

The grounds of said motion are error, Fccnuse es said ruling was pre- 
mature, as the case had not been reached for action;” in holding that 
Berry’s entry had not been reinstated on the record. Counsel for 
Sledge has filed a motion to dismiss said motion for review, because 
“said motion is not accompanied by an affidavit of the party or his — 
attorney ‘that the motion is made in good faith and not for the pur- 
pose of delay,’ as required by Rule 78 of Practice,” in proof of which is 
submitted copy served, marked “Exhibit A.” An inspection. ot said 
copy shows the ele ae 3 


District of Columbia, ss. | 

8. D, Luckett on oath states that he is one of the attorneys for the eansearees in | 
the above cause and that he makes the foregoing motion in good faith aud not for 
delay. And affiant further states that, as. per. ‘abtached receipt, he caused a true 


copy of said motion to be mailed by registered letter to J. a W. Paine, Esq., San ~ | 


Diego, Cal., attorney for intervenor Sledge. 
8. Dz Ledkare: 
Subscribed and sworn to Nov. 10, 1892. oF 
| >a . Notary Public. 
While it is true that the copy served in this case does not have the 
name of the notary attached before whom it was subscribed and sworn 
to, yet it does have the name of Mr. Luckett signed to the copy, and - 
the original motion has the affidavit complete. : 
In my judgment the motion to dismiss must be denied. 
Counsel insist that they did not ask to have said case advanced on 
the docket for the purpose of considering said motion, and for this | 
reason they did not serve their motion on Sledge, in secordance with 
the rule in Harper v. Bell, decided on August 18 (16 L. D., 336). In 
that case the Department held that a motion to confirm under sec- 
tion seven did not fall under the rule of April 8, 1892, which provides . 
for disposing of confirmed cases (12 L. D., 308) when the case had been 
reached in its regular order, for then, without regard to said motion, if 
‘it appeared that the entry came within the confirmatory provisions of 
said section the Department would confirm it. Butit was not intended’ 
by said decision to abrogate Rule 99 of Practice, which reads “No 
motion aifecting the merits of the case or the regular order of proceed- 7 
ing will be entertained, except on. due proof of service.” : 
If, therefore, a party, i in, a contested case, files a motion for confirina- 
tion under said section with the intent to advance it without due no- 
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oo. : tice of proof of. service, the Department will not saree tain the tant | 
‘but this will not prevent it from executing the law, if the record, irre- 
“spective of said motion, shall show that the entry in question is within oo 


the confirmatory provisions of said section. | 
_ The motion to confirm this entry cannot be sustained for two: reasons: 


oe “Ast. Berry's entry was canceled prior to the time said section was - 
oo adopted. 


2nd. Langdon in his testimony says that he examined the land and -_ 


ee ‘improvements before he purchased it. 
If this is correct, then he found that there were ‘ies sufficient ine | 


a provem ents upon the tract to justify him in the belief that Berry acted _ 


- in good faith in making his entry, hence, he can not be considered : asa 
-- Dona fide: purchaser within the meaning of said section. 


- The only effect of the judgment sought to be reviewed is iit the 


= case cannot be advanced for consideration under said motion, because - 


it involves the question of reinstatement. It is apparent, ‘therefore; 


ae that there is no good ground for a revocation of said. departmental ae 


ae a 7 decision, and said motion must be, and it is hereby overruled. 


: ‘The evidence has been carefully examined and it is my judg ment that | : | 
w the law was not complied with by the entr yman. og ag * 
- Your sadements is affix med. 


 PRACTICE—ITEA RING—RULE 85. 


IsMonp_ 0. CANNING. ; 


an After notice of a hearing has been given it is too late to ipi for an “order direot- -_ 


ing the evidence to be taken under Rule 35 of Practice. , 


—e - First Assistant Secretary Chandler to the Commissioner of ie Gener al 


Land Office, Apr it 8, 1893. 


On Decenbe: 8,.1883, James Canning filed a pre- tone acon son | 


= Miatoment for the SE. 1 Sec. 20, T. 129 N., R. 60 W,, ao South Ss. 

_ Dakota, alleging settlement March 23, 1883. | a 
On March 7, 1884, William P. Ismond made a honiestead entry for. ee 
said. tract, aad on uly 23, 1884, filed his protest against Canning’s — 7 


. final proof. The register and receiver, after considering. the evidence | 


submitted at the trial: had. between the parties, sustained Canning’s pies | 
_ proof, and Ismond appealed to you. | 


On December 7, 1885, after considering the. case, you seyonepis ‘the 7 
decision appealed from; and Canning appealed to :the Department, 


oar where, on October 24, 1887, your judgment was. affirmed. . -_ 
- Canning then movéd for a review of the departmental decision, which Perr 
was denied. He also asked for a rehearing, on the ground of newly dis- 


covered evidence, and furnished affidavits showing that two of 


a 3 Ismond’s pena! witnesses nae sworn falsely. at the trial and after- - fs 





DECISIONS ‘RELATING TO THE ‘PUBLIC ‘LANDS. : . dbl 


“ wards admitted it. The rehearing Was allowed on. ‘February 2 20, 1890, 
and i in the judgment of that date it was stated that— . 

i fas carefully examined the testimony in the case, and I am of ine opinion that 

but for the evidence of the two witnesses who are allegéd to have sworn falsely, 

the judgment of this Depar tment in the case would not have been found in favorof. 

ismond., 

You will therefore, order a rehearing under the rules of your office a determine a 
first; whether or not the evidence of said’ Raymonds (meaning the two witmesses 
charged with false swearing) was false, and whether such false ee was given 
with the knowledge of and was procured by contestant. 

Shonld the allegations in said affidavits be sustained by the evidence, then hear- 
ing should be continued upon the issues involved in the original case, and yon 
should then determine the rights of the parties-npon the evidence introduced. 
You promulgated this decision on March 18, 1890, and a hearing was 
ordered before the register and receiver, to take place on December 12, 
1890. December 9, 1890, the date of the hearing was changed to May. 
5, 1891, by stipnlation of both parties, and afterwards by stipulation | 
it was sontiawed until May 26, 1891, at 10 o’clock a. m. 

On the day last above nen Canning applied for a continuance 
and commission to take testimony before a justice of the peace near the 
land, and filed his own aifidavit, which, omitting the formal pat ts there- 
of, is as follows: 


James Canning the pvotestant hee named being first duly sworn on his oath. 


. _ gays. that he and all of his witness in the above entitled action live more than 


eighty miles from the Fargo land office, and that himself and his witnesses cannot 
personally attend at the Parse land office at the hearing in the case. “That John 
- Courtney, F. D. Stronp, and others are important witnesses of the contestant and 
will testify that the above contestant resided continuously upon the above described 
land ever since the month of March, 1883, and that ever since said date it has been 
said contestant’s home and only home. That maey cannot appear at the Fargo land — 
office, 
Wherefore affiant asks that F. 8. Randall, sustibe of the peace i in and for Dickey 
 Co.,N. D., of Ludden N. D., be appointed Teferee to take the vesbuony, of said 
J enn Courtney, ¥. D. Stroup el others. 
| (Signed) J ames Canning. 


Weieston was made by attor neys for Ismond, and it was contended 
that the first issue to be determined was as to the alleged falsity of 
the testimony of Charles and H. C. Raymond, and that this issue must 
be determined before it could be known whether any further steps were 
necessary or not. They further stated that the said Raymonds were 
present, having come from Minneapolis, a distance of two hundred and 
fifty miles, expressly to give their testimony pursuant to stipulation of | 


. parties that the hearing should take place on that day. 


On motion of Ismond the continuance was refused, and as Can- 
ning refused to proceed with the trial, the register and receiver dis- 
missed the hearing, and. Canning appealed from said order to you. 
On October 7, 1891, you held that “ since a rehearing of this case was 
| ordered by the Secretary, the case should not be, i in my punts sum- | 
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| hariiy: dismissed, under the apeansanes: shown.” You. isnuitide ag 
~ follows—“TI must, therefore, in accordance with the. foregoing view, 
reverse your action: dismissing the case, and remand it for a hearing» 


at your office, after legal notice to all parties, in pursuance of the Sec-. 


retary’s decisions. ” Tsmond has ee from your judgment to the 
7 Department. | | 
The hearing dir ere i the departinental judg ment of February 20, 


- 1890, was not “intended to open up the Gase on the old issues aaless on 
oe ‘Canning: should first sustain his charges. that Ismond’s witnesses had - 
sworn falsely, because it was believed that if their evidence was Wor thy. 7 


of belief the judgment in the case already made was correct. . 


_ ~The burden of proof rests with Canning to sustain the charges made — a 
_. by him against the credibility of Ismond’s witnesses, and until he has __ 


done this there is no necessity of witnesses to show his settlement, ete. 
' His affidavit for continuance and for the designation of an officer 
. near the land to take testimony is fatally defective, because it does not 


“state that any of the witnesses named would swear that the evidence — 


given by the Raymonds was false, or that.it was procured to be given | 


_ falsely by Ismond. Besides, the application is evidently made under 


Rule 35 of the Rules of Pr actice, and can only be granted in the discre- 


tion of the register aud receiver, exercised by them “ and stated i in the ads 


: notice ‘of the hearing.” 
It is too late to apply to have evidence taken near the land, after 


a : notice of a hearing has been given. He might have applied forthe : 


issuance of a commission to take depositions under Rules. 24. to od in; 7 
clusive by filing interrogatories, but he did not do this. : 7 
As the hearing was ordered. on affidavits furnished by Canuing aie 
ing grave charges against the witnesses of Ismond, he should have used 


a due diligence to have been ready to furnish the evidence which he said — 
he could and would furnish if a hearing should be ordered. ~The case — 


+. was twice continued after notice was issued of the time and place of — 


- trial, and it is not made to appear that Canning used any diligence to 


prepare to sustain his charges against the credibility of Ismond’s wit- | 


| _ nesses, but asks a continuance and an or der to take testimony to show a3 
moe _ compliauce with the law. , 3 


Lam of the opinion that the register and receiver were corr ect.in dis- a 
‘missing the hearing, and I can see no sufficient grounds for’ ordering. | 
anew hearing. Your judgment is therefore reversed and the case 
| closed. : | | 
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TIMBER CUTLING—ACT OF MARCH 3, 1891. 
Bie BLACKFOOT MILLING Co. 


A can is out timber, ablatned sithout due adver tisement as s required by depart- | 
Tmental eden: and substantially changed by erasures and interlineations 
after the order therefor was granted, should be revoked. 


| Seoretar y ‘Smith to the Commissioner of the General Land Oe, Apri 
8, 1893. 


— On the 28th aay of July, 1891, a petition was filed: in the esnseal ee 
Land_ Office by the Big Blackfoot Milling Company for a permit to cut 
timber from a large tract of land in’ Montana. . The tract selected was 
a narrow strip extending fifty or sixty miles up the Big Blackfoot 
River. The clear purpose was to obtain’ permission to cut the timber 
made easily accessible to the market by the stream without going to 
the trouble aud expense of -also. cutting the timber some distance from _ 
the stream. The number of. sections covered by their amended appli- 
cation was 37. 

This application. was advertised : as is required by the following rule: 

In order that farmers who desire to have the forests preserved in the interest. of 
water supply for irrigation and all others having adverse interests may have due 
notice of such applications, the parties making an application, as herein provided, 
shall cause a notice of such application, describing the lands and timber which it is 
desired to use, to be published at least once a week for three consecutive weeks, in 
a newspaper of general circulation in the State, District, or Territory, and alsoin a 
newspaper in the county, or, where there is more than one county, in each of the 
counties wherein the lands are situated, and, a printed copy of the published 
notices must he submitted with the application, together with the affidavit of the 
publisher or foreman of each ‘newspaper, attached thereto, showing that the same 


was successively. inserted the requisite number of times, and the dates thereof. 
(Circular May 5, 1891, paragraph 8, 12 L. D., 456.) | 


The Secretary on the 16th day of Jannary, 1892, gave a permit to out 
from 17 2 sections, to continue for a space of twelve months. | 

On the 10th day of September, 1892, a second petition was tiled by 
this company asking for permission to ‘out timber from ‘all of the land 
covered by the original petition, and asking that the e privilege continue: 


_ tor three years. 


This last petition was referred to the First Assistant Secretary - ‘and 
he filed a report against the.permit. The Secretary at first denied the 
petition, but snbsequently, on the 13th day of February, 1893, granted 
- it, allowing the company to cut for three years from 22 4 sections. | 

The second epEuOHuO ‘vas not advertised ereaes to the rule. 
above stated. : 

On the 8th day of March, 1893, the Secretary had this permit called 
to his attention. He ibarned tat the permit had been changed so that 


it applied to sections other than those embraced in the order granting -— 


the permit, and that the second petition had not been advertised as the 
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| rile required, ‘and on the 11th day of M arch, 1893, an 1 order was issued. 7 


revoking the per mit. | 
A petition was filed to resind: the or aie revoking hie pernie, ‘This ; 


.. = petition and the petinion to er ant. the pean were heard at the same 
time. | 


The seal order of February 1 13th, spplen4 to sections not: et | 
by the order granting the permit in 1892, and no. advertisement of the — 
second petition was made: as we rues contr a g Ue to cut cue: 
required. 
The per mit, before: it passed out of the ands! of the register, was 
| substantially changed by erasures and interlineations. 

‘These facts alone would require the permit to be revoked, but there. 
is an additional reason deser ving attention. The permit was granted 
within a few days before the end of the term of the former administra: 
tion. ‘It was to continue through three years of the present adminis- 
tration. It applied to more sections of land than had ever been COV. | 
ered by any permit heretofore granted. It extended for many miles’ 


- through a large territory, applying to the select. sections of timber __ 
easily made accessible to market. The same company had paid tothe 
-. railroad for the privilege of cutting from alternate sections at a rate © 

_. which would make their permit worth, accor ding to the lowest estimate, i. 





: $46, 000.00, y—according to the highest, $138,000.00. This permit covered — 


ete 22 4 sections of land. Except to this company and to the Bitter Root: a 


Development Company, no permit, so far as I can learn, was ever 


allowed to exceed nine (9) sections. There was but one of nine sec- 


be tions, and, since June 1892, all permits, with the exception. of those to : 


this company and to the Bitter Root Development Company, have been oo 
- limited to two sections, Is it wise to extend such great privilegestoa = 
single company? — Is it desirable to So. . hasten the destruction oF the ea 


_ forests of our country? . 
 _These questions must ¢ cer fale é cause 5 doubt as to the caveaiy: of 
: this permit, even though no other opjecaon existed, and the petition. to 
~-pescind the order of revocation is denied. 
This brings up the application | of the compan y on ‘the potion of Sep- 
tember 10th, 1892, revived by* the order setting. aside the permit of 
February 13, 1893. In so far as it applies to sections included by the 
permit of J anuary 16th, 1892, I will consider it. In so far as it applies 
to additional sections, the failure to advertise clearly defeats it. While 
seriously doubting whether even an extension of time to cut fr om sec- 
tions covered by a permit should be allowed. without a new advertise- 
ment, still the company. has acted upon the course pursued on the peti- | 
tion by this Department, and serious inconvenience may now be en- 
| tailed on the public unless: some. concessions are made for the De esent | 
season. | | 


5 1h is shoretons didected. Guatthe Bis, Bincltoet ; Milling Compsny“be - ~ 
—- " allowed to select four sections from the number of those covered by the - 
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> permit of January 16th, 1892, and that a permit issue according to the 

provisions of the permit of February 13th, 1893, to allow said company 
to cut from the sections selected until January ist, 1894, Each section : 
selected oS bea full section in len eM and width: 


TIMBER CULTU RE CONTEST—C ONTESTANT. 


WILSON | v. VAUGHN. 


A timber culture contestant, who, for purposes of cultivation, has control of the 
land embraced within the entry under contest, will not be permitted to take 

~ advantage of his own failure to cultivate in order to defeat the rights of the 
entryman. . 


Fir st Assistant Soren y -Ohandler to the Continiestoisy of the General 
| : Land Office, April 11, 1898. 


“The land involved in this appeal is the W. 4, NE, ei and the E, r 
| NW. +, Sec. 24, T. 21 8., R. 22 W., Larned, Kansas, land district. | 
The récord shows that Charles L, vie made timber-culture entry . 
‘of said tract November 9, 1889. On February 21,1891, Henry Wilson 
filed an affidavit of Sones. alleging failure.to br alk five acres the first 
year and abandonment; algo there had been some breaking done ‘pre-. 
vious to the entry but no cultivation of the saine. A hearing was had 
before the local officers and as a result they decided that the charges 
were sustained and recommended the cancellation of the entry. ‘The 
entryman appealed and you by letter of April 6, 1892, reversed their 
judgment, whereupon Wilson prosecutes this. weceal assigning as error, — 
substantially that your decision is again st the law and the evidence. 

It appears from the testimony that previous to Vaughn’s entry there 
had been broken on said land about eighteen acres; that on the day he 
made. the entry he made a contract with one Simons by which he— 
Simons—was to attend to the cultivation of the laud. Simons says he 
made a bargain with the contestant to let him have the ground to put 

in a crop for one-fourth of the same and that Wilson was to cultivate: 
five acres of the land. Wilson positively denies that he was.to cultivate 
‘the land. He admits, however, that he put wheat on the eighteen acres 
on December 15, 1890, and that he rented the ground from Simons, and 
that he knew Simons was the agent of Vaughn. 

In the case of Lucas v. Ellsworth (4 L. D., 205), it was said— 


' A portion of this cropping, embracing three acres, was done by the contestant 
ander permission of Ellsworth’s agent, and if he failed to prepare the ground for 
and cultivate his own crop, after obtaining control of the land for that purpose, he 
is estopped from charging the failure upon bis lessor for the purpose of depriving 


. him of his entry and taking the land for himself. 


- It seems to me that the case at bar falls eit the doctrine there 
announced and.is conclusive against the Bouts: 
Your judgment is therefore affirmed. : 


th 
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‘DESERT LAND CONTEST—ADVERSE CLAIM. 
MEADS 2. GEIGER. 


‘The ri cht of a desert land entryman, who fails to effect reclamation within the stat- . 
Pe PMbOry period, to perfect his claim is not defeated by the inter vention of a con- 
_ test, where from the first, the entryman has shown the utmost diligence and 
- good faith, an@ the default is due to a mistake which the noe is engaged 3 
in rectifying when the contest is initiated, ) 
The: case of Lee v, Alderson cited and distinguished. . 


Hirst Assistant Seer etan'y Chandler to the Comimisstoner: oe the » Gener al 
Land Office, April 12, 1893. | | 


On Septsniber 2, 1886, Davison M. Geiger made een. land ae = - 


io. 336), for the NW. 4 }, Sec. 31, and the SW..4, Sec. 30, T.78., RB. 34 _ 
E., M:.D. M., at Bodie, now independents: land district, California. | 
| On September 18, 1889, George A. Meads made his affidavit of con- — 
test against said cee whieh was filed September 23, 1889, alleging 


z that said Geiger “has not reclaimed said tract. of land, nor any part — 


thereof, by conducting water thereon,” nor made final proof pak | 
nor payment therefor. 


On September 23, 1889, a hearin g was appointed, aa citation issued 


for the parties to appear ait the local office on N ovgnber. 26, 1889, ), when. | 
the parties appeared and submitted testimony. 


On March 10, 1890, the local officers rendered: their opinion, that the : iS 


entry of Cage should remain intact; that he should be allowed to 


oe make final proof upon making the proper Browne and wee me con- 


test should be dismissed. 

On appeal their action was reversed by your decision of February. S 
1892, and Geiger’s entry was held for cancellation, An appeal now 
Brine the case before me. rr ra cae 
The facts as disclosed by the evidence are as follows: In October, | 
- 1886, Geiger began work on a ditch to convey water from ‘the MeNally — 
ditch, about ten miles distant, to the northwest corner of the landin — 
coutroversy- From that date he worked diligently and “the whole 


time” for three years in constructing said ditch; he alsoemployedfrom = 


| three to four horses, with plows and scrapers, and from two. to six men. 


He expended over $5,000, besides his own time. He has erected ae 
house on the land sixteen by sixteen and one-half feet, in which hetook _ 


up his residence about October 1, 1888. He has also ouny a stable oF 
horses, and a corral. | 
~ On September 2, 1889, three years from the date of ie entry, Gaines | 
had constructed a ditch cae feet wide at the top, eight feet wide at 


‘the bottom, and two feet deep, to the land, and through its entire hee | 
length, but owing to a mistake in the level the water, when let on in 


August, 1889, only flowed to within a half a mile of the land, Upon. - 
this minoovery oa ey set to work to cure the defect by Pe: 
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constructing a new ditch for a mile and a half, which was completed so 
that water ran upon the land about November 5, 1889, with lateral 
ditches, so that water could be conveyed upon each forty acre sub. 


division of the land. About six miles of the ditch was constructed — 


. through very rocky washes from the mountain, parts of which. had to 
be covered with dirt-hauled from elsewhere, and about one mile was 


cement, which required the use of pick and shovel. It appears that | - 
Geiger is the owner of a sufficient quantity of water, Funan: in the | 


MeNally ditch, to irrigate the land. 
The forezcine acts prove the utmost good faith on his part, and. he. | 
only failed to comply with the strict letter of the law by reason of the 
mistake in the grade in the last half mile of the ditch before reaching 7 
’ the land. | 
~The desert-land act of Mar a 3, 1877, “119 Stat., 317) provides that 
the person desiring to avail himeelf of the benefits of said act may © 
file his declaration ‘‘ that‘he intends to reclaim a tract of desert land, 
not exceeding one section, by conducting water upon the same within | 
the period of three years thereafter, and that “at-any time within the 
period of three years after filing said declaration, upon making satis. — 
factory proof to the register and receiver of the reclamation of said 
tract of land in the manneraforesaid . . . . a patent for the same | 
shall be issued to him.” a | 
It will be observed at the outset ai the statute makes TL0 specific 


- provision forfeiting the rights of the entryman in the event that the — 


reclamation is not effected, nor final proof submitted. within the period 
désignated. Miller v. Noble (3 L. D., 9); and to cover such cases of © 
_ default on the part of entrymen the board of equitable adjudication has 

provided special rules for’the confirmation of: entries where failure to 
show literal compliance with the statute is due to ignorance, accident, 


or mistake, or to obstacles which the entryman could not control, and __ 


“where there is no adverse claim” (6 L. D., 799). 

On the facts as shown herein, if the case Siete pending on final pier 7 
it would fairly fall within the rule adopted for equitable action, in the . 
absence of any adverse claim. In other words there is nothing shown 
that requires the government in its own interest to cancel this entry, or 
object to its perfection, and if it is now canceled, it must be due to. the 


intervening adverse claim of the contestant, and iti is therefore. necessary 


to consider what right, if any, a contestant may acquire in a case like 
this. y 
The entryman has been from the first untiring in his efforts to effect 
reclamation.. He has not spared money nor labor in his efforts to com-’- 
ply with the.law. Sixteen days after the expiration of said per iod his | 


. entry was attacked, at which time he was actively engaged in the work | 


of reclamation that he had commenced three years before, and, prior to 
the hearing he had the requisite water supply. His action in this mat- 
ter was in no wise induced by the contest, but was in strict pursuance 
of his original intent. 


NG 
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The decision: of: your office rested largely upon, the ee of a - 


ae : ®. Alderson, (11 L, D., 58), wherein it was held in effect that the inter-_ - 
~-yention of a contest defeats the right of a desert entryman in default to. 





~.-- complete his entry. This general proposition is unquestionably. correct. | 
The two cases, however, are widely distinguished in this respect, that. = 
~ in the case cited the entryman made no effort toward the construction 7 
of his ditches until. within. five mouths of the expiration of the entry, — 


and that his subsequent efforts were. not effectual, while in the case at. 


bar the defendant was at no time remiss in the matter of diligence, and : 
Was finally: successful in securing water sufficient for the purposes of 


oa irrigation. In one case the default was of such grave character. thatit 


could not well be cured while under attack, although an. effort in that — 7 


direction had been pr eviously commenced, ‘while i in the other through — 


be 


the unremitting diligence of the entryman reclamation was. nearly. : 
fotecuet: before the contest was s begun, . eee a era:, 8 | 
_ Your decision is reversed. 


ae ‘e RAILROAD LANDS—ACT OF  FORFEITURE—APPLIC ATION. 


/MoKERwan: v Barney. 


P act of March 2 , 1889, declaring: forfeited certain lands granted. to ae State of 
Michie an in aid of a oads, and resuming title thereto, operates to annul and 
‘vacate a former certification of said lands and. restore them to ue pape on 
subject to the first legal application. therefor. _ pee 

Failure of a pre- -emmptor to appeal from the rejection of his appienion will not pre- 

elude his subsequent assertion of priority of right as against another, where at — 
_ the date of such action the title to o the an was poroneonaly Dee to not. be fs 
spam uc the United States. in Se eis . : 


7 First Assistant Seoretars y Ohataler to cike. Commision ot the Gener at | 


Land Office, April 12, 1893. 


On May 1 19, 1988, Elsie A. McKernan offered. homenteaa eo cieaton pie 


for the N. 4 of the SW. 4 and the N. 4 of the SE. } of Sec, 11, T. 51.N., 


R. 35 W., at the Marquette land office; Michigan, which was rejected 


by the focal officers, and, on ape said Teenen was affirmed by A Sees 


- your office letter of July 16, 1888. 


Said land. lies within Hie: six mile limits. of the eat to the Mar- a : 


-quette, Houghton and Ontonagon Railroad Company, which was for- 


 feited by the act of March 2, 1889 (25 Stat., 1008), 





On July 16, 1888, Ella F. Bailey tendered her pre-e emption iene | 3 ; 
‘tory statement for one SW. tof the NW. 4, the N.4 of the SW. tand 


the NW. 4 of the SE. $ of Bec. 110: BL NR. 35 W., which was, ; 


oe rejected, snd she took no appeal. 


On April 10, 1889, Miss Bailey renewed the care ot a pre: enpeen 7 


on declaratory statement for the same land, which was agi ain. poes, and . : - oi 


ie she took no ee 
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On May ie 1889, Miss MéKernan re-offered a homestead Patates 


| for’ the same land covered by her first application, which :was held by . | 


the local officers awaiting final action by the epee tment on said for- | 


 feiture act. 


On May 11, 1889, Miss Bailey offer ed pre-emption iets state- | 
ment for the sameland covered by her previous statements, which was 
also held for said action of the Department. 

_ On September 12, 1890, homestead entry (N 0. 5708) of Miss McKer- 
‘nan for the land severed by her said applications, and declaratory | 
Statement (No. 2692) of Miss Bailey for the land embraced in her said 
statements, were made and filed simultaneously at the local office. 

On November 6, 1890, Miss Bailey offered final proof in support of 
her claim, and Miss. McKernan appeared and protested against its 


allowance, on the ground that she first filed upon the land claimed by 


heron May 19, 1888, and first settled thereon on March 7, 1889, and - 
was therefore entitled to priority of right to the land in soniicn . 
_ A hearing was had, and both parties appene and submitted testi- _ 


| mony. 
On January 19, 1891, the ica officers found | in favor of Miss nice 7 


= approved her final Moar and recominended the cancellation of oe 
nan’s entry, so far as in conflict with Bailey’s claim. 
On appeal, by letter of ae 13, re you affirmed the A uion ot | 
_ the local officers.- 
An appeal now brings the case to. this Department. 
| The application of Miss McKernan made May 19, 1888, was rejected 
. by your letter of July 16, 1888, on the ground that: said. fend had been 
certified or approved to the State of Michigan on account of said gr ant . 
on July 21, 1860, and holding that “ the jurisdiction of this office over — 
| public aiid ceases with the certification or approval for the benefit of 
a grant, and, as the lands hereiribefore described were certified or 
approved prior to the presentation of said applications, they must nec- 
essarily be rejected,” citing the case of Garriques v. Atchison, Topeka | 
and Santa Fe R. BR. Co. (6 L. D., 543), and others. Her application was: 
- properly rejected, as also was the declaratory’statement of Miss Bailey, . 
tendered July 16, 1888, and for the same reason. No rights were 
acquired either by said api ation or by the tender of said statement. ’ 
Nester v. Torgeson (15 L. D., 482)... 
The forfeiture act. of March 2, 1889 (25 Stat.; - 1008), provides— 
That there is hereby forfeitéd to the United States, and the United States iarety 
resumes the title thereto, all lands heretofore granted to the State of Michigan, 
which are opposite to and coterminous with the uncompleted portion of 
ay railroad, to aid in the construction of which said lands.were granted or applied, 
and ‘all such lands are hereby declared to be a part of the public domain. 
3 By the very terms of this act the United States “resumed the title” 
to the lands forfeited thereby, and “declared” them. “to be a part of | 
the public domain.” This provision had the effect to annul and vacate’ 
the said certification, and to restore said lands to the public domain 
_ 12771—von 16——24_ | a - 





oy BT “DECISIONS: “RELATING TO. THE PUBLIC LANDS, oe 


"free from the effect of the original grant, and. ne ‘eertification. fie 
_ under. ‘New Orleans’ Pacific Railway Co. (14 L. D., 321); same ¥. San- 
— eler (14 L, D, , 828); United States v. Repentigny (5 Wall., 211, 268), 


’ After the passage of said forfeiture act the first sttemat of sither of — 
_ the parties to put - their elaims upon record. was. the tender by Miss — 


Bailey on April 10, 1889, of a second pre- emption declaratory state- 


| — ment for the tr act claimed by her. This should have been received, 


and it was not her fault that it was rejected. This. rejection was. based ; 
— upon a mistake. as to. the true status. of the Jand. It-was ‘supposed 
"that the title thereto was still in the State. of Michigan, and would 


| there remain until surrendered to the United States, and ther efore was | 
- not open to entry and settlement. Under these circumstances the fail- 


ure of Miss Bailey to appeal from said. rejection ‘is not'a bar to her. 


oe — right to assert priority of. claim.” Avery v. Smith. (12 L. D., 550; ; 952), ite 


_ The records of the local office showed that she had tender ed a ‘fling 


ee for the land. she claimed. it was a legal filing, and was. notice that — 7 | 


: she elaimed this exact tr act. 


~ It also appears. from the. pyisiee, that Miss s Bailey made ilo ae 7 “2 


: settlement upon the land, having established her residence thereon: in 


| September, 1888, in a ease which had been built for her in J uly, 1888; — 
She remained aot. days upon the land in said September, and returned He. 
there March 8,1889, and lived there thereafter and made improvements ——> 


thereon. Miss MeKernan first went upon.the land March 7, 1889, but. 


_ - her residence was less continuous and her improvements less valuable “es 
ee than those of Miss Bailey. i 


The statement in the pr mice of Miss MeKernan. against Ae “tial : 


proof of Miss Bailey that Miss McKernan fir st filed. upon the Jand. is 
, not correct, if legal filings only be regarded, and the allegation that | 
.- she first settled thereon is not borne out by the evidence. Miss Bailey : 


was as fir st us offer a legal filing, and the first. actual settler upon the oe 


~ fand. 


Your r judgment is affirmed. 
‘TIMBER CULTURE ENTRY—APPLICATION. | 
| | Wintrat Rosa. 
- “An aipilontten to make timber culture entry filed by a , successful contestant at: the | 
initiation of his suit, and rejected prior to the repeal of the timber culture act, 


under the. circular. order of August 18, 1887, does not confer any oe upon the 
applicant that can be asserted subsequent to the repeal | of: said act. 


et 7 Fir ‘st Assistant Seer etary Chandler to the Commissioner of’ the Goneral we | 


~ Land Office, April 18, 1893. 


| William. Robb. 1 appealed from your decision of 7 une a. 1399, a : 
a a Holding for cancellation his ‘timber- culture. entry, No. ue 335, for the — 
~ a pot See.§ 9, T. 123, Ry 12, Aberdeen land district, South Dakota. 
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He was the successful contestant again st the former entry of George CO. 
Smith for the same tract. Atthe time of initiating such contest (March 
18, 1890), the contestant filed application to enter the land. As the — 
result of -his contest, the entry was canceled on November 19, 1890. _ 


Notice of the cancellation was sent to the contestant, and peeeie ea by 


him November 27, 1890. He failed, however, to forward the money — 
and make entry of the tract until March 7, 1891. Four days before © 
that date (to wit, on March 3 , 1891), Congr ess passed an act repealing 
the timber-culture law (26 Stat., 1095). Your decision holds that:as 
he did not make said entry within thirty days, it must be canceled. | 
He sets forth in his appeal that about the time he received notice of 
the cancellation of the prior entry it became ‘“ absolutely imperative ” 
that he should “ visit his par ents in the east; ” that he had not sufficient 
means to pay the expenses of his journey and to make the entry; that . 
a soon as possible after his return he forwarded to the local office the 
fees and commission. He adds, and your letter confirms his statement, | 
_ that there is no intervening right. ) 
On August 18, 1837, yon issued to registers and receivers of local - 
. land offices a circular (see Smith v. Fitts, 13 L. D., 670), which, among 
other things, directed that, upon the cancellation of a contested entry, | 
The contestant to be notified of the cancellation of the entry, and advised that he | 
will be allowed thirty days within which to enter the tract upor the application 
- filed, upon his showing his present qualifications; and in the event of his failure so 


to do, his application will stand rejected without further action upon your. part, ae the 
tract held subject to entry by the first legal applicant. 


_. Under these instr uctions, when thirty days had elapsed from eeesint . 
of notice by Robb of the cancellation of the entry that he had contested, 
his application previously filed stood’ rejected without further action. 
Thereafter he had no further preference right of entry. He had simply 
the same right as any other person. He would possess suchright, not 
by virtue of the application he had filed when he initiated contest, for 
under the rule that application stood rejected; but (if at all) by virtue - 
of anew application to be made thereafter. In the meantime, how- 
ever, the act of March 3, 1891, repealing the timber-culture act, was _ 
passed, An application made, by him or any oue Stina after that date .— 
could not be allowed. 7 | 
. Your decision holding the entry for cancellation must ther efore be | 
. affix med. | 
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: SOLDIERS” HOMESTEAD—DECLARATORY STATEMENT. 
_AUGUR v, MoGuIRE. | 


4 No right 3 is seqniued: under ay soldier’ s homestead declaratory statement if the soldier * 
| did not actually serve ninety days i in the army = the United euaeer : 7 


eo First Assistant Seoretary Chandler to the Commissioner of the General 7 


Land Office, April 18, (1893. 


| OH February 23, 1891, ‘Prancis M. ‘MeGuira, iy Onen he Bryant as 

1 agent, filed, at Ashland had office, Ve ee s dee] aratory state- 
_ ment (No. 78) embracing the SW. 4 of the NW. 4, the W. $ of the SW. 

and the SE. } of the SW. 4 of Sec. 23, T. 47 N., R.9 W. There was — 


aa. affidavit scoonipan ying: said statement, made i McGuire February ~ 


_ 17,1891, that he had “served for a peice of two months and fif. — 
- teen: days i in the army of the United States, during g the war of the rebel- 
lion, and was honorably discharged. de hoa aS shown ee a State- 

ment of such service herewith.” 7 
The statement of ser vice: yeferred to is a certificate: ‘of the Auten 

General of the State of Wisconsin. dated Reptem per 20, 1886, to ‘the 

effect that the records of his office - 


show. that Frank M. McGuire, laste of the sth eon of: Wisconsit nae yolun- 

teers, enlisted on the 20th day: of July, 1861, and was. ‘commissio ned as second lieu- 

tenant in company C of said regiment on the fourth day of September, 1861, to rank 

. . from the 29th day of Aug ust, 1861; was mustered. into the military service of the 
- United States, at Madison, on the oth day, of September, 1861, by Major Brooks, for 
"the term of three. years, and resigned, on the 5th day of October, 1861. | 


McGuire claimed to enter said’ tract under sections 2290, 2304, and i 
— 2309 of the Revised. Statutes. si : 

On Febr uary 24, 1891, J oseph Aug ur ‘tendered ne homestead suppl: 
cation (No. 2887) for the same tract. Said application was on the same 
7 day rejected | erroneo usly by the local officers on account of McGnire’s 


| prior filing. 


Augur did not appeal aot ad rejections put . on een 11 1891, 


| | - filed an affidavit of contest against said filing, alleging that McGuire - . 
“had no settlement or improvements on said land, but that he (Augur) ee 


-. had settled thereon on September 15, 1890, had. nine substantial and | 
oa - valuable improvements, al anc. had resided ‘thereon with mee 

ts family. | 2 
A hearing was order ed. for J une 16, 1891, at: tie: local office, when, site oe 


"parties appeared and. submitted ioeningaee On J uly 15, 1891, the 


register and receiver. found from the téstimony that said iand had . “ HOE | as 
been settled upon and. cultivated according to law, and that contestant — 


| acquired. no prior settlement. right,” and recommended that said state- . 


ment (No. 78) should not be canceled. | a 
| On pane a letter of March. 30, 1892, you affnmed the opinion of 7 >. 
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the er officers that Augur speared no apie to the land by virtue of 
his alleged settlement. You further held that— | | 

. Although he failed to appeal from your erroneous decision Tejecting his eupliaa: 
tion, he iuitiated his contest within the time allowed for such ‘appeal; therefore,. 
‘said application is hereby returned, and you will notify him that upon his showing. | 
the proper qualifications, the same will be made of record, inasmuch as the land _ 
was properly subject to homestead entry at the date of Augur’s application. 

In regard to MeGuire’s filing, you decided a8 follows— 


| ean McGuire claims to have been enrolled in Co. C, 8th qWwikéonern regiment, 
July 20, 1861, and have been mustered into service as a second lieutenant in said 
. company Sept. 9, 1861, and discharged Oct.5, 1861, mpon tender of his resignation. 
This statement has been verified by the War Department, and shows that his term. 
of service was two months and fifteen days from date of enrollment. Therefore, as. 
McGuire had not served.a period of ninety days, he was not qualified to file a sol-_ 
dier’s declaratory statement, and.S. D. 8. No. 78 i is hereby held for cancellation. 


An appeal now brings the case to this Depar tment. 

It appears that on August 18, 1891, McGuire tendered-an apieation 
to make homestead entry of nee tracit, which was held by the local . 
officers subject to the result of the conten initiated by Augur.: The 
latter was allowed to. make homestead eutry (No. 2887) of said tract on | 

April 7, 1892, in consequence of your decision. 7 

- It is eompnaei inter alia, that there was error in your decision— : 
1. In holding that McGuire was not aeanen, to make a soldier’s 7 
declaratory statement. 

2, In causing the local officers to allow Angur’s homestead. entry on 
April 7, 1892. 
Section 2304 of the Revised Statutes, under which McGuire claims 
| said tract, provides that— | 7 | 
. ‘Every private soldier and officer who has served in the Army of the United States 
_ during the recent rebellion, for ninety days, and who was honorably discharged, 
shall be entitled to enter upon and receive patents for a are of. 
public lands not exceeding one hundred and sixty acres. . 
_ From July 20, 1861, the date of McGuire's enlistment, to October B, 
1861, the date of his resignatien, is a period of 77 days. But it is con- 
tended that McGuire’s resig nation was not accepted until January 9, 
1862, and that he was not discharged from the service until that date, 
and that in 1887 he was paid for service till his discharge on certificate 
_- from the Second Auditor’s tase and that ther efore his service e extended 
till January 9, 1862. : 

A siatsnient of McGuire's military service. has been received from 
‘the Second Auditor of the ‘Treasury in eee to the request of this 
Department, as follows— oe | 

McGuire was. enrolled Sept. 9, 1861, mustered in as of that date, as per report of 
Aug. 10, 1885, Adjutant General’s Office, aud resigned Oct. 5, 1861, saying in his let- 

ter of resignation, “Deeming myself incompetent to fulfill the duties imposed on 


me.” First Sergeant Seth Pierce, same Co., was appointed 2d Lieutenant in Mc- 
Guire’s stead Oct. 8, 1861, and was pee from and including ‘that date to May 11, 1862, 


* 
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ney hie’ also Seaton. On the eal of He company: from organization. to Oct. 31, | 
1861, McGuire’s naine appears next to the First Lieutenant’s, but is erased from the 
column * Present, ,” and there appears. the remark « Resigned October 5th, 1861.” — 
Seth Pierce appears as first sergeant, and was paid. as such, with the remark, ‘* Pro- 
,  moted to 2nd Lieutenant October 8th, 1861.” McGuire’s uame is dropped. from the | 
_ subsequent rolls. There is no record that McGuire served after October 5, 1861, nor. 
that he. was. present up to Oct. 3, 1861. If he remained in camp | subsequent to Oct. 
8, 1861, he must have been. aware that his successor went on duty ou that date. He - 
— (Mr. McGuire) was, paid at the time of his resignation from. ‘Sept. 9, 1861, to Oct. 5, 
‘1861, only,. and filed no. claim for arrears until April 20,1885. On August 17, 1886, he 


was asked. to state to what date he did duty and to for war ad the order accepting his 


resignation or any. paper. received by bim i in lieu thereof. He forwarded an affidavit: 
dated Nov. 10, 1886, stating ‘that he received said order about the middle of Febirn-. ‘ 


ary, 1862, at Eau. Claire, Wis., and. that he “did service long after the date his order 
says resignation is to take effect. 7 This: statement is. not. corroborated by the 
records, as above stated. In J anuary and Februar | 1862, , the . company was ardu- 


ously employed in the field. in. Missouri and Illinois. 


~ It thus appears from’ ‘the. records of his service, Botti State and Na. 
-. tional, and from his own affidavit, that McGuire's 6 service in thearmy” _ 
ae terminated on October 5, 1861. The service contemplated is actual 
service. 3 Opinions of Attorneys General, 687; Elizabeth O. Bartlett 
(5 L, D., 674). “Service in the army” cannot be rendered by one who | 
was not “in the army,” but who was in Eau Claire, Wisconsin, while his — 
oe company was “arduously employed in the field in Missouri and Illi- | | 
vor « nois,”? McGuir e’s declaratory statement was properly held for cancel- _ 
ee lation and should be canceled. A 
_ Lam of the opinion that this result is due ic the contest initiated by 
oe Augur, though not specially charged in his affidavit of contést. His’ 
attorneys have called the attention of the Department to the insufii- ee 

 clent. length of McGuire's military service, and he was. the first legal» a 
: applicant for the land. ‘He was equitably. entitled to. a preference right 
of entry, and his homestead entry may be allowed. to remain intact, | 


Your judgment i is affirmed. 
ar | - 
"ABANDONED MILITARY RESERVATION—APPRAISAL. 


Forr Rice. 


An abandoned blittany reservation, embracing both aaneegen ana unsur veyed land, 
may be appraised, SO far as surveyed, and atvertised for sale. 


Burst Assistant Seoretar; y Chandler to ‘the Commissioner of the General | 


Land Office, April i1, 1893,: 


Pee os, a ‘am in receipt ne your letter of. March 13, 1893, eee a state. | 
oo ‘ment made by the appraisers of the Fort Rice abandoned sa res- - 


ervation in North. Dakota. 


ae The appraisers submit a diagram, snowing that - in n townehip 137.N.,. 
range 79 W., what was a large tract of land at the time the township 7 
. we surveyed, is now the bed of the: Missouri ey) and that what 
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was at the date of survey: the bed of the river,is now a sand bar. . 
The change in the course of the river affects, to. a@ greater or less extent, 
the land in twelve sections in said a ‘The BDEALSers ask for 

Instructions. 

It 1s a question. of some ‘diffientty. to aereenae what is the proper 
and best course to pursue in this case. Owing to the change in the 

- course and bed of the river, it is not practicable to. appraise the land 

- in accordance with the legal subdivisions indicated on the plat of sur- 

vey, and it is not practicable at this season of the year to make a new 

survey of the lands affected by the change in the course of the river. | 
In my opinion, the.better course is to instruct the appraisers mS com- 

plete the appraisement of the land so far as surveyed. 7 
_ As to the sand bars which’ they state they have listed, but not ap- 

praised, let them State, without formal: po apen what, in _ 
opinion, said tracts can be sold for. 3 | 

_ When the reservation is advertised for sale, the twelve sections in- 
volved, viz: 19, 20, 21, 22, 27, 28, 29, 30, 31, 32, 33 and 34, should be 
reser oe from sale, and you will again report the matter to this Depart- 
ment, with your recommendation as to what course should be ee : 
in order to complete the disposal of said twelve sections. id 

In order to do this to-a better advantage, it may be well to have’ an 


examination made as to the course of the river after the high water of - . 


the spring season has receded, as the course of the river seems to be 
subject to chamge. : 


/ OKL AHOM A LANDS-— -SELTLEMENT RIGHTS. 
GOLDEN Vv. Coxn’s HEIRS. 


‘The heirs of a homesteader are not required to oe on the land embraced within 
the entry. of the decedent. a 

A. homesteader who by misadventure is within the territory of Oklahoma prior to 
the opening thereof, but subsequently goes outside, and there remains, until the . 
time fixed for opening, and who secures no advantage over others by. reason of 
his former presence ee is not disqualified thereby to enter lanitis in said 
territory. . 


Fis "st Aosta Secretary Chandler to jhe Commissioner of the creneral 
ee Land Office, April 15, 1893. 


ad age considered the ease of T. M. Golan 0. The heirs of Charles , 
Cole, deceased, on appeal by the former, from your decision of March 
30, 1892, dismissing his contest against homestead entry No. 245, made | 
by Charles Cole, for the NW. 4 ay Sec..5, T. 17 N., BR. 2 E. , Guthrie, 
Oklahoma, land district. | 3 

Cole mace homestead entry for 6 land on April 27, 1839, ‘He made 
settlement on the tract at about 1.30 o’clock p. m., on. April 22, 1889. 


Affidavit. of contest was filed against said entry ae 28, 1889, but a, 
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4 oe afore: the Rearins 4 was held the entryman died, and the case a aae? 
_ xevived against the heirs and legal representatives of the deceased, 


notice being served. ‘upon his. mother, It appears by the supplemental 
-affidavit that the ee had never: pee married, and that his 


-. nother is a widow. 


The affidavit charges that ‘ne enti yman.- was eanlowtiligh in and. upon 
the ‘Territory, embraced in said Guthrie land district, and that he 


oe : | entered upon said tract of land before noon. Of. April 22,1889, in. viola- a ee 
tion of the act of Congress and the proclamation of. the President Ol tea 


the United States, opening said Territory. This affidavit was amended 


after ward, and a charge of abandonment by the heirs and. egal repre- oan 


.. gentatives of said Cole was added. 


Hearing was ‘duly had, and the ieeal, officers seacndel the ne ; 


: s dtiahion: of the entry.” The heirs appealed, and youreversedthe ruling _ = 
of the local officers, and dismissed the contest, from which decision a 


~ (rolden appealed. | . 

_ The testimony shows that's a par ty an Six per sons; under thie guidance 
of one, I. N. Terrill left Arkansas-City, Kansas, about the 17th of April, 
and traveled.in a couple of wagons southward, via Willow Springs, 


' Ponca, Otoe Springs, and thence to the Iowa, reservation. They were 


trying, it appears, to pass east of Oklahoma, cross the Cimarron River, 
and then move west on the south side of the river, to be ready. to tee 
the Territory at. 12 o’clock, noon, on the 22d instant, but the principal 
. witness, I. N. Terrill, who was acting as guide, says that he. was con- 
fused by the trails and took the oné bearing in a general south course, 

and got over the Oklahoma line without knowing it; that when he dis- 

covered that the trail bore west so as to carry fiom into the Territory, . 
they were probably half way across the “Pan- handle”, and they went: 
‘ahead aud crossed the Cimarron, and got into the Iowa reservation, 

where they went into camp.. He says he didnot tell the men that they 
were in the Territory; that they Stopped and fed their téaims and ate 
dinner, and moved on; that Cole was not away: from the party, aud the: 
par ty did not look for cand | 
It appears that when Cole crossed the river on ‘the 224, and reached 

a tract of land, it was claimed by. another; he went to a second tract, — 


a and found a man on it, when he went to a third tract, which. was vacant, - < 
he settled ther eon and made this entry. One of the witnesses, a Mr. 


7 Sheats, says he was on the tract i in controversy on the morning of the = 


: 99d. of ‘April, and saw aman there, who told hint his name was Cole, bey 


but the account this witness gives of himself, and the testimony in the | 


.. : - ‘case, leads me to believe that there is some mistake i in regard. to this. 
... The preponderance of the. testimony shows that. during all of the 21st 


of April, aud. until noon on the 22d, Cole was douth of the Cimarron 


| ‘i ba entirely. outside of the Territory. 7 


On the matter of abandonment, the @ ease fails, ‘The heirs were not, 
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by law, compelled to reside on the land, and the mother has done what _ 
she could to improve it. There is mOuines tending 2 show that she 7 


- intended to abandon it. 


.. Taking the preponderance of the avidenees in the case, aiid we have: 
_ only to say whether the crossing of a part of the ferritory, after the | 
issuing of the proclamation of the President and before the hour of 
entry fixed by it, forfeits Cole’s right to acquire title from the govern- - 
ment to any init in the Terr itory. The object of the statute and the . 
proclamation was to keep all persons out of the Territory until noon, 
on ‘the 22d day of April, 1889, when all could go in on an even race tor 
homes. It was impossible to deprive people who had been over the 
Ter ritory of the knowledge they had thus acquired, but it was the in- 
tention of Congress that persons should stay out of the Territory, after 
it had been sécured'as part: of the public domain, until a certain hour. 
So, to steal into the Territory, and look over the land for the purpose of 
selecting a particular tract; to send horses in advance, that one might 
have relays of horses in ae race; to pretend to secure employment 
with a railroad company, to quit work within the Territory at noon; 
to secure a deputy marshalship, to be resigned at noon on the 22d of | 
_ April; to go into the Territory on any pretence, prior to the time fixed, 
whereby the person sought to obtain unfairly an advantage over others, 
is an- intentional violation, as it is an attempted evasion of the law ~ 


and the proclamation, but in the case at bar, if human testimony isto 


be. relied upon, this party of six men crossed this narrow portion of . 
the Territory called the “ Pan-handle” without any intention of vio- 
lating the law, or gaining any advantge, being ignorant, in fact, that 
they were in the Territory until they were over half way across, and 
then they appear to have taken no advantage of the situation, did not 


“go over the country to. select choice tracts but weut on the trail, out of ~ 


the Territory, and there remained until the hour for going in. i 
 -Mr. Cole was not informed of the fact that he was .on forbidden 
ground, was not away from the party, took no advantage of his pres- 


‘ence in the Territory to select any particular tract, acquired in fact no - 


information, and secured nothing that gave him any navenaee over 
others in selecting a tract for a home. 
“IT do not find thatif living he should forfeit his homestead by reason: 
of this technical violation of the law and proclamation. It is, strictly 
speaking, a technical violation, but it may well be classed as a misad- . 
_ venture, an innocent mistake, and lacks the elenient of wr ong, because 
it was the result of ignorance of fact, which ordinary care could: not 
have prevented, aud it gained him no ad vantaee: : = 
In the case of Smith ». Townsend, -decided by the Wnited States 
supreme court October term, 1892, (April 3, 1893,) the court, upon a — 
‘full discussion of the statute and pr aclaiiaHion of the Pr esident, relat- 
; ing to the opeomes of Oklahoma Territory, held that any person: who . 
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- was in ihe se ae: noon of April 29, 1889, was disqualified £ trém 
taking a homestead in the Territory. The court, however, ‘say: 

- It may be said that if this literal and. comprehensive meaning is given tothese — 
‘words, it would follow that any one who, after March 2, aud before Apr i122, should 
chance to step within the limits of the Territory, would be forever disqualified from 
taking a homestead therein. Doubtless he would be within the letter of the statute ; 


but if at the hour of noon on April 23, he was in fact. outside of the limits of the 


Territory, it may perhaps be said that if within the letter he was not within the 


spirit of the law, and, therefore, not disqualified from taking a homestead. Be that . 


as it may—and it will be time enough to consider that question when it is presented— 


While the question in the case at bar was not before the court, and — 
therefore not passed upon, the above expression is apparently an inti- 


Imation that had it been presented as per el, the gael would have been | 


- | allowed to remain imtact.. 


- Having given this case careful consideration, J do. not find that the : 


_ enter ought to be canceled. ‘The contest: will, therefor ; be dismissed. 


vou decision: is ‘accordingly affirmed. 


| PRACTICE-NOTICE BY PUBLICATION-RESIDEN cE. 


MorRison v. . Davipson. 


Service of notice by publication will be se wade wliere it is. s apparent that. t by ordi- 


nary diligence personal service could have. been made, 


A homestead entry will be canceled if the entryman fails to. ‘establish and maintain 
residence on the land. embraced therein. cae ee Pigs ees ae 


so | -Pirst Assistant Seoretar y Chandler to ‘the Commissioner of 4 the General : 


Land Office, April 15, 1893. 


at have suneiaceat the case of John A. “Morrison v. Elis a ase on 


sis appeal by the latter from. your decision holding for cancellation his 


ae thereof upon said claimant, and. protests. against the. taking of testimony, orany 


homestead entry for the Sw. 4 4 bo 5, T: 32, N. » RS ae Seattle, V ‘Wash- Oe 

ington. Land District. . co 
. The homestead entry of aia DAVidAOn! (not “Monron as stated in eo 
| your decision) was made on April 20, 1885, and on November 25, 1889, 


Morrison filed an affidavit of eons against the same, charging seat: 
donment and want of impr ovement and cultivation of the land. Notice 


of this affidavit was delivered to the sheriff of Snohomish county on — 
December 4, 1889, and on the 7th of the same month it-was returned, 
showing that contestee had not been found; thereupon, January 16, 


1890, notice by publication, posting and mailing was given, the taking 
of testimony to be before the clerk of the superior court of Skagit 


county, Washington. .On the day set for the hearing, the attorney ot 


defendant (contestee) appeared. specially for the pEnneee: of objecting 


to the proceeding, and filed his. motion 


That the contest’ herein be dismissed for the want of legals service of the wots 


other proceeding herein, except such dismissal. ‘This motion is based upon the ~ 
records, files and. proceedings in this.« cause, 4 a eee ee a 
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On Popa As 1890, a “similar motion was filed, the ground being 
that notice of said hearing had not been served upon defendant, and 
‘ that neither said land office nor clerk had jurisdiction in the pr emises. 
The motions were addressed to the register and receiver of the Seattle 


; land office, and to said clerk of the superior court. They were over- 
ruled and the taking of testimony was proceeded with, and upon con- © 


clusion the several motions with the testimony were tr: ansinitted to the 


land office. On February 13, 1890, a Similar motion was filed in the . ; 


office at. Seattle. The motion was overruled, but the. contestant filed 
a motion asking that the service be quashed, that a. rehearing be | 


ordered, and that new notice be ‘issued; this motion was sustained, 


~ and new notice issued, which was sete. personally on defendant, the: 
hearing being set for y uly 29, 1890. The defendant excepted to the - 
action of the register aud) receiver, to Save the question, and peor - 
to trial. . x ie 
The local officers, upon passing on the case, recommended ‘the can- 

cellation of the entry, from which the entryman appealed. You sus- 
tained their rulings upon the several motions, and their. finding upon: 
the evidence and held the entry for nee from which he aga 
“appealed. 

It is-claimed in the appeal as first error, that you erred in. 1 sustaining o 
said action of the local officers in overruling the motion to dismiss, and 
iD quashing the service. It is urged that the motion to dismiss should 
“have been siistained and that the local officers had no jurisdiction: of © 


the case because the service was defective, and that the record proves. 
defective service. The service was clearly defective; the defendant 


- Fived in the same town in which the local office was situated, and to’ ~ 
send the notice to the sheriff of the county in which. the land was sit- -— 
uated, when it was-well known that the entryman did not reside in | 
_ that county, and never had resided there, was a mistake, and because 
he could not be found in the county in which the land was situated, was: 
‘not ground for publication, when the entr yma, lived almost adjoining the | 
land office, and was engaged in keeping a public house, which fact was— 
known, or withthe slightest diligence could have been known to the | 
contestant. 3 ete 2 
But the affidavit of the contest was in. all. respects reg alla and cone — 
tained facts sufficient to constitute a cause of action, and the caer offi- 
cers had jurisdiction of: the subject matter of the Suit, but not of the 
_ person of the defendant. The regularity and legality of the hearing 
depended upon jurisdiction of the person, but the local officers having 


jurisdiction of the subject matter, ¢ could leg oally proceed to acquire juris- 


diction of the person of defendant. The clerk could not pass upon the 
motion to dismiss, he acted only in a notarial capacity, and very. prop- _ 
erly. sent the motions up with the testimony. When it came to the -. 
notice of the local officers that the service was defective, they did not: 
a in quashing it, continuing the oe and. PIOCDCUINE, to serve preer : 
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a we ‘notice, and: Sander the latter notice the hearing was: regularly held: 

There was no error in these proceedings. ‘The testimony is clear that 

this entryman had lived with his family for six-or seveu years in ae | 
where he keeps a saloon. He caused a little “slashing” to be done on 


the Jand in controversy, probably a quarter of an acr @, during the year ia | 
1888, but did nothing further until more than six months after his en- - 


cel Steyr, ‘he then had a log house built near the tract, by mistake it was off 

the tract seventy. five to one hundred feet, but if that were consider ed 

'. immaterial, he never furnished the ‘house. to make it habitable, and: 
never took his family to it, or near it, 

Sie appears that after i learned of the contest, and after the first 
motion to dismiss, but before the hearing, he had a house built on the 
aa land, and. about four acres of “slashing” done, and he had a little grass _ 
ie seed sown on a small patch that was cleared up, and had alittle gar den 

= planted, potatoes and other vegetables, but he has never had: any resi- 
dence on the tract, and aside from occasionally visiting it, he makes no » 
_ _. pretence of a residence on the land. His -reasons are that he is not 
able to work on a farm, that his wife would not go to the place, that he | 

- wants to educate his children.. The land lies in a wild. part of the 
country, a long way from a railroad, and on a trail that is over roRene - 
and rugged road, and Davidson prefers to live in Seattle and conduct — 
So Be saloon, to taking up his home in the wilds of township 32,2 N. ,R. 5 E, 

- This i is clearly shown by the evidence. 
‘There was a motion filed for a rehearing, and an affidavit showing 
-_ nat the witness would testify toif permitted, with a state nent in the 
: affidavit that he had promised to attend the trial, but: was sick and 
could not come, This motion was overr uled because the local officers 
held that. the. better practice would have been to file a motion for con- 
— tinuance before the hearing was closed. A rehearing was: properly — 
~~ refused, the testimony proposed to be introduced is mer ely ee 
7 and could not-change the decision. | 
| Your decision is afiir ined, and the entry will be canceled, 


TIMBER CULTURE CON TEST—EVIDENCE. 


- TRUEX V, RAEDEL.. 


| A Enno of cancellation 1 is not warranted, if the specific hae oe as ‘laiai in the aff = 
— davit of contest, and Ci forth in the notice, is not sustained by the evidence, ee 


7 9 Firs Assistant Seer etary y Chandler to the- Oonimiasioner of the General 
| | - hand Office, Aprit-15, 1893. - 


. The land Tee in this appeal is the SE. 4, See. 12, 0 29 By R 30 < 


| eS Wy Garden City, Kansas, land district. 
“The record shows that William K,. Raedel made timber- culture entry 
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| of said tract March 12, 1885. “On March 13, 1890, John W. Tries filed 
an affidavit of contest. alleging that Baedel— 


Has failed to comply with -the timber-culture law in this, te wit: he iss ee 


= during the fifth year after filing on said land and up to this time to plant any trees, 


seeds or cuttings on ‘gaid land, and said failures continue to exist at this time. 


- Service was had by publication and the cause of acu as stated in 
| the published notice is: 7 : 

os That no part of said tract has been planted or re-planted to trees, tree seeds, or 
cuttings on said tract by or for said entryman during or within the 5th year from 
date of entry and he is at this date in default. 

A hearing was had: before. the local officers and as a result they 
decided that the charges were sustained and that the entry should be 
canceled. The defendant appealed and you by letter of February 18, 
1892, reversed their decision whereupon the contestant prosecutes this 7 
appeal, assigning as error. substantially that your Gensou 1s, against 
the law and the evidence. | : : | 
“At the trial of this case the contestant, over the objection of the 


entryman, intr oduced some testimony as to what had been done on the | 
~ Jand prior to the fifth year, and it was largely upon this testimony that 


-the local officers dee sided the case. The admission or consideration of 
this testimony was clearly erroneous. The charge as laid is for default 
‘in the fifth year as distinctly as language can make it. The defendant 
was justified in relying for his defense upon the specific allegations, 
and it was unfair to him to be called upon without any preparation 


and in the course of the trial to meet another and different issue. If 
_- the contestant desired to attack his entry on other grounds he should 


have done so by amendment with sufficient notice to, the defendant to 
permit him to prepare for his defense. | > 
Confiuing the issue therefore to the fifth year, itis shown that the | 
entryman, throngh his agent, made a contract on February 24, 1890, to 
have replanted five acres of the ground and to cultivate the: trees 
twice during the summer at the rate of $3.50 per acre. In pursuance 
of this. contract five acres were replanted with the required number of. 


trees before March 31, and before the date of hearing, June 13, the ~— 


ground had been cultivated once. ‘This work having been pursuant 

to a contract made before the initiation ot the contest was a sufficient 

ato dense with the law. 
‘Your judgment i 1s therefore affirmed. 
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_PRE-EMPTION FINAL PROOF—ADVERSE CLAIM. 


 Corrmy a. InpERstRopr. , 


4 A pre- ee who submits final edoE 1 in. the presence of an n adverse claim of record | 


must submit to an order of cancellation 1 in the evelt that he fails to ) show due — 
compliance, with lay. ia | | , 


Bir st Assistant Seeretary y ‘Chandler to tne One + Of t the Gener al ro 


Land Office, Aprit 18, 1893. 


me have considered éhe case of Elihu J: Coffin VD. cOnaee Inder strodt ooo i 
—- apon the appeal of the latter. from your decision of. May 28, 1892, E: , 
affirming the action of the local officers at. New Orleans, Louisiana, sab 3 
rejecting his. pre- -emption proof and holding for cancellation his pre- 
ee ‘empaon declaratory statement No. 143 for the NW. tof Sec. 42, 7.9. 7 
* §., R. 2 W., filed on. July 19, 1889, alleging. settlement thereon the © 
2 fifteenth of fhe same month, because: the claimant never established a 4: 
--bona fide residence on said ie July 12, - 1890, said. Coffin filed home- Pts 
stead entry No, 12,413 for the same land. : oo 
The appellant alleges as error—(L). Ih olding that’ inderstreds ae 
filing was upon land: ‘subject. at the time of settlement to private entry. 
(2) In holding that he was not entitled to submit new proof of hiscom- . 
pliance with the law as to settlement and cultivation. (3) In holding a 
that he was not entitled to thirty- three months from the date of set- a 
_ tlement in which to submit final proof. = 


- The record shows that on June 2, 1890, the vopistior signed a vases? 


of the pre- -emptor’s intention to make final. proof i in support of his claim | 

— on July 14, following, before the clerk of the district court at Crowley, 
“Louisiana, and on July 10, 1890, said Coffin filed. his affidavit of contest 
against said pre- -emption claim, alleging failure to comply. with: the 
‘requir ements of the pre- emption. law as to residence and cultivation. 


On June 11, same year, notice issued on said affidavit summoning 


- the parties to appear at the: local office on August 27, 1890, which was — - 
served on the pre- emptor on J uly 14, same yet being the day fixed HE — 


making final pre- -emption proof, > 
On July 18, 1890, the local officers state that 


| after a thor ough examination of the proot and the ‘papers an the: eee y ie Cof- Re 


fin, protestant, and carefully considering all the facts and. circumstances surround- 


| ing the case, we conclude that Inderstrodt never established a bona fide residence _ 
en the land in person. Hence his eon must be rej jected. ‘Parties i in, ‘inter est noti- | 
_ fied of thirty days allowed for appeal. | 


On August 6, counsel for the pre- re filed 3 in. ahe joes roiliee his - 


protest, under oath: iu which he. acknowledges the receipt of. the letter 
_ of the local officers of July 18, 1890, notifying him of the rejection of. 
sald proof, and the dismissal of said contest against said filing by said 
: Coffin, anc asking that he also be. notified according to law of the nS ae 
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~nissal of his contest; also protesting against the refusal, of the local 
officers to notify Coffin, as requested, 


- Said counsel also states that to protect the rights of his client. He 
_ has notified Coffin that his contest was dismissed by the local officers. — 


~ On August 16, 1890, counsel for Inderstrodt filed in the local office a - : 


motion for rehearing of the case, on the ground of aEpEiee anes intim- 
idation. | 


On April 7, 1891, the local Sincere refused said motion, for the rea. : 


son that the pre- pipes cannot escape the consequences of his own 
~ laches; that the tract in question being “ offered land” pre-emption 
_ proof was required to be made within twelve months from date of set- | 
_tlement, and no objection was made to this requirement by the pre- 
emptor prior to the rejection of his final proof, and also that the evi- 
cence plainly shows that the pre emptor did not act in good faith and | 
did not establish a residence in good faith on said land. _ 

On appeal, you reviewed the evidence and. found no reason for dis. 
turbing the conclusion of the local officers. 

Jn the argument. of counsel accompanying said appeal, it is strongly 
insisted that said tract is not of the class of “ offered land” because by 
the act of March 2, 1889 (25 Stats., 854), the right of private entry was 
abolished in all the States and Territories except Missouri, and that 
. the pre-emptor had the right to offer his final proof at any aie within 
thirty-three months from date of settlement. 

It is also contended that the homestead claimant, Coffin, can sity be 
considered a protestaut, having been notified by the counsel of claim- 
ant of the dismissal of his contest by the local officers at the date of the — 
rejection of his final proof, and having taken no appeal therefrom. | 

It is quite unnecessary to pass upon the question whether said tract 
is of the class of “ offered” or “ unoffered” land, for it appears that the 
- pre-emptor did not ask for a continuance at ihe time set for making his — 
_ final proof, although apprised by the record of the fact that the protest- 
ant had a homestead entry of record for the same tract. He proceéded 
to offer his proof in the face of an adver se claim of record, and’ the 


same was rejected. Under the rulings of the Department, upon this a 


state of faets, the pre-emptor cannot be allowed further time for mak- 
ing proof, even if it be conceded that. the land was “ unoffered.” This 
; has been the settled ruling of this Department. Wade v. Meier (6. L. 
D., 308); Jacobs. w. Cannon (id., 623); Hults v.. Leppin (7 L. D., 483); _ 


Ganvabell ». Ricker (9 L. D., 55); Cobby 2. Fox (id., 501); Sparks: v. 7 


McPherson (12 Li. D., 627); Boord e. Girtman (14 L. D., 516), 
The local officers expressly found that the pre- éinptor had not made_ 
settlement and residence in good faith, and this finding was concurred 
in by you.. In such cases your decision will not be disturbed unless 
clearly wrong. Creswell Mining Co. v. Johnson (8. D. , 440); Chiches- . 
ter v. Allen (9 L. D., 302); Collier v . Wyland (10 LL. D., 96);. Darragh 
%. Holdman oo L. D., 409); v. Emde. ae L. D: 194); Watkins Ui, 
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pe Gariér as L. D., 414, 416); Tawkson v, Stultz (aL D, 418, 414); I Har- o 
grove v Robertson (Gd, 499), 


With reference to the contention that Coffin’s eau eat against aid) i 


| claim was dismissed by the local officers 8, it is sufficient to say that the — 
~ record fails. to show such dismissal: But if it be true that the contest 


was. dismissed by the losal officers on the day the final proof was 
-* réjected, that fact would not: change the rule as above stated, for the 


rejection of. the final proof of the. _pre-emptor for the reasons stated | 
operates as a judgment in. favor of the homestead claimant. | 


After a careful examination: of the whole record, it does not appear - 


- that on judge ment should ber rever sed. at He therefor e affirmed. 


P PRACTICE-N OTICE oO F APPEAL. 


‘DEAN v. ‘RICHARDS. 


: The agarose will it sosiaee an appeal i in ‘the absence ofr notice to the opposite oe 


ne First Assistant Seor etary Chandler to the’ Commissioner ‘of the Gener al ? os 


> party and. due proof thereof, 


ae Office, Apr il 19, 1893. 


By. letter of Gxtober 31, 1892, you transmitted ths papers j in the case oe 7 . 


: | of Edwin D. Dean Vv. William G. Richards, upon appeal by Dean. from — 
. your decision of June 14, 1892, dismissing his protest ae muet Richard’s 
homestead entry for lots 1 and 2, of the NE. 4 tand the SE. 4 of the NE. 4 4, 


om and. lot 3 of the Nw. fof Bec, 2, T. 16 N,, B. — E, Bueramento, oa : ee 


ae | | fornia, land district. 


Among the papers, I fina a motion to dismiss: ‘the anneal ee ae ; oe 

upon the ground that no notice thereof was served upon Richards orhis 

--._ attorneys, as required by the Rules of Practice. In reply to said motion 
it is contended that it must be denied because “there is no proof on 


Le filein the Land Department that there was no: such service” (of the — 


appeal), and further, that the motion to dismiss should be sustained by =~ 


the affidavit of some person, that no notice of appeal was served. Un- 

ae der date of N ovember 30, 1892, the attorneys for Richards addressed Bae 

= oo letter to this Department, stating that they had received. a copy of the | 
nee reply to their motion, and also an affidavit. by the. attorney for Dean, : 
Bere stating that he served a copy of the notice of appeal on the attorney of. 


: ie . "Richards, at Sacramento, California, by depositing it in the post office, _ ae 
- addressed to him. No such affidavit is found among the papers, noris 
= any reference made to it in the reply to the motion to dismiss. The . 


ae attorney for the appellee has, however, filed ‘the affidavit of the attor- 


ae 2 ney at Sacr amento, stating that he never received notice ofthe appeal, 
and was not aware that one had been filed, until he accidentally dis- APs 
covered the fact, about one month after the date of Alling; from é an n entry Leos 


2 . on. the record i in the local land office. er? 
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The ‘Bulbs of Pectics require fiat notice of appeal fiGiti a decision | 


. by the Commissioner of the General Land Office and specifications of 


error shall. be filed within sixty days from service of notice of such 
decision. Rules 93,94, 95. and 96 prescribe the mode of. service in 
_ Such cases, and read as follows: - 


RULE 93.2A copy of the notice of appeal, specification of errors, and. all arg u- 
mente of either party, shall be served on. nhs opposite party within the time allowed 


. for filing the same. 


RULE 94.—Such service aval 6 atlas per rie or by reg istered letter. | 
RULE 95.—Proof of personal service shall be the written acknowledgment of the 
party served or the affidavit of the person making the service attached to the PADOE | 

served, and stating time, place, and manner of service. 

RULE 96.—Proof of service by reg istered letter shall be the affidavit of the person 
mailing the letter attached t0 a copy, of the post-office receipt. 

- There is 10 showing made in this case of a compliance, or even an 
attempted compliance with these requirements. The record should 
affirmatively show that the requirements of the Rules of Practice have 
been met. . The contention that the lack of notice should be made to 
appear by affidavit, cannot be entertained. ‘This would be to require 
a party to establish a negative. - 7 

This Department will not consider an appeal in the absence of notice 
thereof to the opposite party, and due proof thereof. : | 

Town of Jennings v. McFarlain (13 L. D., 4), 

Crawford, et al. v. Diekinson, e¢ ai. (13 L. D., 574), 

Hennessey Townsite (14 L, D. , 452). 

Under the authority of these feet ous the appeal in this case cannot 
be entertained; therefore the motion to dismiss must be sustained, and 


said appeal is foehe clismissed. | 


TIMBER CULTURE PROOF—ACT OF MARCH 8, 1893. 
Nanoy. D, Suyvrn 


Under tie amendatory act: of March 3, 1893, final. timber culture proof may. be: ae - 

cepted without regard to the age ad size of the trees growing on the land, if 

itis shown that the entryman has, in good faith, planted ane cultivated trees 
thereon for eight years. ; 


‘First Assistant Secretar, y Chandler to the Cito of the General 
Land Office, Apri 20, 1898. ey 


ar have eonsidersd the appeal. of Nancy D. Smyth fom your jailes | 
ment of January 30, 1892, rejecting her final proof on timber culture — 
entry No. 3937, vied by Willian 8. Smyth, now deceased, for the SW. 
4 of See. 31, T. 33 N., BR. 20 W., Valentine, Nebraska. © 

The record shows that a proper amount of breaking and cultivation 
was. done, and that ten acres of trees were planted by entryman prior 


to his death in 1886. Since. then the replanting and cultivation of ao _ 


has been- performed by his widow, Nancy Dz. payee: 
12771—vou 16—25 


@ 
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‘Itis now that djaniae needy: every year since preca were ~first wlaabed 


Bee they have been killed by drought, and others have been planted i in 
their places. At the time of making proof, June 16, 1891, there were 


on eachacre of the ground planted more than nine hundred living trees, 

but they were shown to be small, many of ‘them being less. than one- 
year old. You rejected her proof, holding that the trees were too small, 
and had not been cultivated for the requisite length of time, and you 
suggest that she may save her claim by buying it by virtue of the pro- 
vision of Sec. 1,.of the act of March 3, 1891 (26 Stat., 1095). 

She has eieealed from your judgment, and in con sidonine the case I 
find that the act of Congress approved March 3, 1893 (Public No. 124), — 
entitied ‘An act making appropriations for sundry civil expenses of 

the Government for the fiscal year ending June thirtieth, eighteen hun- 
dred and ninety-four and for other purposes,” amends See. 1 of the act | 


of March 3, 1891 eee by adding to > the. fourth proviso thereof the | 


‘following— ee 


| And pr ovided Sur ther, ‘That if trees, Pee or -euttings : were in Mood faith planted 
7 as provided. by law and the same and the Jand upon which so planted were there- - 
after i in good faith cultivated as provided by law for at least eight years by a person 


, qualified to make entry and who has a subsisting entry under. the timber culture i 


- laws, final’proof may be made without a te the aumber of trees that may have oa 
heen then. growing on the land. - pe Sap 


The claimant in this case is. sahown to have élantéa, are and: a _ 


: tivated the trees for more than eight years, and hence, her proof being 
‘sufficient to show the same, she i is entitled to : a a patent: under. the law : 
as it now: stands... ‘ 


The law having been ere since the rendition of your aceon aa - 
.and upon the record as now presented the applicant being entitled to 


a patent, your decision must be reversed. Said (Pioot should - be ap- : 
b proves and patent duly issned 1 thereon. | 


_ SETTLEMENT RIGHTS—RELINQUISHMENT-SECOND ENTRY. 
NEIL v. SOUTHARD. 


The right of a settler who is on land embraced within the entry of another attaches 

_at once on the relinquishment of said entry, and defeats an application to enter 
filed by a third party immediately after said relinquishment. 

A pre-emption claim initiated prior to the act. of March.2, 1889, may be trazismuted 

under section 2 of said act to a homestead entry, notwithstanding the fact that .’ 

the: claimant has theretofore perfected a oe under the homestead law. 


| First Assistant Secretary Chandler to the Commissioner of the General 
| Land Office, April a4, 1893. | 


On the 26th of J une, 1888, Fred A. Keep made homeaeua ion for 


- “thes. 4 of the NW. 4, and the N. of the SW. $ of Sec, 8,7. 11S, B33 


oe May Wa. ee land district, Kansas. He relinquished said entry on. 
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the 17th of December, 1888, on. which day Haviland Southard made ~ 
timber culture entry for the same land. © an 
Prior to that time, to wit, on’ the 4th of esemiber 1888, William J. 
Neil presented a affidavit of-contest against the homestead entry of 
' Keep, alleging abandonment, and a general charge of fraud. His appli- 
cation to contest was rej jeuted. on the ground that the charge of aban- 
donment was prematurely nae and the charge of fraud was not suffi- 
ciently specific. He appealed, and you affirmed the decision of the local 
__ officers, In the same letter, you approved the action of such officersin- 
| refusing to allow the protest of Neil against allowing ae be elias 
his entry, except in his (Neil’s) favor. . 
— On the 26th of December, 1888, the local Siioats seiotea the pre- 
emption declaratory statement pr esented by Neil for this land, in which 


he alleged settlement thereon prior to the 17th of December, 1888, the: : £ 
date of Southard’s. entry. He appealed from their action, . aa you 
— directed that, a hearing be had to determine the respective rights of the rs — 


_ parties, | 
~The trial took place on the 5th of August; 1890, and. on the 27th of 
that month, the local officers. rendered. their decision j in favor of Neil, | 


On the 3d of March, 1892, you affirmed the decision of the register and =: | 


~ receiver and held the timber culture entry of Southard for cancellation. 
On the 28th of August, 1891, Neil made application to enter the tract. 


. under the homestead laws, in case his contest was successful, and in 


_ your decision of March 3, 1892, you held that inasmuch as he had here- _ 
' tofore made a homestead entry, which was commuted to cash entry 

June 20, 1888, he had exhausted his rights under the homestead. laws, | 
_ and could not be permitted to make anothat entry under said laws. 
From this part of your decision Neil appeals, claiming that you erred 3 
in rejecting said application, which should have been. sranted under - 


the provisions of the second section of the me of March 2, ‘1889, nee —_ 


Stat. , 854). 

| Southard appeals eri that part of your seesion which holds his 
- timber culture entry for cancellation, and awards the land to Neil. The 
— case.is therefore before me pebere tment ce the appe! of both par- 


a ties to the controversy. 


The relinquishment. of Keep was not the. oosule of any act, or action 

on the part of Neil. The latter, therefore, has no equities in the case, _ 
to influence a decision in his favor, and must depend entirely upon - 
the rights secured by his settlement peor the. land DEE to the entry 

of Southard. | 7 
‘The evidence shows tat Neil went upon the land on ae 26th of 
November, 1888, and commenced digging a cellar. He also worked — 
upon the cellar on the 3d, 14th and 15th.of December, and from nine 
until half-past ten o’clock in the forenoon of the 17th of that month. — 
The 17th was the day the entry of Southard was made, at ten o’clock 
in the forenoon. Neil was therefore at; Oe excavating the cellar ) at tes 
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the: very. hour that Keep’s: rélinquishmént was filed, and Southard’s a 
entry was made. Over this cellar he erected 2 house, twelve by four- _ 
teen feet in dimensions, completing the same on the 2d of. J anuary, 
aes 1889. He furnished it, and established his residence therein the next | 
te day, fr om which time he slept there continuously. Being a singleman, 

~~ he took his. meals elsewhere, except at. rare eo when he wort 
cook and eat at his own house. 


‘Had the entry of Keep remained intact, and been followed. ee full 


eae “conipliance with law, Neil would have gained no rights by his settle- 
' ment. The moment Keep’s entry was canceled, however, the land 
i” became subject to settlement or entry, and the rights of Neil attached. 


An application. to enter land confers no greater rights than settle- oe 


os - ment, anid gives to the applicant no claims superior to those of an actual — 
settler upon the land at the time the application is nade. Southard, 


therefore, obtained no greater.claim to the land in dispute, by pr aoa 


ee ing his application to enter it, on the 17th of December, 1888, than lec... * 
‘would, had he-gone upon the land ‘that day aud begun his actual settle- 


> ment. Had he done this, there is no.question but that: his rights would 


er have been inferior to those of Neil. ee 
fo In the case of Wiley v. Raymond (6 L. D. : 246), it wai hard lingo . Oe 
aah ee tiie relinquishment of an entry, the right of a settler, thenresidingon 
_ the land,.attaches eo instanti; and is superior to that of. a homesteader. oe 

who en the land immediately after the said relinquishment. . Ln a 

"E26 the case of Zaspell v. Nolan (13 L. D., 148), this doctrine was carried © ce : 

~ to the extent of holding that “a Gimber culture entryman who files a. 

| -relinguishment,. and thereupon applies to enter the land under the 


~~ homestead. law,. cannot thereby: defeat the adverse right of a settler | | 


ie who. is residing upon said land at the date of the relinguishment.” ” In —_ : 

ee ty that case, the former entryman made the relinquishment, with no intent 
Ot purpose to abandon the land, but simply to change his entry from 

_ timber culture to homestead, and it was held that the rights of an 
| actual settler could not-be cut off by such change. InFosgate v.Bell’ © 

(14 L. D. , 439), all the cases bearing upon the question. are collated and ae 


| a disenssed, and the rule laid down in Zaspell v. Nolan. adhered to. 


In each of those cases, the land was awarded to the settler who was © 


ora fesiding upon said land at the date of the relinquishment. It. may be 


-. insisted that that rule would not award the land in the case at bar 
—.. to Neil, as he was not residing upon the land in dispute at the date of 
| the relinquishment of Keep’s entry. It is true that his house was not = 
completed,-and his actual residence established upon. the land until _ 

_: two weeks after such relinquishment, but the Department has repeat- 
edly held that residence is established from the moment that the settler 
goes. upon the land with the bona fide intention of making his. home _ i es 

‘there. Humble v. McMurtrie(2 L. D., 161); Grimshaw v. Taylor (4.00 
sD, 330); United States v. Skahen (6L. D., 120); Lulu M, Marshall (6 
a. . D., 258); Franklin ». Murch Co L, D. , 582). It must be held, there- 


- 
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fore, that Neil comes within the rule laid down i in Fosg ate %. Bell, and 
the cases therein cited. 2 4 

In Pooler v. Johnson 3 L. D. 134), it was held that the notice given _ 

by settlement and improvement ‘exten ds only. to the technical quarter, 


— section upon which they are located.. Iamasked to apply that doctrine 


— to this case, and to bold that inasmuch as Neil’s improvements were 
confined to the N. 4 of the SW, 4 of said section 8, the notice given by | 


_ such improvements did not extend to and include ane S. 3 of une Nw. | a 


4 of said section. 
- In view of the fact that Neil had, prior to the: entry of Saattard: 
filed an affidavit of contest against the entry of Keep, in which the 
whole tract was described, and had also filed notice that he had made 
settlement upon the land, accompatied with a protest against the relin- — 
quishment of Keep’s entry, except the same should inure to his benefit, 
I think it must.be held that Southard had, or might have had, notte, 
of the extent of Neil’s settlement claim, and’ that the Pooier- J ohnson 
doctrine should not be applied to the case. | 
~ This leads to the affirmanee of your decision of Mar ch 3, 1892, so far 
aS the appeal therefrom of Southard is concerned, and leaves for con- 
sideration the appeal of Neil from that part of your decision in which 
you denied him the right to change his pre-emption filing to a home- 
stead entry, on the. ground that having made a prior homestead entry, 
he had exhausted his rights under the homestead laws. 

The proviso to section 2, of the act of March 2, 1889, 2 Stat., 854), 
' reads as follows: 

That all pre- emption settlers upon the pale lands whose claims have been initi- 
ated prior to the passage of this act, may change such entries to homestead entries, 
aud proceed to perfect their titles to their respective claims under the homestead 
law, notwithstanding they may have heretofore had the benefit of such law, but 
such settlers who perfect title to such claims under the homestead law, shall not 
‘thereafter be entitled to enter other lands under the pre- Gig oes or OLeEUe Oe laws 
of the United States. 

This provision of the seates cast have escaped your seition when 7 
you rendered your decision in the case. Neil’s claim was. initiated 
prior to the passage of the act of March 2, 1889,and that act distinctly : 
provided that all pre-emption settlers ind situated might change their 
claims tu homestead entries, and perfect their titles under the home- 
stead laws, notwithstanding they had previously had the benefit of. 
such law. 

That part of your decision which denied to Neil this peivilée e, was 


therefore contrary to law, and is hereby set aside, and he will be per-. 


_ mitted to change his entry, in accordance’ with the provisions of law 
cited. Your ens is modified accordingly. i i a 


ee 
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PAYMENT—EXTENSION OF TIME—RESOLUTION OF ‘SEPTEMBER 30,. 
. 1890. . ar 
 Epwarp Ww. SHELDON. 


| A settler who j is unable, byt reason. of arguth, ‘$0 plant a crop, is entitled to an exten- 
EP yi 7 sion of time within which to make payment for the land. | | 


red FF First Aasietsas Seoretan y ‘Chandler fo the Conimnissioner. of the General 


Land Office, April. 24, 1893. 


| have eonmidered the appeal of Edward WwW. Sheldon, fivolvine the | 


fae SE. 4 of Sec. 7, T. 18 N,, R. 49 W.., , Sidney land district, Nebraska. 


It appears that on. May 5, 1390, he filed a pre- -emption declaratory 


. statement for said land, alleging settlement 2 May 3, 1890; that in Octo- . 


ber following the local. officers granted him a feave of abseneS for one— 
year, under the act of-March 2, 1889 (25 Stat., 854). Under date of 
April 13, 1892,. he jnadé ‘final proof, and -on: Aptil. 12, 1892, the local- 
officers transmitted to you his affidavit, duly. corroborated, to the effect 
_ that he is unable to pay for the land, on account of his failure. to raise | 
_ a crop in 1890, because of the severe drouth, and asked for an extension 
of time within, which to make payment. | “0 | 

June 21, 1892, you denied the petition; . eae he sani 

A joint: resolution of Congress, FDDE oved | September. < 30, 1890. (26. 
Stat., 684), provides: oie : : ; | 


That whenever it shall appear “by the filing of anil apidenee’ in. ae offices of any 
register and. receiver, as shall be prescribed by the Secretary of the Interior, that 
_any settler on the public lands, by reason of a failure of crops for which he is inno ~ 
wise responsible, is unable to male the payment on his homestead or pre-emption 
claim required by law, the Commissioner of the General Land Office is hereby — 
_ authorized to extend the time for such pane for not exceeding one year from the 
date when the same: becomes due. - 


| Under date of October 27, 1890 D(a te D. ) AL?) the following cire ular 7 
_ of instructions was prescribed: be ee wee 9 
Any party applyi ing for the extension of time Sothine ized by said ieeioliaion will be | 


required to submit testimony, to consist of his own affidavit, corroborated, so far as 


possible, executed before the register or receiver, or some officer authorized to ad-— 


. Ininister oaths in land matters, within the county where the land is situated, setting 
~ forth in detail the facts relating to. the failure of cr ops, on which he relies to supnart 
his application, and that he is unable PY reason of such failure of ons to make the’. a 

od payment required. by law. — ! , OF ae 1 


The. applicant i in this case. , filed nis: spplicdtion for an » extension: of 7 


7 time to make payment in conformity with the regulations laid down i in 


the above cireular,. but it appears that you denied. the application, for 


_ . the reason that there was no failure of crops, or, in other words, that, 


the resolution above quoted. only affords relief in cases s where cHeEe: is Bo | 
. failure of growing crops. — oe | | 
~The resolution referred to is remedial anc. should receive a Aihara. 


a construction, It authorizes the Secretary of the Interior to prescribe — 
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~ the evidence which the applicant must file to secure relief, and in this 


case this has been done, showing that by. reason of the severe drouth. | 
he was unable to break the ground in 1890 to produce a crop; that. 
from May, 1890, to the present time, he has resided upon the land, ex- 
_ cept when abeont ii 1801 by permission; that he has a good house and. 
barn, and ten acres broken and sown to wheat, all of which is worth. 
$200, and that-all the money he earned during. his leave of absence has 
been expended on the’ place, and oo he is unable to make pay- | 
ment for the land. 


~The applicant appears to have complied pith both the ‘isttes and a 


spirit of the law; and, in my judgment, his inability to plant a crop by. 
reason of drouth is within the intent of the resolution, and. the relief 7 
asked for should have been ¢ granted. | 
| /Your decision i is reversed. x 


at 
PRACTICE-AFFIDAVIT OF CONTEST—CORROBOR ATION. 


PATTERSON O MASSEY, 
“AND 
| Buckiey Ve MASsEy. 


| The loeal officers are Sarees in rejecting an affidavit of contest. if itis not corrob- 
orated as required by the rules of practice. 


It an affidavit.of contest is made upon facts within the knowledge. of the aohtes tant 
_ .it may be corroborated by witnesses who base their statements upon information 
-. and belief; but if the allegations of the contestant are based upon information: 
and belief, they must be supported by one or two witnesses whose statements rest 
_ upon, facts within their knowledge. | 


Secretar ty Smith to the Commissioner of the General Land opie, Mae 
| | 6; 1893, . 


| By your letter of February 14, 1893, you transmitted the papers in.» 
_ the case of George F. Patterson v, George W. Massey, on the appeal of 
Patterson from your decisions of September 28, and November 25, 189 2, 
7 rejecting his application to coutest Massey’s comaited cash entry for 
_ the NW. 4 of Sec. 34, T. 12 N,, R. 3 E., Oklahoma es district, 
| Oklahoma Territory. . 


On the 20th day of Febr uary, 1893, said case was ee span i bie 2 


Secretary Noble, and the parties nobiiied: — 
/On the 25th day of March, 1893, you transmitted: the appeal of Wil- 7 
liam H. Buckley from your decision of September 28, 1892, denying his | 
application to contest Massey’s said entry for said tact: | | 
-The record shows that on the 28th day of February, 1891, Massey. 
mate homestead entry for the tract; that on the 5th. day of. August, 
1892, he commuted it to cash entry; that on January 2, 1892, Buckley 








2, 392 "DECISIONS RELATING ‘TO THE : PUBLIC. LANDS. 


oie filed i in ane local offize. his application to: be allowed to ‘don ceat said: dene . 


. 7 try, which was rejected by tHe: register and: receiver, | eu affidavit is 


- as 3 follows: 


“BEFORE, THE. u. ‘Ss. os re ee = Oe. inte sone 


— TERRITORY or ‘OKLAHOMA, 
County of Oklahoma, ss. | | 
Personally appeared before ine, Elva C. Barrows, a notary public in and for Okla- 
homa county, Oklahoma Territory, William W. Buckley, who being duly sworn ac- 
cording to law, on oath states: 
I am acquainted with the tract of land embraced in the H.E. of George W. 
“Massey, being H. EB... : . .°. made on the . .... dayof .. .". 189, 
at the U. S. Land Office, Oklahoma City, O. T., for the NW. 4, Sec. 34, Tp. 12, N.R.3 
W.; that your affiant is informed and verily believes that said entry was fraudulent 


in ite incep tion and is held for. speculative: purposes, in this: That on the 40th day 
Of April, 1889, one William J. McClure male H, E. for the above: described tract at. 
the U. 8. Land Office, Guthrie, I. T., how 0. Hie said H. i, being H. E. 425, Guthrie 

seriés; that after the making of sail H. BE. and Bnlor to the hearing. of the several 

_ contests in relation to the same, which ‘contests. are. hereinafter more specifically a 

hte mentioned, the said William Jed McClure, as your affiant is. informed, testified in a . 

_- certain. contest case in which Carley J. Blanchard, Vestal Cook aud: Ewers White | 


were interested, and were parties, to such a state of facts as- under. the rulings of 


k - _ the register and receiver andthe Commissioner of the General Land ‘Office and also. ~~ | 
"i! he Secretary of the Interior, received. since the said. entry of Massey’s was made, . 


would disqualify him from waking or holding an’ entry. within: tho limits: of the 


ae Jands. declared open to entry and settlement hy the’ President’s proclamation of | : 
. March 23, 1889, and the act of Congvess of March 2, 1839, under which said proclas 
‘mation was issned; that after said. falling: had besn shaile aud promulg ated, as. before 


mentioned the aid William J. “McClure did. enter. into a fraudulent and collusive 


os agreement whereby: George W. Massey was to make a ‘fraudulent. purchase of said ey 


- McClure’s intérest ith. said claim, which interest amounted to nothing more than the 


> improvements he had placed upon the land for the fictitious sum of thirty thousand 7. 
dollars, said payment being made in notes signed by the said Massey and said Massey 
at that. time: being a man of moderate means and ‘not solvent if said colléctions were 0-0 


demanded; that: said sale and traisfer Was. accompanied by ‘the making of the. re- . 


a . linquishment cf William J. McClure to his said H. E. No. 425, which relinquishment 


- was presented simultaneously with the application of } Massey to enter-said tract — ; 
which entry was allowel aad receiver's rezzipt No. satan a! issued therefor; that. 


said H.E. of’ George W. Massey was fraudulently made.as your affiant. is. informed 


and verily believes, for and in the interest of the said William J. McClure and for 
the purpose of protecting him in his title to. a valuable tract of land lyi ing contin- 
gent to, Oklahoma City, @. T.,.and for speculative purposes, as is fully shown from the 
price paid, and not for ag nicalearal purposes; that since the making of the entry of 
the said George W. Massey said William J. McClure has continued to reside in the 
same house oceupied by him ou said tract and. has used said dwelling house, cor- 
rals, out-buildiugs and other appurtenances as his home, claiming to be a tenant of: 
the said Massey’s; that Oklahoma City, a city of several thousand inhabitants is 
iocated upon the S. E.4, and the south half of the NE. 4 of Sec.32, Tp. 12N., R. 3 — 
W., and immediately west of the south portion of the tract covered by the said H.. 

KH. No. ... . . of George W. Massey’s; that prior to the. making of the said - 


: : entry of said Massey’s and since. said: entry was: made, the. relations of the said Wil- ; 
liam J.McClure and George W. Massey have been close: and: intimate; all of which — 

a statements are made Wp ou information and belief, as obtained from parties who he 
< believes’ to be reliable; that John B.. Koonce, who filed affilavit of contest No. _ ; 
eas way Be. Guthrie series, against the entry a said William J. McClure before men- ara 
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tione d, and involving the above detexitved tract, is: disqualified from taking the 
same or from making entry thereon, for the reason that the said Koonce as your -_ 
affiant is informed and verily believes, did enter upon and occupy a portion: of the 


lands declared open to entry and settlement by the act of Congress of March 2, 1889, “et 


aud. the President’s proclamation dated March 23, 1889, issued therennder; that Wil- 
liam P. Slavens who filed affidavit of contest No. . ... —. Guthrie series: against 
the H.E.of William J.McClure above named and against the tract of land above 
described, is as your affiant is informed and verily believes disqualified from either 
claiming or entering said tract for the reason th at he did enter upon and occupy a 
portion ‘of the lands declared open to entry and. settlement by the act of Congress of 
March 2, 1889, and the President’s proclamation, da ted March 23,1889, issued there- 
under, coutrary to law, all of which statements, made upon information and belief, : 
derive from reliable sources, your affiant asks to be allowed to prove at such time . 
aud place as may be named by the register and receiver or the Hon. Commissioner 
of the General Land Office for a hearing in said’ cause, and asks to be allowed to 
prove said allegations, and that the H. E.of George W. Massey be canceled, the con- 
tests of Koonce and Slavens be dismissed and your affiant be awarded-the prefer- 
ence right of entry under the act of May 14, 1880, he, cone atfiant to pay ihe ex- 
. penses of such hearing, 
“WILLIAM H. ‘BucKiey. 
7 Subscribed and sworn to before me, thi is 10th any of Septeniber, 1891. 
Eva C, Barrows, — 
Notary Public. 
(My coinmission expires: ‘April 14, 1895. ) a 
' TBRRITORY OF OKLAHOMA, 
Oklahoma County, 8s. | 7 
Personally appeared before me, 1. C, Sent who sane duly sworn upon oath et 
says that he has read the foregoing affidavit of William H. Backley and knows 
- the Gonterts thereof, that aoe are true, to the best of his knowledge and belief. 
? . | ve Cia Gs Ham. 
Subser ibed and sworn to before n me this 7th ae of January, 1892. 
: | Hucu H. HILimMan, 
Notary Public. 
(Com n Ex. Dee. 29, 1894.) 


Buckley ‘appealed from the action of the reg a and receiver to you. 

On the 8th day of August, 1892 , Patterson filed an application to 
comtest Massey’ S cash entry; that on the 28th day of September, 1892, 
you considered Buckley’s appeal from the rejection of his application 
to contest, and affirmed the judgment of the register and receiver ce- 
nying it; that on the same day you considered Patterson’s application 
‘to contest said entry, and denied it; that a motion for review of said 
decision was filed by Patterson, and on the 25th day of November, 
1892, said motion was denied by you. 

From your actions, as above outlined, ere and Patterson both 
appeal. 
_. While these appeals present Fo: Separate and distinct cases See aS. 
they both seek to assail Massey’s entry, I have thought best to con | 
sider them both together and determine the question involved i in | them | 
in one decision, . i 

Inasmuch as Buckley’ S. ala was filed first in point of time, 
his application will be disposed of first. ~The loeal officer’s action is 
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a <endorbed on ‘the back of his ‘application as: “follows: “ORej, for the rea- ” 


son that the same is not properly corroborated. Fee tendered. Jan. i 


= : =. 1892 , 30 days for appeal.” ” This affidavit was sworn to by Buckley. on: 
the 10th day of September, 1891, neatly four months before it was filed — 


in the local land office; it iwas tiled there on the Qnd day of January,. 
1892, and at the time it was. filed it was notin any way corroborated, 


: for that which was evidently. intended as a corroboration of it consists , : : 


of a written statement, endorsed on the affidavit, male. by E. C. Hamill. 


and sworn to by him on the 7th day of January, 1892, the day the local 
officers. passed upon and rejected the affidavit; it does not appear very 


clearly whether Hamill’s . statement was . endorsed upon it before or . 


after the same was acted upon by the local officers, but-it may very 


~ reasonably be concluded that at the time they acted npon the contest. = 
affidavit, Hamill’s statement was not endorsed. upon.the paper, and if — | 


2 this were so, then. there. was. nothing | to corroborate Buckley’s .affi- ae 


Sy . davit at the time they acted. Tn their action they. simply exercised - 


their discretion, and i in or ‘der to have their action reversed, itis ineum- — 


aetT bent upon Buckley to show that they abused auch disoretion, \ which ~ = 


Se the party complaining fails to do. 


The local officers ‘are justified i in apetng an affidavit of poles if it 


oe ae not corroborated, as required by the rules of. practice. Farmer», 
Moreland e L. Dz 146); Atlantic and Paeitic. th, ‘R. Co. w Bro QI. | 


Dp, 427). 


Itis practically eouceiea by sunset for ipaalcnen in ‘their ar primient” | 


-. ~ that. the above. cited. cases are conclusive. in a case where there is no 7 


corroborating affidavit filed, but they claim: that Buckley’s affidavit — 


“was corroborated by: the sworn statement of Hamill, at the time the . 


| local officers: acted upon it, and you seem to inane babe this view of it - 
in the décision. appealed from. 


2 While I take a different view of. the case in this is respact, yeti eet - | _ 
as counsel for. Buckley. have elabor ately ar gued the case upon the theory 


that Hamill’s. sworn statements were a sufficient corroboration under — 


s i the rules of pr actice, and have cited depar tmental decisions which they a 
claim sustain their theory, I will briefly consider the case and authori- ~~ 


- ties relied on by them, upon the eee that Hamill’ statements were 


before the local officers. | | 

You found that: the ‘allegations in “Buckley's pe tition, if oe 
Ww eonid not warrant a cancellation of the entry, and Iam inclined to — 
adopt your view of it; yet, conceding this to be eSOEeUS 16 does. not 
follow that there was error in rejecting ‘it. 


-..° “In Paulson v. Owen (15 L. D,, 114), it o held that an affidavit of , 7 a 
_” gontest may be based on the infor mation. and belief of the contestant, 


There the affidavit was corroborated. by the affidavit of one witness 
stating material facts within the actual knowledge of the affiant. | > as. 4 
In the case of Epps». Kirby (15 L. D. , 309), the contest was insti- 


5 tuted * a desert 1 land /Sntty 3 ; the alidavit alleged that the land _ - 7 
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Covered by said entry was in no » respect desert land. This affidavit 

was corroborated by two witnesses who swore that they knew its con- 

tents, and that they knew the land involved, and. believed the state- 

ments in the affidavit to be true. 

‘In Hyde et al v. Warren et al (14 hie Ds, , 576), the Department oan 
that the contest affidavit “was suffi sient corroborated,” without set- - 

ting out at length the facts upon which the finding was made. 
In the same case on review (15 DL. D., 415), it was said— 


The corroborating. affidavits in this case are. somewhat loosely drawn, but it is not 
difficult to conclude that. they aver the truth of the charges in the contest atfidavit. 
After this further consideration of the question, I can but reaffirm the statement in 
the original decision, that this affidavit is sufficiently corroborated. 


“In this case Buckley’s affidavit itself is based upon information anid 


belief that the entry was fraudulent-in its ince ption; Hamill’s corrobo- — : 


rating statements ate “that he has read the foregoing. affidavit . . . 


“gag. Bd knows the contents thereof, that they are true to the best a | 


of his knowledge and belief.” This on ly. amounts. to an averment that 
he is informed and believes that Buckley has been informed and that 
Buckley believes: the charges male in his contest affidavit to be true. 
Such an averment cannot be properly held as a ‘corroboration, either. 
Within the spirit or letter of the rule of practice, which requires the 
contest affidavit to be accompanied by the affidavits of.one or more 
“witnesses “in eure of ang aliseatous made.” See Rule 3 of Rules 
of Practice, es 
The allegation that eae sn was paanigne meee that the ae 
- Inan was disqualified, and the other charges made by Buckley on infor- 
mation and belief, are in no wise supported by the fact that Hamill’s’. 
- knows what such allegations are and believes them to be true. The 
rules requite the contestant to fully set forth the facts which constitute 
the grounds of contest, which may be done upon: the information and. - 
belief of the contestant: but these allegations must be supported by. 
one or more witnesses: When the affidavit itself. i is made upon facts _ 
within the knowledge ot the contestant, they may be supported by wit- 
nesses who base their statements upon information and belief; when 


~ the allegations of the affidavit itself are based upon the ‘formation 


and belief of the contestant, they must be corroborated by one or more 
witnesses whose statements must be based upon facts within their: 
knowledge, anid not upon mere information and belief. For the fore- 
- going’ reasons your judgment dismissing ueere s petition | to contest 
is affirmed.. | 
This brings ine to the. cousideration of the applicatio’ of Basin 
to contest Massey’s entry, which was filed in the local office August 8, 
1892, and transmitted to you accompanied with a ape of the ocelot 
in which he stated that: : | 


We have carefully sonsideeea this matter and ‘eeontnenl that the application 


$0 contest: be denied.. The proof is regular. in all respects, and in our opinion per- 


-mission.to contest in this case.is ouly asked for the purpose of annoyance and delay , 


* 
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ee in the hope of thereby ee able to procure money ‘from the parties ae purchiiéed | 
ths land. We personally know the defendant, and from: his appearance it is our 
opinion he will live but a few months. at most. He is one of. our best: citizens, and - 
we think his entire connection with the tract of land has been in good faith. If _ 


permission to contest is granted in this case, we believe it will be far reaching i in its ee 7 


oe influence for evil, as we have i in this city a class of men who will. consider this case 
_. @ precedent, and who will annoy and harass every man who: makes. final proof. on 
: valuable claims in our land district. i os | : | | 


7 The affidavit of contest sets forth that ee Piteaeond is oui I acquainted. 
eesti the tract embraced in. Massey’ Ss entry, and that affiant—. 


_ Has been iniformed and believes, and so states upon oath, that said final pr oof was. Se °F 
ae fraudulently and illeg gally made, and i in violation of the ‘oaths in said final proofin — 
_ this, to wit: That the said Goonies: Ww. Massey did prior. to said. tinal proof, enter 

«Into a fraudulent aud illegal’ contract’ and agreement. with one CO. W. Price and . 
others, by the terms and conditions of which | and for valuable considerations: the _ = 
_- said Massey agreed to make final proof on said tract and to.conveya portion of said 

- tract to the said C. W. Price and others, by good and sufficient deed of warranty. 


That said George W. Massey has already received a portion of the consideration on 


Said contract, and that said contract is in full force and effect, That the statements 


made in said fiual proof, under oath, that said Massey had not contracted to Sell, or 


alienate any portion of said tract, was made contrary, to the true facts, and renders — 
. his final proof fraudulent and void, and-this the contestant asks permission to prove 


at such time and place as may be named for a hearing for said cause, he tle contest- 
ant, paying such éxpenses of said hearing as.are by law required. 

._ At the same time and. es Seymour S. Price appeared and upon 
oath stated : | 


That he has heard read the within affidavit of G. F, Patterson and knows the con-.- 


telits thereof, and that the things and matters therein stated, so far as related - to C. 
W.. Price, are, to his’ own personal knowledge, true. 


Afterwards, on the 3lst day of October, 1892, Patterson filed a sup-- 


plemental affidavit, in which he alleges that: Massey was not a quali- 
fied entryman at the date said entry was made, and that said home- 
stead entry was illegal and void, for the reason that. Massey entered 
the territory of Oklahoma prior to noon on April 22, 1889, contrary to 


law. This affidavit is corroborated by Henry Overman. 
- This supplemental affidavit was made after you had denied his origi- 


nal application and was forwarded by you to the Department. Y ow 


denied Patterson’ Ss original application upon the authority of Aldrich | coe 
-#, Andersou (2 L: D., 71), Said case has not been followed. by the 
‘Department, but. has been practically « overruled. See Molinari Ce 


Ae Scolary (15 L. D., 201). 





‘Tam satisfied that Paitecons orig inal affidavit « states facts sufficient on, 
to warrant an investigation of the matters it charges under the rulings a 
_of this Department, as to the bona fides of Massey’s entry. Thesame = | 
‘is true of his supplemental affidavit. They are both sufficiently cor- — 
‘roborated. under the rules. of practice. It follows. that you erred in — 
denying his application. — ‘The papers in the case are herewith returned - 

.... Awith the direction that you order a hearing upon Patterson’s applica- utes 

ee _ tion with: the least Possible delay, b before the local. officers of the pee ies 3 
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| land office, under the rules of snobs: Upon the testimony take | 
thereat the local officers will adj udicate the. case without delay and it. 


will take the usual course. . | oe 
You for warded, without action on your part, the papers in the case 


. of the rejected anolidatiod of one James Graham for the land involved 


in this case, which was transmitted by the. register and. receiver to you 
on the 11th day of January, 1893. The papers iu the Graham matter 
are herewith returned with the direction that action thereon be sus- 
pended until the case of Patterson v. Ee aeeey 1S finally disposed of and 
then for proper action ney yous | 


TOWN SITE APPROPRIATION—SCRIP LOCATION. 


McCuusney Br AL. v. ABERDEEN ‘Br AL. | 
bie whois snot a ae in interest is not entitled to be heard on appeal. ; 
The mere fact that a tract of land has beer included within the corporate limits of 

a city or town, does not prevent entry of the same under the general land laws, 

° provided that it can not be entéred as a town site by the ieicioal authorities. ' 

Land actually settled upon, and mee and occupied for tomy site purposes is not sub- 
ject to se location. 


Secretary Smith to. the Ooititiits issioner af ite ern Land a Aprit 
26, 1893. 


. [have considered the case of J ohn di McChesney and Josenh M.. 
Kean v. The City of Aberdeen, Abner C. McAllister, Harry E. Brooke, 
Helen M. Smith, and Peter O. Arten, involving. the SE. 4 of Sec. 14, 
~ 'T. 123, R. 64 W., Aberdeen, South Dakota. , 

You rejected the claims of the city of Aberdeen, McAllister, Brooke - 
Smith and Arten, and awarded the land to McChesney and. Kean ° 
under their applications to eae Porterfield acy ipa: has. 
appealed. — : 

Lyman C, Dayton was not. a party to the case Before your sffite: 
he has, however, filed an appeal from your decision, aud has also filed 
what he Pernt a motion.and petition: for a review and recon- 
sideration of the decision of my predecessors, Secretary | N oble, Acting 
Secretary Muldrow and Secretary Vilas, and to reinstate his home- 
— stead entry No. 3823 for the above tract of land. 

_ It is proper, in view of this action, that some statement be made i in 
relation to the entry and claim of said. Lyman ©. Dayton, 

He made homestead entry for-this land September 25, 1884. - | 
. ‘This entry was allowed under the decision of Acting Secretary Jos-. 

lyn, dated August 8, 1884 (11 C. L. O., 202), upon the ground that Day- | 
ton had filed the first application to nae entry .m connection with his. _ 
- contest against the former entry of Scott for said land. Ona motion 
for review of this decision, filed by James R. Dayton, a party in. inter 
est, ny Pree ooty Secretary ay under date of onan 9, 1885, | 
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i . ordered a hearing between said Lyman C. and J ames, R. Dayton, ‘This - | 
, order Was as follows: : | oa —- 


Tt should be obsérved that in this case the real contest lies between James R. and 
‘Lyman C, Dayton,.and that the finding in favor of the latter Festod. on the record ag. 


it reached this Department. . 
_ It has, however, been persistently tie aed on the behalf of the said Dayionk that 7 


-.tthe record in some particulars was incomplete, and this, taken in connection with a. 


_a other claims asserted by the said contesting parties, on which there is no evidence ee 
- to warrant action, has made it advisable, to order.a hearing with De reference 


- to the following points:. 


i. As to the time when an application to enter the tract in dispute Was first filed : 7 


by either of the said Daytons, the nature of such application and why made. | | 
2, As to whether James R. Dayton applied to amend his application to enter the | 
said tract.and take the same under the homestead law. : = 
| 3. As to any improvements made by either of the contesting parties ‘upon said 
' jand, the extent and nattre of the same, and when made, as well as the location of | 
such improvements with reference to the legal subdivisions of the quarter. section. | 


4. As to the residence upon said tract or occupation thereof by either of the. said | a 


: ‘Daytons, when commenced and to whatextent maintained. 
You will therefore order a hearing in accordance with the foregoing. 


As the result of the hearing held under this order, the local officers 5 


ee found that a 

. ‘neither James R Dayton : nor Gyn C. Day ton havé ally valid ‘tight Stier. in law : 
or équity to this tract of land; that all their pretended. and assumed rights either of 
record or otherwise should be exmeeled and set pia and: the land held open to the | 

- first legal applicant. - 
Your predecessor affirmed the Aécision of the bea officers, finding ie 
in effect that the contests initiated by both the ee. were oo a 
tive and hence of no effect. _ 
On appeal to this Department Acting Secietary Maldrow found ‘hat = 


2 the decision of the Department dated August 8, 1884, which allowed - | 


- the entry of Lyman ©. Dayton upon the grounds ‘that iy had filed the 
_ first application to enter the land when embraced in the. prior timber — 
culture entry of Scott, which he had contested, could not stand, for the 
‘reason that the apidenes showed that he had not filed the first applica: | 
‘tion to make entry. He further found, that said Dayton’s action was: 
speculative, and that he had not at any time intended to take the land 
for bona fide settlement, oe he therefore canceled his homestead enuy, 

: - L. D)., 164). | 
~~ Ona motion for review my predecessor, Betrotary Vila, on ‘Febru. | 
ary 25, 1889 (8 L. D., 248); rendered an elaborate decision, in which he _ 
sustained the decision of Acting Secretary Muldrow. In this decision ; 
_. it was expressly held that the entry of Dayton was invalid at incep- — 
tion, and that it 1 was properly | canceled, and that. by ‘ - ‘due proces of - 
law? | 


Ona motion for re-review, my predecessor, Saantary Noble, dndee : : ; 
date of July 17, 1889 (9 : 9 38), pengienes oe decision of pereeey i 


7 : Vilas. | 


-The government is a party it in i tenoet in every contest. ete to. a 


ae public lands, in so far as seeing that the requirements of the law are : | 
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faithfully obsér ved. This is a principle too firmly established 6 require. | 
discussion., Russell v. Gerold (10 L. D., 18), and: the cases therein = ‘ 


cited... When this principle is taken en consideration, together with — 
the order issued by Secretary Lamar, there can be no doubt but. that 
the Department was fully justified. in passing judg ment-on the validity 
of Dayton’s entry at its inception, as well as upon the auesuen of his | 


-. compliance with the law. before and after his entry. 


There is really nothing new in the motions, petitions, and arguments - 


advanced by Mr. Dayton. His contention, presented in various forms, 7 


really amounts to this, that his entry was valid at inception, and, that 
it was canceled without due process of law; but on both of these points 
the Department has, after careful investigation and elaborate argu- | 
‘ment, passed judgment. That judgment has become final under all 


| the rules of law and practice, and it will not be disturbed at this late — 


day; hence his motion and petition for a review and reconsideration of. 


the decisions of my predecessors ake ‘denied. _ Dayton was in no way a_ 


_ party in interest. before your office in the case decided by you, and 
- which is now before me, and he had no right of appeal therein. His © 


appeal is therefore dismissed without further consideration. 


In your decision of February 20, 1892, you rejected the application < 


' of the city. of Aberdeen, filed through its mayor, to enter this land 


_ “as an additional entry to the townsite o Aber deen. ue ae nore of 
this rejection is stated as follows: 2 
The city of Aberdeen in no manner owes its existence to the towanite laws of the 


United-States, bub was incorporated under the Territor ial laws of Dakota, being — | 


located wholly on private lands. As such, and being so located, ae city. of Aber- 
deen cannot exercise any functions of a gover nment townsite. — 


Without passing on the. correctness of this ruling, it is sufficient to | 


jremark that the city of Aberdeen did not appeal from your decision, — | 
but it does not follow that said land cannot be entered under the town- 
site laws by the occupants thereof, provided it is actually inhabited, oc- 


cupied and used for townsite purposes. In the application by the > 


_ townsite of Aberdeen to enter the land, it is alleged that it is used for | 


townsite purposes. This, of course, is a question of fact. | 
You rejected the pre-emption claim of McAllister, upon the ground ; 
‘that the Jand was included within the eee. limits of. the Se 


. of Aberdeen.. 


He appealed. — : 

- tis the ruling of the Deparment ‘that fis mere fact that a iract of 
government land has been included within the corporate limits of a | 
‘city or town, does not prevent entry of the same under the general land. 
laws, provided that said tract of land cannot be entered as a townsite | 
by the authorities of said town. or oy ane vo. Gr and. J unction (on 
TEVIOW) (16 L. D., 127). 


Your decision, therefore, rejecting ‘the diay of McAllister, cannot be a 


sustained on the ground Pesieuey. yy you; j it does not follow, ear 


a - that he'i is sititled to hier the’ land. ‘That will depend upon the facts . a 
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— oe connected with this tract. 





You awarded the land to" oe and ‘Kosn upon their oSfiea” | 


= : tion to locate Porterfield scrip thereon. This decision i is based upon the . 
case of Lewis, et al. v. Town of Seattle, et at, (l. L. D. ) £97), In which it 
~ was held that:, 7 | 


Said scrip may be located upon offered or unotfered land, upon land - withiu the 
limits of an ‘incor porated town, and that no mere de facto appropriatiou can defeat 
or preclude the location of the same. 


While it is true that a mere de fucto rane iat of. the land. will 


not prevent. the location of scrip, it is the ruling of the Department. 

3 that land which is actually settled upon and used and oceup led for tow Tie 
site pur poses, is not subject to scrip location. er 
~. It will thus be seen, that before an intelligent decision: can beren- © 
dered in this case, the fasts in ‘relation to the townsite settlement and, - 

* occupation of this land must be ascertained. mee < Rt he Se 
As before stated, the decisions of the Depaneae on he cial of ne 2 
poe Daytons to. this nec of land have become final and conclusive; you... . 

will, however, instruct the local. officers to.or der a, hearing inrelation 
to. the land, shore ‘the facts in reference to its settlement, occupation 
and use may be ascer tained, in order that the Department may have a | 
basis upon which to determine its fu ture disposal, whether it should be 3 See 
~ reserved for townsite purposes, or whether it should be entered . ‘aga 
part of the townsite of Aberdeen, or asa separate townsite, | or. should 2 
-_ be awarded. to the pre- -emption claimant, or to the serip. applicants. — 
‘The facts are uot known to the. Department, ‘and before an intelligent: : 
ts amd just decision can be rendered, the facts must be shown. — : 


AS soon as the evidence i is received, the ‘case should. be made special ae 


and decided se you, in or rder that it may be bases — of. 


i ‘TIMBER LAND-SETTLEMENT RIGHT. ; 
= | BRUNET ET AL. 7, | TWIDLE. 


A scbileniaiy not made in good faith, but for the purpose of securing the bes | 
erowing on the land, will not. defeat the slibeednoul application. of another to 
purchase under the act of June 3,. 187 8. 7 | . 


First Assistant ‘Beoretayy Ye Chandler to the Commissioner of the General 


Land Office, ae a7, 1893, 


On the 23d of April; 1889, } Napoleon. Br nnet filed application to pur- 
chase the W. 4 of the NE. 4, and the. W. 4 of the SE. { of Sec. 35, T. 36 
pee a, R. 7 ‘Bs ‘Seattle land district, Washington, under the provisions of 
Se the act of J une 3, 1878, (20 Stat., 89). On. the same day, Edward Mc- — 
oe Keown applied to purchase the ee half of both. said cuarter on 
a under the provisions: of the same. Jaw. Cae 27 |  % 








— 
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On the 25th of F aig. 1889, Henry J. Twidle ‘made homestead entry 
for the NH. 4 of said section, and offered final commutation proof int 
_ support of his entry, on the 20th of November, of. the same year, alleg- ._ 

- ing that he established his residence on the tract on the 19th of March, _ 

. 1889, 

Both Brunet and McKeown filed protests against the. serene of 
such proof, on the ground that the tract was, unfit for agricultural pur- 
poses, and only valuable for 1ts timber. | 

The hearing which followed, commenced on the 20th of ae ait 1890, 
and ended on the 30th of that month. For the purposes of ‘the trial, 
the cases.of the two applicants to purchase were consolidated, and by 
. stipulation, the claims of both were to be decided upon the testimouy 
submitted. 

On the 12th of March, 1891, the local sifiders united i in a decision i in 


3 favor of the applicants if purchase, holding that the homestead: entry — 


of Twidle was made for speculative purposes, to obtain possession of | 
. the land for its timber, and recommended that it be canceled. 7 
On the 29th of March, 1892, you reversed their decision, on the 


ground that Twidle was a bona fide settler, and had improvements | 
upon the land on the 23d of April, 1889, and that the act of June3> | 


1878, provided that timber land entries could not be made of land thus 
: situated, without regard to its character. 

Brunet and McKeown unite in an appeal. from a your decision, ana 
thus bring the case to the Department. 


' The testimony in the case is very conflicting. The witnesses on the: as 


. part of Twidle testify that there are from forty to: sixty acres of the 
land. which, if cleared of its timber, could be cultivated, and so far as" 


they know, would produce such agricultural crops as are grown in that ~~ 


part of the State of Washington. That in their judgment, the soil is 
- sufficiently good for that purpose, and the land not more than five or 
Six hundred feet above the Skagit river. 

On the other side, the witnesses testify that here. is not an. acre in. 
any one place which could be plowed, and not .more than five or six 


acres on the whole tract which could be cultivated, if all the small — 


patches with good soil could be concentrated. That the balance is too | 
rocky, gravelly, rough, broken. and steep to be of any value for the © 
ordinary ptrposes of agriculture. That at the south line the land is 
about twelve hundred feet above the Skagit river, while at the north — 
line it is a thousand feet higher. That people in that section do not 
attempt to farm land SWC. even five or six hundred feet above said 

river. | 

The improvements of Twidle. consist of : a cabin on the soutien 

corner of the quarter section, au acre or thereabouts cleared, so far as 
the small trees and brush are concerned, a half acre sown to oe seed, 

and eight or ten small apple tr eeS planted. | $4 , 


—12771—vou 16 26 
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_. ‘The ene trees upon ‘this - clear ed” ‘ground W were: all left ending. | 
ae being from twenty-five to thir ty-four in ‘number, accor ding to the count 
of different witnesses, and averag ging about four ‘thousand feet of timber - 

to the tree. It, was shown that the apple tr ees could not thrive so long 


ae as they were overshadowed: by the large fir trees, and that the large _ 


Siroyed by felling the trees upon the rough, rocky and steep ground. 
Twidle claims to have established his residence upon the- land in a 


house built by him, on the 19th of March, 1889, and to have resided 
~ ‘there continuously until he made final proof: He then left, and did not 
“return until the Saturday before the hearing, when he paid a visit to 
the tract. He does not explain how he busied himself upon the land 


during the spring, summer and fall of 1889,-as he raised no crops or 
garden truck and did not sow his grass seed. until fall. Notwithstand- 
ing this positive testimony by Twidle: that he raised nothing on the 


land during 1889, one of-his witnesses, Philip Neary, testified that he 
saw him digging potatoes on the tract in the fall of that year. This — 


witness was lar gely 1 relied upon to. Drove; the agricultural character of 
the land. 
All the witheasds for the applicants to pur chase, testified as to the 


' temporary. character of the cabin erected by Twidle, and one of them, 


trees could not be eu: down. without aeag or eC Sene: the epRte 
trees. 3 : 

As to the quantity of timber or ‘Yuinber on the tract, the -wittiésses ~~ 
- differed more than half. Those for the homesteader estimated the — 

| quantity at from three to four million feet, worth twenty-five cents per 
thousand, while the witnesses for the applicants: to purchase, placed the | 

quantity at from eight to ten million,. and the value at from fifty to: 

seventy-five cents per thousand, as it stood. This was the quantity of © 

merchantable lumber, excluding that which would be damaged or de- 


in speaking of his improvements, said: “TI should judge that it was all - | 


| “fictitious; there is nothing there that would be ‘permanent, it is only — _ | 
- just a sham; there 4 18 nothing done; if a: main was going to live there, We ; 

' he would want some place to live, and there is no indication of perma- — 
~nency atall.” - This statement of the witness Decatur, was not contra= | 
dicted by any witness for Twidle, who- admitted that he had not cae Be 
attempted to live in the house in the winter. 3 


I deem it unnecessary to allude at greater ingens to the canon ae 


eet 36, and the reports of the special agent of the Department, who exain- 





in the case. ‘The field notes of the ‘surveyor who surveyed township — | 


| ned the land prior to the filing of the plats in the local office, show | 
that the entire township is mountainous, unfit for ‘agr icultur al ‘Purposes, oe 
- and chiefly valuable for timber. ; ee 
_. It is true that the act of June 3, 1878, yaich pr ovides for the sale of ’ 
timber land, recognizes the right to appropriate such lands under the = 
- -gettlement laws,. but it was held.in Porter v. Throop (6 L. D., 691), that. 
ee oe settlements on Jands embraced in said act, should be 8 closely scrutinized; 7 
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as ‘the: character of the land: may, in connection with other facts in the 
case, affect the question of the settler’s good faith. 
| The same views were expressed in the case of Wright v. Larson (1 L. 


_. D., 555). In that case it was said that “a settlement to be bona Jide : 


must be made for the purpose of making the tract a home, and a settle- 


‘ment for the purpose of securing the timber on the land, or for any. 
other purpose than establishing a home, is not bona fide settlement - 
within the meaning of the act of June 3, 1878.” In that case, the — 


Department awarded the land to the aeolian to: purchase, reversing 
the decisions of the local officers, and of your office, welch had given 
it to the homesteader. | 
In the case at bar, the local officers found that Twidle was not a ier | 
fide settler upon the land, and that he did not make his homestead. 
entry for the purpose of maine his home upon the tract.’ In support . 
. of this finding, they refer to the careful manner in which he “ omitted 
to cut down the merchantable trees in the immediate vicinity of his 
- cabin, but with an eye to the value. of the timber, left them standing, 
while he cleared out the undergrowth and planted his fruit trees.” _ 


In the case of Miller 7. McMillen (14 L. D., 160), it was held. that: 


‘“‘ the presence of improvements on a tract of jend will not exclude the 
same from disposition under the act of June 3, 1878, where said i improve- 
ments are not made and. maintained under a bona fide occupation of - 
the land.” In that case, your decision, which awarded the Jand. to the 
pre-emptor, was reversed by the Department. 

All the facts’and circumstances of the case at bar, convince me that 
Twidle’s was not a bona fide settlement upon the land in question, for © 
the purpose of establishing a home ‘thereon, but that it was a colorable 
settlement, made with a-view of securing the benefit of the timber upon | 
the.tract. I think the local officers reached a correct conclusion in the 
case, and the decision appealed from’is accordingly reversed. — 

‘CONTESTANT—TIMBER CULTURE CONTEST. 
| MircHenn: V. SALEN. 


The validity of a contest is not affected by the fact that the contestant is a minor. 
‘During the suspension of the township plat a. timber culture entryman is ecoceed . 
| from compliance with law in the matter of cultivation and planting. — 
_ First ania Secretary Chandler to the Commissioner of the General | 

7 Land Office, April 27, 1893. 


‘This record presents the appeal of Abram Salen from your decision, | 
dated December 23, 1891, in the case of Arthur B. Mitchell 7. Abram 
‘Salen, involving the NW. 4 , Sec. 5, T.58,, B. 44 Ws oe land dis- 
trict, Colorado. : ° 3 
Salen made timber culture ee for said tract’ Acast 16, 1886, at 


the Denver office. On August 19, 1889, Mitchell filed a contest against 7 


‘said entry charging failure to comply with the law in the matter of cul- 


i 
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oerer a. planting. “Upon a Aaa) ee ‘the register’ ade meee = 
~~ found for the contestant, and upon appeal, you affirmed their: judgment, 


The testimony submitted at the hearing on. said contest is sufficiently 


| stated in your said. decision, and. shows. that Salen broke ten acres of | - 


ae ho the land in 1888, but did no planting or cuitivation. | 


Tt. is urged by” the appellant, however, that. the ‘conte sont was a 


minor and disqualified: as a contestant. This is immaterial. ‘Under 
the rulings of the Department, the government i is. @ par ty to every con- _ 
-. test and can, if it chooses, act upon the record mud ca ancel the ney, pure ae 
regardless of contestant’s s qualifications. | oS. 
Counsel for appellant also alleged, and the records: of 5 your office show, : ee 
that the township plat was suspended May 12, 1887, and restored by. - 
your order dated June 20, 1889, hence it is urged. that the claimant’s. | 
“entry should. not be cancalad - “ for. a failure to comply with the law, 
. without an allowance of sufficient time after the completion of the offi: 
~ cial'survey, and giving of official notice of the s Sana to. do the work 
required by law.” | 


-In the case of bgt Brigkley (10 L. D. 207), 2 re ‘ni-that of Beley- Ve 


* Cook (15 L. D.; 215), it is held, in effect, that during the suspension of — 


a township — an entryman under. the homestead law.is excused from. 
compliance with that law. i : 
The rule thus laid down is, by analogy, applicable to a claimant und er 


-. . the ‘timber culture law, and consequently obtains in the case at bar. 


As the record shows that the township plat was suspended more 
than three months before the expiration of the first year of Salen’s 
entry, and that Mitchell’s contest against said entry was initiated 
within about two months after its restoration, it follows that Mitchell's 


contest is premature, and that it must therefore fail. 


Mitchells contest is accordingly dismissed. 
Your judgment is rever sed. 





TIMBER LAND—MABRIED WOMAN—BES JUDICATA. 
_ MERRITT v. PHILP. 


a The doctrine of res judicata is not applicable i in the absence of identity i in the per sons - | 


and parties. 


= . The right to reinstatement can. Bee be recog’ iced: where the adverse action | has 


become. final, and the claim. of another intervenes. 


Land covered by a growth. of timber SO extensive. and dense as ag sender +ne: et oe 


aga whole: substantially unfit for caltivaulon, 2 is of the char acter contemplated ae 
by the act. of June 3, 1878. | : 4 
A married. woman who. is scthased by ths law of the’ State. to eames and hold: 


realty as a Femme, a is qualified t to enter Jand for her own use under said act ae 


a of 1878. 


O83 First Assistant Seopetar yo Chandler. to ii Ce. of the Generat — io 


~ Land Office, April. a7, 1893. 


aoe “On “anust-9 9, 1883, Albert Philp” filed at the Stockton, Cal. land ae 
| ee office his s doclaratory s statement Ce 12 ae for the. WwW. oe of the NW. 4 oo 





89), 
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onsen: 25, and the E. kof the NE. 4 of See. 26, T. 5S, ‘R. aE. M.D. | 
M., alleging settlement July. 30,1883. 
“On August 20, 1883, Benjanin Merritt filed his sworn uetenient Wo, 
74) to pur chase said tr act under the timber act of June 3, 1878 (20 Stat., 


A hearing was duly had, and ‘ie case eerie came aie appeal fe this. | 
Department, was decided March 3, 1885, and is reported in Merritt: 
%. Short e¢ al (8 L. D., 485), Philp’s declatatory statement was ordered 


~ ganeeled because he had removed from land of his own to reside upon : 


the land in controversy, in violation of the second clause of section 
2260 of the Revised Statutes, and Merritt’s timber land application was 
rejected because the testimony showed “that the land is not of. such 


-. a character as contemplated in said act.” The land was “held Auer 


to. entry and settlement by the first legal applicant.”- 

On March 21, 1885, Philp made homestead entry (No. 4376) for said — 
land, and relinquished the same on September 9, 1889, when he made - 
ppl cation (No. 984) for said tract under said act of June 3,.1878, and 
November 23, 1889, was set for taking proof. On Moyeniber 22, 1889, 
he filed his abandonvignt of said land, and his wife, Annie Philp, made 
timber land application. (No. 1213) for said tract. On the same day 
‘Merritt filed an affidavit asking that he be allowed to contest said ap- 
plieation of Annie Philp, and tendered a supplemental application: to 
purchase said tract under said act. 

On November 30, 1889, Annie Philp adver tised that on eebeday 18, 
1890, she would submit proof before the local officers to establish 


~.. her elim to: said tract, when both parties appeared and submitted 


‘testimony. | 
Ou April 11, 1890, the local officers found that the tract is timbered 
land, and not qorieuleaal in character,” and concluded “that equity 

and good faith aeHuiEe that the original T. & 8. No. 74 application of 
Benjamin Merritt should be reinstated, and that he then have thé pref. — 
erence right during ninety days thereafter to purchase the land in con- 
test.” 

On appeal, by letter of March 22 , 1892 2, you reversed the decision of.’ 
the local officers, rejected Merritt's ‘supplemerital application, and held 
the application of Annie Philp for cancellation. | 7 
_ Both parties have appealed to this Department. 

The first question to be considered | relates to the character of this 
land. Is it, in the language of the act of June 3, 1878, “ valuable chiefly — 
for timber, but unfit for cultivation?” . This provision has recently been 
construed by the supreme court in the case of United States v. Budd _ 
(144 U. S., 154, 167), in which the rule is laid down that—“The chief 
value of the land must be its timber, and that timber must be so exten- 
_ give and so dense as to render the tract as a whole, in its present state, 
substantially unfit for cultivation.” Judged by this rule, the land must 
_ be considered “valuable chiefly for timber, but unfit for cultivation,” 
within the meaning of those terms as used i in said uy 


"4 
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The lana is. situated at. an altitude ofc over: - 5000 feet, ‘is s rocky % uaa of — 
roo granite formation. ~The. soil is shallow. aud poor, and | cannot be iris: 
gated on account. of its altitude. The attempts made to raise Crops 


thereon have all failed. - The season for raising crops is short... In the 
winter the ground is covered with deep snow. The tract is heavily 
timbered with pine, fir, and cedar trees, and was variously estimated 
tobe worth from $2 000 to $4,000 for its timber. There has lately 
grown up a greater demard for timber than formerly, and a lumber 


mill has been erected within a quarter or half of a mile of said tract, - -. 
and a gr eater amount, of lumber ing 1s. carried on now, than. afew. years on 


ago. 


“She contends that she is entitled to purchase and hold real-estate as a 


— femme sole under. the laws of the State of California. Shé has filed an. | 
affidavit. to that effect; also stating ‘ “that she pr oposes to purchase said 


land -with her separ te money, in which her husband has uo interest or 


claim, that said entry is made for her sole and separaté use and benefit, — 
that she has made no contract or agreement wher eby any interest what — 
; ' ever therein will inure to the benefit of her husband or a other per. ~ ae 
gon.” There is no evidence to the contrary. - 
. In the case of Isabella -M. Dwyer (6 L. D., 32), it was isla that | 


. As the laws of California permit. a married woman to purchase and 


hold realty as a femme.sole, and to control and manage her separate: 


property, free from all and any interference from her husband, I am of 
the opinion that the entryman in this caseis entitled to purchase under 
the act of June 3, 1878.” See Civil Code of California, Sections 162 
and 171. Nancy J. Harris s (11 lL. D., 371). 

_ The judgment in the former pontest rendered March 3, 1885, ar 
Merritt, was final, and disposed of his application. (No. 74) made 


‘August: 20, 1883. Before he took any steps to have the game rein-. 
stated, or ie file a supplemental application, Annie Philp had filed her 
- a application: ‘She was therefore prior in point of time. in putting her ers 
claim upon record. Her claim. intervened when the land was subject 
oe HO disposal, and cannot be defeated. by the subsequent. application of ae 
ee a Merritt. Henry T. Wells = (anipr 5 Dornen ®. Pina ee I. D,, 8; at tes 


The decision i in the case of Merritt v. Short et a leuiiea) 18 not bind- — 
cs ing in this contest, because not between the same parties, — There ig’. 
not, in the two contests, “identity: i in the thing sued. for, in thecauseof 
_ action, in the persons and parties, and in the quality of the persons—_ ao 
on concurrence in which ‘four ‘conditions must. exist in order to make a / Bee 
 matter-res judicata.” Henry 'T. Wells (3'L. D., 196, 199). eee 
. Between the parties to the present contest, ‘the character of the lonid _ 
is now decided for the first time. . Neither is. the wife, Annie Philp _ 
bound by the decision i in the former contest against: her husband, Albert 
Philp. ‘That judgment-is not abar to her application. - There isnoevi- 
denice that he has’ any interest in the present. contest. She testified 
- that she had separate proper ty, devised to her by her father, and that 
with the 1 money realized from its sale she proposes. to pay for this land. 
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Your office letter uP 2). of Nowarh bat 5, 1891, withdrawing from. 
disposal said tract, with other lands, “yp pending investigation of Tulare. 
- Forest Reser ve,” provided that ‘Centries already. initiated may be per- . 

fected.” The application of Aunie Philp was November 22, 1889, 
and may therefore be perfected.” . | | : | 

— Your judgment is modified accordingly. 


teint 


_PRE-EMPTION ENTRY—DOUBLE MINIMUM LAND. 


| Davip SAMPSON. 


A pre-emption entry including double minimum land erroneously allowed at single 
mininwn price is not confirmed by the proviso to section 4, act of Mareh 3, , 1881. 


. First Assistant Seoretar y Chaniller to the Commissioner of the- Gener al. | 
| Land Office, May 1, 1893. 


ae i have eoneidar ed the. appeal of David Soapeen peels g his pre- 
emption cash entry for NW.4 of SW. 4, Sec. 29, E. 4 of SE. 4 and SW, 
4 of SE. 4, Sec. 30, T.2 S., R. 57 W., Denva: Colorado. | : 2 
Jt appears by site ieootd that: on October 15, 1888, ‘Sampson made 
proof and pre-emption cash entry of said tracts and paid $1.25 per acre, 
the amount required by the local officers,. wher eupon final papers were 
issued ‘and the case regularly transmitted with the returns for that 
month to your office for approval, 7 
Under date of August 6, 1891, you having examined the case, in- 
. formed the local officers that the S. 4 of Sec. 30, said town and range, 
is within the twenty mile limits of the Union Pacific Railway, therefore | 
double minimum land or $2.50 per acre, and instructed them to call. - 
- upon the entryman to make an additional payment of $100, on the E. $ 
of SE. 4, falling within sald limits and on payment ther eof to issue aur : 
plemental receipt therefor. | 
October 12, 1891, the claimant through . his attorney. filed. in your - 
office an application for reconsideration of your action in requiring fur- 
ther payment on the land, and asked that the entry be approved under 
the proviso iu Sec. 7, of the act of March 3, 1891 (26 Stat., 1095). Ac- 
companying said application was the affidavit of claimant’s attorney 
‘setting out that the motion for recousider ation. was made in good faith 
and not for purposes of delay. | 
- Under date of December 16, 1891, you decided that.the ie amide 
consideration is not subject to confit mation under the seventh ‘section 
referred to, and that payment of the additional purchase money, aS - 
required by your letter of August: 6, 1891, inust be > mace, wnereopon 


_ the.claimant appeals, 


It will be observed that said section seven, upon which ine latina a 
relies: for confirmation of his entry, also provides that where @ cleri-— 
cal error has been committed in the entry ef public lands, such entry” 


~ 
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| : asi be Scorponded a upon. ‘proper. ‘notification to ‘the claimant ‘zomg on 


oe : the local land office until the | error has been. corrected. 


Pee $1. 25 Hie acre for’ the cali deact ed si the. ce whereas a 
ane ‘portion of the same was subject to the pre- -emption entry of Sampson ges oe 
only on payment: of $2.50 per acre and. therefore the peel was. sVery | aoe | 
a » properly suspended. | | Cf | 


Section 2357, Revised | Statutes, foci: cc that. ae: price to. ie paid. 
7 for alternate. reserved. lands along the line of railroads’ within the- 
limits granted by any act of Congress, - shall be two. dollars and fifty 


et cents per acre.” This. law has not been complied with, as to the double i, 


minimum lands embraced i in Sampson’s entry, and I ain of the opinion | 


: ; that.it does not fall within the Provisions of said section. seven, for con- 


firmation. | 

It appears by the records ‘in your m Office fiat not only: does the E. 4 
of SE. 4 of Sec. 30, fall within the granted limits of said railway, but 
that the SW. +4 of SE. + of the same: section is also within said limits 
and ponsequently, double minimum land; therefore your instructions: 
to the local officers under date of August 6, 1891, above referred to, 
calling for an additional payment of $100, on the E.4 of SE. 4, should 
be amended by directing the local officers to call for the payment of 
$1.25 per acre on the SW.4 of SE. 4, or a total of $150, « on. the one 
- hundred and twenty acres wibhin railroad limits. : 
Your decision is modified as above indicated. 


PRIVATE CLAIM—GADSDEN PURCHASE—RESERVATION. 
TUMACACORI AND CALABAZAS GRANT. 


‘The Commissioner of the General Land Office: may examine ‘into inattiars pertaining - 
to the assertion of a private claim on the suggestion of parties alleging interests: 


ok _ present and Eeeepooene in econo with said claim, if suel: action is s otherwi ise 


_ proper. 


nok “The provisions of section 8, ‘att of aay. 22, , 1854, ceapaotiae’ foe a ‘in. New Pe oe ae 


Mexico, were extended by the act of ie ust4, 1854, to include the landsacquired. 


_by the Gadsden purchase, and are in force, and applicable to: such private claims 
~ within said purchase as are n0w. included i in: the terr itorial limits of Arizona. ae 


ae The réservation of land. under the provisions of said section. is statutory in charac- 2 
_.ter ; and. operates pr opr io vigore upon. the. land claimed, as soon as claim: therefor ee 








igs: made before the surveyor: -general, and. withholds the same from: other appro- 


- priation, until disposed of by direction of Congress; and itis not in the power of aoe 


. the executive to change, modify or revoke the reser vation thus: made. 


ome reservation. thus directed by statute i is not. dependent for its efficacy 1 upon the Roos 


filing of A plat showing a survey of the. claimed: Tands, or. the notation of such - | 
es reservation on the records of the Land. Department, but. such. action is proper a 


~~~ notice to intending séttlers,. and in ‘the interest of. good. administration. 

The.act of March 2, 1891, establishing a court ‘for the settlement. of private claims, 

— while repealing section 8; of the act of 1854, does not revoke ¢ or. anunl the statu- 
"tery reservations i in n fovee at the time of its ‘Dasenge. Ais ee | 
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In no case suould entries or notations on the official eat books be expung ge ‘Lor erased. 
‘If an entry is made that is afterwards found to be erroneous, the record as made 
should not be mutilated or obliterated, ue corrected. by another entry showing . 
the error. . | _ . ‘4 | 


Secretary Smith to the Oviniiasione: of ie General Land Office, Mai y 8, 
, 1898. 


On January 7, 1880, the surveyor general of Arizona reported favor- | 
ably upon and recommended for confirmation the Tumacacori and Cala- 
bazas grant. The report of the surveyor general and accompanying 
papers were transmitted to Congress, for consideration, by Secretary 
Schurz on May 24, 1880. (Sen..Ex. Doc., No. 207, 2nd Sess., 46th 
Cong). Upto March 3, 1891, no final action was taken by Congress — 
_ in relation to said claim, though it appears to have been favorably cori- 
_- sidered by at least one committee. (House report: No. 518, 48th none iy 

Ist Sess.). | mG 

On October ‘a 1888, Georgs Ww. AGigneon and otic: ‘dntiain g to be . 
settlers upon: lands within: the limits of said. grant, filed.a petition in 
your office praying for an investigation of the same, and, through their 
counsel, requested a restoration to the’p ublic domain of any lands found 
to have been unlawfully held in reservation on account of said grant.. | 

On March 2, 1889, your predecessor, Commissioner Stockslager, made — 
a decision, i in which he deals at length with the history of this grant: 
‘and the record of the proceedings in relation thereto before the sur- 
_ veyor-general of Arizona, and, finding many imperfections in the title 
: papers and irregularities in ihe action of the surveyor- general, concludes 
that the case was not properly before that officer; hence his action in 
reporting it for approval was improper,.and that there is no authority — 
4n Jaw for making a reservation of the claimed lands pending the action 
of Congresson the report of the surveyor-g general ; and the Commissioner = 

concludes as follows: , : | 


there is not and has never been any lawfal, alld « or > aetual: reservation of lands 
for the Tumacacori and Calabazas claim, and 1 hereby direct that any notes of sus-_ 


pension of lands from public entry on account of said claim, found on-the tract-hooks 


of this office or the local office, be expunged therefrom as ea improper 
and illegal. 
The appeal of the Santa Rita Land and Mining Company, claiming 
to be. the owner of said grant, brings the matter before me for review.: _ 
The appellants. file eight specifications of errors, which my be stated | 
more orderly and concisely as.follows: | a 3 a 


1. Error in assuming jurisdiction on the suggestion of str angers to the record with : 


' no. oe involved. 


. Error in holding that private land Sinise within the Gadsden purchase are not: 
within the provisions of the act of 1854, directing the reservation of claimed lands 
pending the action of Congress in polation: thereto. 

3. Error in considering questions affecting the vali dity of the er title and the 
action of the surveyor-general in the premises. 
4, Error i in assuming to vacate a statutory or departmental reserva tion. 


* 
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The first specification, 2 as en stated, is : Ovarmiled. “The fact that < - 


| the information, or suggestions, upon whieh: the. Commissioner thought — 


| pr oper to act in this case, came from outside parties, if true, is no rea- 
son why hé should not have made an investigation, if it was otherwise 
proper. The investigation was entered upon in discharge of what he 
believed to be his duty, and it is entirely immaterial whether the infor- 

“mation which induced his action was obtained from. the officers of the 
bureau or was furnished by parties with or without interest.. But, in . 
this instance it cannot be said that the information and suggestions. 
came from parties entirely without interests in the matter, for the peti- 
tioners state that they are settlers upon and have improved what they 
believed to be public lands, but which have been erroneously included 
within the limits of the reservation for said grant, and that they are in 


| “danger of being: driven from their homes and losing: their improve- os thie 


ments. Here is an allegation of: present interest in the improvements 
made on these lands, and of a.prospective or potential interest in the | 


Oa land itself, And it would be unfortunate under such cir cumstances. if: — 


the Commissioner. is to be pr evented from giving a aeons heari ng to _ 


the appeals of parties SO situated. 7 | os 
_ The second specification of err ors, as herein. staid: involves. @ con: 


sideration, to some extent, of the acquisition. ‘of eons: and of the | 


we legislation of Congress in relation to. private land claims.therein, 
The Mexican cession, made by Article -V, of the tr eaty. of Guadalupe fie 


: Hidalgo, pr oclaimed J aly 4, 1848 (9 Stat., 922), includes a large portion — 
- of the Territory of New Mexico, as at pr esent constituted, and also all . 
that portion of the Territory of Arizona. which lies north of the Gila. 
river. By Articles VIIT and IX, of said. treaty the private property oe 


io . within the ceded terr itory belonging to resident ov non-resident Mexi- 
cans is to be fully protected. And-in a protocol to said treaty it is” 


‘declared, in relation to private grants, made by Mexico in the ceded 


os territories, that the true intent is to ¢ preserve | the leg al value they 7 


_ Mnay possess, and the grantees may cause their legitimate t titles to be 
- acknowledged before the American tribunals.” _— | 
Afterwards, by the act of September 9, 1850 (9 Stat. 446), the south- 
ern part of the territory. east of California, thus codeil, was embraced | 


. _ within certain limits and organized as the Territory of New Mexico. | 
- By Article I of the treaty of December 30, 1853 (10. Stat:, 1035), - 


- Mexico ceded to the United States part of her territory, east of the 
Colorado and south of the Gila. river, and south. of a straight line 
- drawn due east from a point where the most. southern branch of the 
Gila river crosses the 109th degree of west longitude, thence to the 


Rio Grande River and north of a boundary line then established between 7 : 
the two countries. The land within this cession is ‘known as the é “Gads- | 


den Purchase.” 


_ By Article V of. the last tr treaty it is paced hit articles eight and “2a oe 
nine of the trenty s of ee ae se 66: shall 1 apply t to. the ter oe 7: 


: v 
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ceded by the iereah Republic by the first article of the present treaty, 
and to all the rights of persons and property” as though the same were 
again recited and fully set forth. Article VI provides that no.grants 
of land within the ceded territory shall be recognized as valid which _ 
were made subsequent: to.September 25, 1853, or which, if made prior 
thereto, “have not been located a duly recorded in nthe ar chives of 
Mexico:” .... a 

 ‘By-act of. Taig 22, 1 1854 (10 Stat., 308), the Bpesiienb Was one 
to appoint a surveyor-general for the Teeny, of - ew sas ae and by : 
section 8 of: said act it was declared: : : et 


That it shall be the duty of the surveyor- general, ‘under Siok riences as may 
be given by the Secretary of the Interior, to ascertain the origin, nature, char- 
acter and extent of all claims to lands unde ‘the laws, usages and customs of Spain’ . 
and J Mexico; and, for this purpose, may issue notices, summons witnesses, admin-~' : 
ister oaths, and do and: perform all other necessary acts ‘in the premises. He shalt’ - 

make a full report on’all such claims as originated before the cession of the Terri-- 
tory. to the United States by the treaty of Guadalupe Hidalgo, of eighteen hundred | 
and forty-cight, denoting the various. grades of title, with his decision as to the 

_ validity or invalidity of each of the same under the laws, usages and customs of the 
country before its cession to the United States; . .-.-.°. . . Such report to. 
be made according to the form which may be Sreaenibed by the Secretary of the’ 
Interior; which report shall be laid before Congress for such action thereon as may | 
be deemed just and proper, with a. view to confirm bona fide grants, and give full: 
effect to the treaty of eighteen hundred ‘and forty-eight between the United States | 
and Mexico; and, until the final action of Congress on such claims, all lands cov- 
-éred ther Eby shall be reserved from sale or other disposal by. the government, and 
shall not be subject to the donations granted by the previous provisions of this act. 


At the date of the passage of this act no part of the Gadsden pur- 
chase was within the organized Territory of New Mexico.. Buti in a short 
time thereafter it was all placed therein, for, by act of August 4, 1854 : 
(10 Stat., 5 575), Con gress enacted : | 

| That, until otherwise provided by iar ihe territory acquired smieen the late treaty, 
with Mexico, commonly kuown as the. Gadsden treaty, be, and the same is hereby — 


incorporated with the Territory of ‘New Mexico,’ subj ect to all the. laws sof the last-: 
named NOREL OLY 


| By act of ‘February 24, 1863 (12 Stat., 664),. Arizona was or, out 
of the Territory of New Mexivo, and organized as a new Territory, with | 
' its present boundaries, within which is the western portion of the Gads-. 
den purchase, wherein j is located the Tumacacori and Calabazas grant.. 
"The second section of this last act provides for the appointment of a 
 surveyor-general and other officers, whose— | | a 
_ powers, duties, aud the compensation . . i, % shall be such as-are soiierred 
upon the same officers by the act organizing the Territorial government of New Mex- 
_ ico, which subordinate officers shall be appointed in thesame manner and not exceed 
those created by said act; and acts amendatory thereto, tog gether with all legislative 
enactments of the Territory of New Mexico not inconsistent with the provisions of 


this act are hereby extended to and-continued in for ce in the said Territor y of Ari- 7 
— Bona until repealed or r amended ‘by future legislation. 








Sopa, apenas 
“ Ka 
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By the sundry: ceil appropriation Dill of J aly 2, 1864 (18 Stat. 34d 


352), the sum of $10,000 was. appropriated for ‘surveying the public 


land in ‘Arizona, and by section 8, it was enacted : 

That until other wise directed by. law: the: Territory of Ne ew Mexien and the Terri 
tory of Arizona shall constitute one surveyor-general’s district.. 

This last section was impliedly repealed by section. 4. of the act of 
March 2, 1867 (14:Stat. ,» 542), which enacted: “ That. the Territory of 
Arizona is hereby attached to the surveying district of California.” 

- No appoiniment of surveyor-general was made under the act of Feb- 


Tuary, 1863, supra, until after the passage of. the act of July. Tf, 1870 
(16-Stat., 230), which declared: 


That the Territory of Arizona is hereby created a separate surveying district, and 
that the President, by and with the consent of. the Senate, shall be, and hereby. is, 


_ authorized to appoint a surveyor-general for the Territory, . whose annual salary 
| ‘shall be three thousand dollars, and whose. power, authority, and duty shall. be the» 
-. game. as those provided. by law for: the surveyor: general of Oregon. | 


A reference to the Oregon act, September. 27, 1850. (9: Stat. 496), 
shows the surveyor- general: thereof: is to have: “the: same. authority and 


ro perform the same duties as are vested in. and required. of the. sur+ 
 -veyor-general of land northwest of the Ohio river (act of May 18, 


1796, 1 Stat., 464), except. as. otherwise provided. » There i 18 nothing ine 


the two. acts referred. to, or the act of. 1870 itself, which would. author: 2 - 
~: ize the surveyor- general of Arizona. specially to. act upon Spanish or 


; Mexican grants. Probably’ to cure this omission, or preclude the im- 


‘plication: that he-was to. be deprived of the jurisdiction i in that respect 
which had been conferred. by former acts, - four days. after the ‘passage 


of theact of July, 1870, supra, a clause was inserted in the general 


| appropriation bill July 15, 1870 (16 Stat., 291-304), as follows: 


‘For surveying the public Jands i in. Arizona, at rates not. exceeding fifteen ‘dollars. 


a per lineal mile for standard lines, twelve. dollars for. township, and ten. dollars. for 
section lines, ten. thousand dollars ; Provided, That it shall ‘be the’ duty of the sur- 


veyor- general of Arizona, under such instructions. as may be given by the Secretary 
of the Interior, to ascertain and. report upon the origin, nature, character, and ex- — 
tent of the claims to lands in said Territory under the laws, usages, aud customs of 


- Spain. and Mexico; and for this purpose he shall have all the powers conferred, 


and shall perform all the duties enjoined upon the surveyor-general of: New Mexico - 
by the eighth section of an ‘act entitled ‘An act to establish the offices of sur- 


-veyor-general of New Mexico, Kansas, and Nebraska, to grant donations to actual 


settlers, and for other purposes,’.approved. July twenty-second, eighteen hundred 


and fifty-four, and his report-shall be laid before Congress for such action thereon © 


as shall be deemed just and proper, 


It is insisted that. the act of 1854, supra, by its terms, is restricted to 
private land claims’ within the limits of the cession by the treaty of 


“2 Guadalupe Hidalgo, and therefore i 1S: not: applicable to the lands within 


the Gadsden purchase. I do not so read the law, but am_ satisfied, 


a ‘upou a review of the recited legislation, Congress intended that. said 
acts were to be construed together as part of one system or method to 
oe ee followed i in: n relation to the private land grants within the two terri | 
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= tories named; and that it was intended said system should. be space | 
alike to es erants or claims therein, whether the lands covered 1 by 
them were ceded by the one treaty or the other. 
Congress having full power-to legislate on this subject, ‘c can imagine | 
no reason. why it should direct that lands derived under the older | 
treaty should be placed in reservation and protected, pendin g investi- 


gation, and those which were ceded ‘under the younger treaty. should 


be thrown open to entry or settlers encouraged to’ go upon them. ~ The 
stipulations as to the protection of private. pr operty in both treaties. 
-are identical, those of the first having been adopted in the second. 


- But, iudependent of any such treaty stipulations, the obligation of the “ | 
- eovomnmeats under the laws recognized by all civilized nations, to pro- 


tect. private property, is as imperative in the one case as in the other. 
If the rule claimed by your predecessor be the correct one, the anoma- 
lous condition of affairs would be presented of Congress directing that. 
grants of the same kind, from the same source, in the northern portion — 
of a Territory, should be: dealt with by one rule, whilst those in the — 
southern portion. thereof. should be dealt with, by the same officer, — 


under a differ ent rule; the claims in one lage to be protected from. _ 
'  thtrnders by a reservation, and in the other place to be left defenceless.. 
It is not believed that it was intended to enact laws to produce a con- —— 


dition so incongruous, so unjust, and:so calculated to create confusion. 
In considering this question, it should also be borne in mind that at. 
the time the act of 1854 was passed, the Gadsden treaty of. December 
30, 1853, had. been ratified and proclaimed, wherein the pr ovisions of 
ae treaty. of Guadalupe, in relation, to the protection to be extended 
to claimants under Mexican and Spanish grants, had been specially 


referred to and adopted. Unless an expression, or a strong. implica-_ 


_ tion to that effect can be found, it would be an unwarranted. assump- 
_ tion to hold that Congress, ara to carry out. existing treaty obli: 
gations in relation to grants in the territory ceded by Mexico should 
utterly ignore one treaty and so restrict its legislation that no action - 

could be taken in relation to the claimed land in one of the cessions.. 
On the contrary, it would seem that every pr esumption ought to be the © 


other’ way. And this presumption is strengthened when it is recol-- 


lected thatthe two cessions were of adjacent and contiguous territory, 7 
the last cession being but a supplement to the. first, obtained profess- 


edly for the purpose of making it more complete: nd satisfactory, of ae 


straightening and otherwise improving its boundaries. 

In view of these circumstances, part of the history of the times, itis 
fair to assume, in the absence of expression or clear implication to the - 
contrary, that the legislation referred fo was intended to be broad 


enough to-cover the lands within both cessions. Indeed, Congress | 


seems to have left but little room for doubt as to its purpose in this. 
respect, for in a few days thereafter, by act of August 4, 1854, supra, 
it eee a all the. ae ‘acquired by the Gadsden tr ey 
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within the limits of Ne ew 7 Mexico, declaring: they. should be ain ane to 


66 all” its laws. | This brief but. comprehensive : act may: be fairly regarded © 


a as a legislative declaration that the laws of New Mexico. contained 


ample provisions for the protection of the public: and eae interests | 


os 3 : in the lands thus added to its territory. _ 


_ Ltis-my opinion, then, that the lands within tie aseden ouiehase 
~ ‘became subject to the provisions of section 8 of the act of July 22, 1854, 
a2 after the passage of the act of August 4, 1854, when said lands were. 


incor porated with the Territory of New Mexico.. 


But it is insisted that even if it be true that a pro ovisions of thie 


a net of July 22, 1854, were extended to ‘private grants located onthe 
ae Gadsden purchase within the Territory of New Mexito, yet the provisions — 
of said section ceased to be applicable thereto within Arizona when it — ; 

| was organized. into a separ ate PPTIWORY © This position | 1s not oS 5 


in my opinion. | : | 
In the second section of. the ae of Febr war Ly, 1863, supra or eanizing 
the Territory of Arizona, ‘which Congress well knew was to. include 
within its limits land obtained under both treaties, it is declared that 
acts amendatory to the act. organizing the Territory of New. Mexico, 
not inconsistent, shall be “ extended to and. continued in force” in the ~ 
new Territory “until repealed or amended by future legislation.” The 
— act of July 22, 1854, supra, was amendatory. to the act of 1850 organ- — 
izing the Territory of New Mexico, inasmuch as in the said eighth sec-— 
tion for the first time steps were taken to organize the land system 
therein by the appointment of a surveyor-general, and, as has just been 
said, it was applicable to and operative over all parts of New Mexico, 
including that portion carved out’ of it and organized as. Arizona. 
The language of the act of 1863, supra, seems to make it so plain as 
-to admit of no argument to the contrary that section 8 of the act of 
July 22,1854, was “ extended to and continued in force” over the whole 
of Arizona, “until repealed or amended” by. later legislation. Where 
is the later legislation which has repealed or amended this mandate ? 
Not in section 8 of the appropriation. bill of 1864, supra, for that is. 
rather confirmatory inasmuch as it declares that New Mexico and Ari- _ 
zona shall constitute one surveying. district, and presumably with one 


= system of laws; not in the subsequent : act of 1867, , supra, whereby Ari- 


zona was temporarily . ‘‘ attached ” to the surveying. district of Califor- 
This last act contains no express repeal of the laws theretofore 


ue ee ee in force ” over Arizona, nor anything from which an inten- — 


z tion to repeal or modify. them can properly be implied. The language ine 


_ of the last act is different from. that of the act: whereby New Mexico. 
and Arizona are made to “ constitute one surveyor-general’s district;” 


that is each, of these Territories is to be a constituent or essential part | 


ne the one distriot: In the last case, Arizona, as or ganized, with all - 


. the laws which have been “ extended ” over it, is simply “ attached.” Fs. 
: womporan hy to the taveying distr ict of California and. it thus a ag ee 


_ DECISIONS RELATING TO THE ‘PUBLIC LANDS. 415 : 


the duty of the surveyor of that State to seministee his office in the 
attached Terr itory, under the particular laws applicable thereto, and. 


not under those appicanle to the public zanes or private claims in oo ‘ 


- ifornia.. 

All this is made the more ana by reference to. the sae legis- = 
lation contained in the acts of July 11 and 15, 1870, supra, whereby — 
Arizona was made a separate surveying district, and the instructions 
to the surveyor-general therein, in relation to Spaniati and Mexican 
_ grants were, per pes out of aout ee pean as declaring 
the law. . - Le 

It is my opinion, fee efor e, that the provisions of section 8 of the act 
of July 22, 1854, having been extended to the lands within the Gadsden 


_ purchase by the actof August 4, 1854, were “ continued in force” over 


. the same by the act of 1863, Aid are yeti in force and applicable to pri- 
vate land claims in Arizona, unless, “ repealed” or “amended by sub Ks 
sequent legislation, either expressly or by clear implication. | 

- The fact that the clause, providing fora reservation of the lands | 


claimed and reported upon, is omitted from the proviso in the appro- . 


_ priation bill of July 15, 1870, which undertakes to define the duty of 
- the surveyor- general in aoe does not militate against these views. _ 
| There i is 10 ‘conflict between section — 8 of the act of 1854 and this last 
‘proviso. It is not necessary to hold that the last repeals the réserva-_ 
tion clause of the former. Both laws can stand together and be 
. enforced, for they both seek the same end, attaching to the same sub- 
idee chin the same Territory.. The canons of construction imper- 
atively require that they should be-read together as part of one. system. 
The rulings of the Land Department and its practice in the. adminis- 
tration of the laws relating to these. Bt ants are in harmony with the 
“opinion which I have expressed. ae 
On August 25, 1854, when New Mexico included Avizona as ell as 


all the lands of the Gadsden purchase, the Commissioner of the Gen- a | | 
eral Land Office, with the approval of the Secretary of the Interior, 
‘issued a letter of instructions to the sur veyor-general of New Mexico _ 


7 prescribing rules for his guidance in: proceedin gs relating to private. 
_-grants under section 8 of the act of 1854, supra. In these instructions 
there is nothing to indicate that theyand said act do not apply to all the 
lands within the limits of New Mexico then puneer his jmeionens oe | 
Publie Domain, p. 394.) 9 toe 
In 1872 the surveyor:general of New Mexicd seemed to have some 
~ doubt as to his power to report ‘upon private land claims within the 
Gadsden purchase, and your office submitted the matter to the Secre- 
retary (Mr. Delano), who, on February 17, 1872, decided that section 8 
of the act of 1854 was-‘made applicable, by act of August 4, 1854, to all 
the territory acquired by the Gadsden purchase, but the sur veyor-gen- | 
eral of New Mexico could only report on private land claims within that 
part of the Gadsden purchase not incorporated i 12 the Territory of Ari- 
Zona. a i L. aes Os 3 








| In the Laud Office weport 6 of 187 iy on 1 page 0 26, ‘Commissioner William. | 
son says. that by the— , 
_ act of J uly 15, 1870, (16 Stat.. ,p. 304, . thie provisions of the eionel section of the et | 


of July 22, 1854, were aetended to Arizona, and. the surveyor- -general thereof was. 


thereby ilothed’ with as ample jurisdiction over grants therein as was vested in the | 
surveyor-general of New Mexico over like claims in the Territory of New Mexico. 


On January 16,1877, with the approval-of the Secretary of the Inte- 
rior, the Commissioner of the General Land Office issued instructions to 
the surveyor-general of Arizona directing him to proceed in compliance 
with the requirements of said act of July 22, 1854, and. supplemental 
- legislation, to report to Congress the origin, nature, and extent of all 
private land claims within his district. (ib., p. 27). In said instr uctions, 
‘the Commissioner, reciting that part of. the act of July 15, 1870, supra, 
~ which confers upon the surveyor- gener alof Ari izona all ihe powers, and. 


“imposes the duties enjoined upon the. surveyor- general of New Mexico, - 


| by the act of J uly 22, 1854, quotes at length section 8 thereof as defin- 
ing said powers and duties, and copies almost verbatim the instructions 
_theretofore given to the ‘surveyor-general of ‘New Mexico under said. 


act. In the instructions to both officers, they are directed to require 


from every claimant an authenticated plat of survey, or other evidence - - 


~ sho’ wing the precise locality ¢ and extent of the tract claimed. ‘The direc 


= . s tions then. state: — 


- This is indispensable i in order i avoid: any aioate i hakeatiers in reser ving one sale -_ 


: ‘as contemplated by law the particular tract or parcel of land for which claim may. 


~~ be duly filed, ete, (Pub. Dom., supra. Letter Book Priv. Land Claims. ‘Vol. 33.)° 


ag <The directions were repeated substantially by Commissioner. McFar-. sane 
ee land to the surveyor- -general of Arizona in the. matter of the Ranchos . 


et, de Las Algodones (1 L. D., 166), ‘and of the Rancho San Juan: De Las, oa oa ; 


-- Boguilas (ib., 167), both within the Gadsden purchase. 72 

Ind LD, (p. 438), Secretary Teller quotes the reservation aiaiase of 
section ‘8 of the act of 1854 as applicable to the private land claim of 
San Raphael De La Zanja, in Saat as and, also within the Gadsden. 
purchase. On page 439 he said:. _ | , 7 


there being a claim peuding in Conmrese hich was, are stesented to ficaarvevor 
general and decided adversely by him—to have. a. confirmation by the metes and ~ 
bounds set up by the claimants, it is proper to inquire what lands are reserved by 
jaw. The statute defines them. ‘‘Untilthe final action of Congress on such claims, 
all lands covered thereby shatl be reserved from = or disposal by the government,” 
ete. 
This case came again before the Depart m4, D. (p. 482) ae 
Secretary Lamar affirmed the former. ruling, with much emphasis, 
quoting also the reservation clause of the act of J uly 22, 1854, as con- 
taining the law applicable to the claim... ~The ruling in the Tres Alamos | 
grant, similarly situated, reported on. page 430 of the same volume, is — 
to the same effect. ‘Indeed, in 15 C. L. O. (p: 83), Commissioner Stock- 
| _slager. himself, 0 on: April il, 1888, ‘made a ruling to. the same effect i in. 
ae relation’ to oe Peralta claim, a alarge Portion: of which covers ‘sland within ; 
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the Gadsden Pp occa Giconas Doubtless tiene are ther désmionk - 
to. the same effect, but these are sufficient to show the contemporaneous | 
and continued constr uction of the law by those charged with itsexecu- _ 
| tion. A practice and rulings as well settled and uniform as here shown, | 
__ establishing a rule of property, should not be disregarded. Andin this _ 
| particular case, Commissioner McFarland, on February 20, 1885, in a 

‘letter to Hon. W.S. Holman, House of Representativ es stated ehat your - 
office had examined said claim, that the proceedings were regular, that — 


the clainied land had been Secpelly reserved, and that no reasons. po 


appeared why the grant should not be confirmed. 7 
It is also proper to refer to what seems to be a legislative Seis: 


tion to the same effect by Congress. Neither in its organic act, norin 


any other statute is there an express reservation of land for school. 
purposes to Arizona, prior to the adoption of the Revised Statutes. 


Asst But by the United States Revised Statutes, section 1946, it is expressly 


Ea declared that sections 16 and 36 in.each coqmiship in Atizona shall be 
reserved for school purposes therein. By the act of June 27, 1866 (14 
Stat., 74), the commissioners thereby authorized to be aepo ited to 
revise the United States Statutes, were required, in section 2, to insert 
in their revision “side notes . . . . . with references to the orig- 
~ inal text from which each sectiow is compiled.” ’ In the side note to sec- 
tion 1946 reference is made to section 2 of the act of 1863, supra, organ-. 
izing the Territory of Arizona as reserving the school sections to it. 
: Recurring to-that section it Shows, as before said, no express school 
reservation, but a declaration, in rather obscure language, extending 
the original act of New } Mexico, and acts amendatory ther eto, over 
Arizona. Section 15 of the act of September 9, 1850 (9 Stat., 446), 
organizing the Territory of New Mexico, and section 5 of the ‘act of 
June 22, 1854, supra, both contain a provision reserving the sixteenth 

and thirty- sixth sections for school purposes in New Mexico. 


_. Thus the commissioners of revision, and Congress, by accepting their 


work and énacting it into law, declared that by said section 2 of the 
Arizona act the laws of © Jongress pertainin g to New Mexico were uy 
| applicable to Arizona. — 
- In addition to what has en here said, it may: be pdded that the 


supreme court has recently had before it a case involving the present — Se = 


status of the grant now under consideration. Inthe case of Astiazaran - 
-y. Santa Rita Land aud Mining Co., reported in 148 U.S., page 83, a 
bill was filed in the Arizona court. by parties asserting claim to this 
. grant adverse to that of the present holders, and asking to have peti-— 
tioners’ title quieted. The supreme court affirmed the judgment of the _ 
courts below for the defendant, on the ground that Congress, having 
constituted itself the par fieuler tribunal to finally determine, upon the - 


report and recommendation of the sur veyor general, whether the claim = - 


is valid or invalid whilst proceedings to that end are pending, the 7 


7 qnestion ¢ of title cannot COMeees in the ordinary courts of justice, ere 
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ce Andi in arriving ait this eovclusion, ‘thé colirt.a assumes that the oljumiadic = 
— tion of the surveyor g general of ae in relation. to. the grant, iscon- _ 
emer ferred and defined by the acts of. oe 225, 1854, and of Jaly, - 15, 1870, a 
ee before cited. _ : 
So also in the reoonhs case ‘of Gaon: v. “Wnited States, reported a 
an the same volume. The United States lustituted proceedings in the -& 
district court of Arizona to: compel Cameron to remove a fence alleged 
- ito enclosé a portion of the public lands. The defendant etered a 
‘general denial and claimed a right to the land. under the Mexican — 
. grant for the Rancho San Rafael de la Zanja, which had been reported | ~ 
favorably by the surveyor general of Arizona, but which was not yet 
confirmed by Congress, The supreme court held that as the possession 
of the land in question was under color of title, the courts could not 
‘interfere until the matter of the grant title had been finally acted upon — 
by the appointed. tribunal. In. coming to this conclusion, the court =. 
oe expressly decides that, under the. legislation. of Congress, heretofore Ce ee 
—_-¢ited, the reservation clause | in section 8 of the act of J aly. 22 1854, is 
eee. applicable to the private grants of Arizona, eae 
Kor these reasons [ think the: second assignment of « error by -appel fee, We ans 
ane lants should be sustained. De | eG 
> The third specification of error, as éren abated; goes to the propri- See 
a ety: of the consider ation, by the Gommissioner: of questions affecting 
ala, the validity, of the grant title, the regularity of the surveyor’s proceed. eee: 
ee ings, and the correctness of his reportin relation to said grant claims. 
ae Your predecessor, in his decision, page 16, expressly disclaims hav-~ nt eee 
se ing entered into the consideration of the question | of title. or ‘of: the: .. 
eRe regularity of the proceedings: for the purpose of affecting the question — 
ef title. But assuming jurisdiction to determine whether or not there 
4s or ought to be a reservation of land and its extent, because of the 
~~ -‘Pumacacori and Calabazas. claim, he, goes at. length into aconsideration 9 ~ 
of the treaty and legislative provisions. relating to private land claims. ee 
in New Mexico. and Arizona, the title of the. particular -g¥aut under — 
7 consideration, and the action of the surveyor- general in reference 
thereto. Finding from this examination that the grant claim as pre- 
sented to the surveyor-general was an ilegakand nota bona fide grant, — 
and that the action of that officer, in taking j jurisdiction. of and report. | 
ing upon the same, was not only irregular, but without sanction of 
faw, he concludes that there could be no “lawful, valid, or actual res: — 
ervation” on account of a claim of that character, and directs that all 
entries on the records, showing such reservation, shall be “expunged” — 
therefrom. In other wor ds, the. Commissioner, claiming authority to 
ae deter mine whether there should be a reservation in this case, finds suf- 
oe ficient cause to determine the matter in the negative, and gives among | ’ 
Cee his reasons, for coming to this conclusion, those above stated. 7 
ea As this assignment. of error, like the. second, under the theory of the see 
oo. Commissioner, Boer ‘to ther reasons which influenced ue Judgmn ment, ae pera 








See eee 
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not e the judgment itself, it is hee ‘euental ‘to consider it sepa- 
rately from the fourth and last assignment. of error, which attacks di-. 


. oe rectly the correctness of the judgment of the Commissioner, that there 
‘is no reservation of land for said grant. 


-It is not to be denied that the Comaissioner of the General Tand 


7 Office, subject. to the approval of the Secretary of the Interior, is 
authorized, for proper purposes, to make reservations-of the public lands 


and to revoke the same, when, in the exercise of his judgment, such . 


_ action should be taken. The question in the present case does-not | 


arise under this general power, but is Pea under a different con- 


dition of law and facts. | e 


Here the Commissioner decides that there never Was @ legal reserva-- 
tion, and then proceeds to abrogate one which he says was wrongfully 


and informally made. The first’ inquiry then is, was there a ew 


reservation of the lands in question? 
It has been shown that: in pursnance of the antiona obligation to 


- protect property rights, in the newly ceded territory, Congress passed . 


the act of 1854, supra, as to the.land within the then boundaries of 


... New Mexico, which were enlarged, a few days thereafter, so as. to 


include the Gadsden purchase. By section 8 of the recited act and 
regulations thereunder, parties claiming land grants within said terri- 
tory were to make claim therefor before the surveyor-general, and pre- 
sent to him their evidence on that behalf That officer was to ascertain 
the origin, nature, character and extent of all claims” thus submitted, 
under the rules prescribed, aud make full report on all such “claims ” 


. to Congress for its action ; and until the final action of that tribunal 


“on such claims, all lands covered thereby shall be reserved,” ete. . | 
This language, to my apprehension, is perfectly plain, its meaning 


~ clear beyond controversy, leaving no room for discussion, which would 


fail to enlighten. , 
. The legislation of Congress in reintidn® to. eruieol in the territory 


acquired from Mexico was somewhat different from its legislation as to 
grants within previously acquired territory. {n regard to the Mexican | 
oT ants, whilst intending to fully protect private property interests, it 


was not proposed to recognize those grants as complete, but rather as 


inchoate, and needing further confirmatory action on the part of the - 


government. ‘The purpose of this legislation was not to evade any 


national obligations or to meet them in a narrow or illiberal. manner, | 
and with a view of enforcing forfeiture, but to discharge them in a. 


broad and liberal spirit, as becomes a great nation desiring to afford 
protection to just rights, by giving the parties, who possess them, an 
opportunity to make a record thereof in this country i in such a manner 
as will prevent future controversy, aud put the land titles of those com- 


munities upon a stable foundation. Fremont. United States, 17 How., . 


542,'553; Botiller v. Domingues, 130 U.S., 238-247, . 


‘None of the titles being Bs before adjudication, as complete, - _ 
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. - they were held to be mere “claims” ce Janda. asserted to have aay 
i granted while the. country was under the dominion of a former govern-— 
< ment. ‘To carry out, in good faith, our obligations, it. was of the utmost. 





ee importance that the Tand covered by such “claims” should be held in-, 





~~» tact for the ‘benefit of. the claimants, if successful in the assertion of 
as right thereto. This could only be done. effectually by severing those 
.. lands from the public domain and placing. them in reservation.. Of. so 
much importance did Congress deem this reservation, that it was not — 
oe — content. to leave the matter to the discretion of those charged with the ; 
es administration of the land laws, whose power, if exercised, Was ample. | 
7. to make areservation; but it unequivocally and in the most positive — 


: a served. ne This mandate is. peremptory, without. qualification, and: 
a : emanates f rom the highest authority known to the law. The act does 
not say. that the Secretary may in his discretion reserve the. claimed eo 
ot lands, or if the Commissioner be satisfied the claim is legal ov bona fide, — | 


— like statutes, or in analogous cases. 





— manner declared that all lands covered by snch claims “ shall be ze- — > a 


or that the proceeding 's before. the surveyor-general be regular, then 
- the Commissioner may reserve them, or not. In contending that such == 
- is the law of the vase, your predecessor seems to have entirely lost | 
-. sight of the purpose of Congress and of the lang wage used in the act of oe 
1854, as well as of the decisions of the courts and, the Department On ee 


- By act of March 3, 1853 (10 Stat., 244), the publi: lands in Callifor- fae ees 
a “nia, with certain exceptions, were thrown open to settlement and entry. a 
_ Among the. exceptions were “ lands claimed under any foreign grantor 
. title.” In the case of Newhall v. Sanger (92 U. 8.,. 761), the question 


a came ‘before the supreme court as to whether the provision of the last | 


- cited act would reserve the lands within the claiined. limits ue a fraud- 

oe -ulent grant. The court said, page 765: ee ae, 

nae. This section expr essly excludes frgm pre-emption and sale all lands: slated wider ; 
eo any 1 foreign. erant or title. It is said that this means “ lawfully ” claimed ; but there 


: ae ss is no authority to import a word into a statute in order to change its meaning. _Con- | 
(2 gress did not prajudge a any. claim tobe unlawful, but submitted them, all for adjud~ mee eee 


sae ication. 


“8 Tt is thus seen that the o dauiaits or invalidity of the oldtin, can in no . a4 7 
ee respect affect the question of the reservation, where claim is made and 

ae . investigation is pending. In fact, the invalidity can not be ascertained é usta 
bucie until after: adjudication, whilst the reservation was intended. to be an coe 
eee ~ actual subsisting prohibition against intrusion, upon the claimed. lands, a eS 


until an opportunity was afforded the parties for a judicial hearing ant: _ 


ce investigation. Necessarily, then, to effectuate fully its purpose, this i 


- prohibition was intended to operate as soon as “ claim” was made to. a. 





ee Congress. oon renee 
LT have iereibien n6 6 difficulty 3 in deciding that this is a case ‘of statu: aa 





o particular tract of land before the surveyor-general, for it was asimpor- 7: . 
~ tant to protect it from intruders during his ‘inventightion: as that of Se ae 


cao “tory: cesry ation, which h- operated pr oprie oe é upon the land 1 claimed, . oo 
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as soon as claim therefor was made before the surveyor- -general, and _ 
withheld the same from other appropriation, until disposed of by direc- — 


tion of Congress; and that it is not in the power of the executive to — a 


change, modify, or revoke the reservation. thus made. : : 

When Congress made the grant of lands, to aid in the construction . 
of the Northern Pacific Railroad, in section 6, of the land granting act 
(18 Stats., 365), it was provided that after “the general route (of the 
road) shall be fixed . . ... . the odd sections of land hereby 
granted shall not be liable to sale or entry or pre-emption,” etc. Inthe 
ease of Buttz v. Northern Pacific Railroad (119 U. S., 55), the supreme 
court held that the ‘above language created a statutory withdrawal: - 
which went into operation immediately when said route became fixed by 
the filing and acceptauce of a map thereof. Said the court, on page 72: 
When the general route of the read is thus fixed in good faith, and information _ 
_ thereof given to the Land Department by filing the map thereof with’ the Commis- | 


sioner of the General Land Office, or the Secretary of the Interior, the law withdraws 


from sale or pre-emption the odd sectious to the extent of forty miles on each side. . 
The. object of the law in this particular is plain; it is to preserve ‘the land for the © 
company to which, in aid of the construction of the road, itis granted. Although 

the act does not require the officers of the Land Department to give notice to. ‘the — 


~ Iueal Jand. officers. of the’ withdtawal of the odd sections from sale or pre-emption it 


has been the practice of the Department i in some cases, to formally withdraw them. 
It cannot be otherwise than the exercise of a wise precantion by the Department to | 
give such infurmation to the local land officers. as may serve to guide aright. those 
seeking settlements on the public lands; and thus prevent settlements and expendi- 
tures connected Ww ith them w hich ould after wards. prove to be useless. 


The act of Congress inaking a grant of land to the State of eaasae 
for the benefit of the St. J oseph, ete. Railroad contains the ordinary. 
provision usual in such acts, to the effect. that “i in case It shall appear 
that the United States have, when thé line or route of said road is” 
definitely fixed” disposed of or reserved any of the granted lands, other. 
lauds shall be allowed therefor. In the. case of Van Wyck 2. Knevals - 


(106 U.8., 360), the supreme court regarded this language as creating | aa | 
a self: weline statutory withdrawal, which went into effect, eo instanti 8 


the line of the road was definitely fixed, On page o67 the court says: 


It then becomes the duty: of the Secretary to withdraw:the lands granted from 
market. But if he should neglect this duty, the neglect would not impair the rights 
of the company, however prejudicial it might prove to others... Its rights are not 
made dependent upon the issue of the Secretary’s urder, or upon notice of the -with- 
drawal being given to the local land officers. Congress, which possesses the absolute - 
power of alienation of the public lands, has prescribed the period at which other © 
parties than the grantec named shall have the privilege of acquiring a right to por- . 
tions of the lands specified, and neither the Secretary nor any other officer of the 
Land Department can extend the period by requiring something to be done subse- 
quently, and until done, continuing the right of parties to settle on the lauds as | 
previously. Otherwise; it would be in their power, by vexatious or dilatory pro-| 
ceetlings, to defeat the act of Congress, or at least seriously impair. its benefit. 


TJ think the rules, laid down in these cases, applicable to the one under 
consideration. The act of 1854 created a statutory withdrawal, which 
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ee : se aad: instantly a land ‘cnimmed before the's surveyor. ane ait was oe 


ee cO- -extensive with that claim; ‘nothing that the land officers may docan 


in any way affect the validity, the extent or. effectiveness of said with- ° ‘ - | 
drawal, which being established by Congress i iS subject to its” action a 


alone. What the Commissioner or the surveyor-general might do in 


. the way of defining the extent of the reservation, whilst effective, per- 
| haps, as notice to. the public at large, could in no way add to-or take 


from the force and effect of the reservation made DY. Congress, or pr ar 
dice the rights of the clalmants. - 
In this case, it is complained that subsequenthy to for warding his re- 


“port the surveyor- gener al transmitted the plat of a survey showing the 


particular lands claimed, and that a corresponding reservation has 


been noted on the tract- books i in yours and the local land office. Itisas- 
-serted that. this plat. was irr egularly filed, does. not. correspond with the | 


oe form of the original grant, and shows an acreage largely in excess of 
Soo that: called for in ‘the grant papers. This may all be trae and yet nob 


: ; in any way affect the legality or efficacy of the reservation established | 
—. byastatute. That reservation, a8 shown before, would have gopeinto 
effect ifno-plat had ever been filed, and ‘no action taken by the land offi- 


oo _cers inrelation thereto. Butit was proper that such plat should be filed — : 


and such reservation noted on the records. ‘They showed the location — 


: ie : and extent of the. lands which, the ‘surveyor understood, were claimed - 
fe a by those settin ioe ap rights under the grant, and npon which the statu- - 
tory withdrawal operated. If such notation did not act, in effect, as an 


a. executive reservation of the lands th erein described, it would be anotice | 

ee and’ warning to paties intending to settle, which, if cheeded would prob- 
_- ably prevent complications and troubles. It was, ther efore, i in the inter-. _ 
-- est of good administration, that such notation was made upon the rec» 


oo: or ds,. and for the same reason it. ought to stand, though its obliteration — 


ean inno wise affect adversely the rights. of the: grant claimants, or the se 
operation. of the Spnitory withdrawal established to Poa! those 
rights. | 


I find nothing iu the. case of Binkeron® v. Tadous (129 U. S., 346), 


quoted by your predecessor, in conflict with these views. | There, the 
- court below refused to instruct the jury that the report of the surveyor- 


general under the act of 1854, supra, entitled the plaintiff to such abso- 
lute and exclusive possession of the land within the claimed limits of 
an unconfirmed Mexican grant as would enable him to recover them in 
an action of ejectment. This ruling was affirmed by the supreme court. 
on page 351: and the reasons. as set forth are obvious. As before said, 
the policy of our law was to treat all these Mexican grants as conferring | 


only inchoate or equitable rights, needing confirmation to ripen into a 


cee legal title, which could be accorded by Congress alone, The report of 








y : _ the survey or- -general only shows what, on investigation, he has found boy 
to be the origin, character, and extent of the claim setup. Butuntil =~ 
ad the > report i 1s ‘confirmed, iti 18 no evidence of either the: ee title or of Se 
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the boundari les of the grant; ini an: action where recovery: is sought Ol: 
the strength of the legal title. That case has no bearing whatever upon | 
the question of reservation in this case. : 
‘[tis apparent that the first inquiry ander the last specification of . 
error must be answered in the affirmative, and that there was a * Jaw- 


"+. ful reservation of the lands in question.”: And, inasmuch as that res- 


ervation was one established by the statute aud was to remain in oper. — 
ation subject to the direct or other action of Congress confirming or 
rejecting the grant claim, it follows logically that the action of your — 
predecessor in declaring there was no reservation for the grant, iserro- _ 
neous and without authority, the matter of the report of the surveyor- ~ 
general and the reservation of land claimed before him being entirely 
‘beyond the control of the Commissioner. — : 
Tt is not seen that the act of March 3, 1891. (26 Stat. 854), establish- | 
ing a cowt for the settlement of private land claims, ie any particular ; 


bearing upon the matters herein discussed. As Siow. the act of 1854 . ~ 
_. provided that upon the institution of proceedings before the surveyor- 


general, the claimed lands should be reserved until the final action of —_ 
Congress. | The act of 1891 repeals that portion of the act of 1854 


referred to, and hereafter there will be no such proceedings before. the _ : 


surveyor-general, and no coincident statutory reservation. But the 
repealing act does not, either by expression | or necessary implication, 
revoke or annul the statutory reservations in force at the time of its — 


- passage. In my opinion, every legal intendment is that said reserva- 


tions should remain in full effect until the claims they protect are > dis- 
posed of in accordance with the provisions of the new act. | | 
~The judgment in said case is therefore reversed, and the » papers — 
therein returned to your office. 7 | 
‘It is proper to eall. your attention to the ord er. of Soumiscionet | 
Stocksla ger in relation to the r eservation i in this case. He directs that — 
any notes of suspension of lands from entry on account of said claim, 
found on the books of either office, shall “be expunged” therefrom. — 
‘The books referred to are the official tract- books, j in which, under the ” 
admirable system of book- keeping in operation for so-many years, are 
posted or noted, in connection with the respective tracts of land, every= e 
thing. relating to them which comes to the knowledge of the officers in 


_ the regular course of business, so that, in reference ther eto, the history ~~ _ 
of each tract and its present status are shown. An order to “ expunge,” - 


erase, or obliterate anything thus recorded, if obeyed, will.result in 
mutilation of the public records of. the Land Department, a proceeding 
entirely unjustifiable under any circumstances, Galediated to destroy 
the integrity of those records, and render them wholly. unreliable. Im 
no case should the entries upon these records ever be tampered with, 
expunged or erased. If an entry be made, which was afterwards | 
ascertained to be improper, recourse should not be had to the process. 
of obliterating or mutilating the record as it1 18 made; but another entry 





ane oudlit to Be de show wing thee error. “phus the integzity of the: record a 





: : : ~ would be preser ‘ved. and a full: and truthful history of all the proceed- ; . ; 
Pau: ings; in relation. to the particular tract: of Jand,. shown by. the books of | 


oe 3 a the office. I am not aware that it has been the practice of your office 
/ to order matters, “ expunged” ” from the records thereof, no order simi- 


pe Jar to the one herein. have come “under my obser vations. but. if. such ape 7 
tke practice prevallayy you. will, ive! such: directions as ‘will at once puta Bo 


- ; ep to. it. 





ENT RY. ~AM ENDME N T-PATENT-SURVEY. 
Exisna B. ‘Marr, * a sia i - se ee 


| The: ri ight “ amend an etitry 4 is pact feated bys an. cee ent ne ‘aa erse: Palau. He, 


ae A patent should not issue. for land under a technical: sub-divisional: deseription ‘not : 


a oh shown by the public surveys. 


acs » : Firs st Assistant Secretary Ohiniler to the 2 Commissioner. oft the. Gener al 


_ Land. Office, December 2’, (1892, 


oe Ont the tth of 2 Noveniber,. 1888, Elisha B. “Martin. filed aie pre- boa a 
a tion declaratory. statement. for the S.gand the NE. fof the NE. 4 of 


oo Sec. 6, T..20'5., R. ee ‘E,. MM: D.M.. , Visalia land. ‘district, Valifornia: ioe - 
: “alleging settlement on the. first ‘day of that. month. He made ash. es 


2 entry for the land. on the 3d of February, 1890. The area of this tract wee 
ae eo one. hundred and thirty- six acres. © ee 
On the 10th of September, 1889, “Oharles RF “Wilson maide: nbn oe . 


S calvas entry for the remainder of said quarter section the NW. 4 of 


. “the NE. 4 Subsequently, said: entry: was held-for. cancellation, upen.- Cnt 

the. report. of a special agent of your office, but such : action | was, + after. ge 
war rds, revoked, leaving the. entry intact. ae on 
On the 29th of 2 May, 1891, the local officers tr anemitted to your r office. 


: : the application of Mar tin for the amen dment of his entry, so-as to em- — : 2 
2 . brace: the entire NE. 4 of said section six, and. for the: cancellation of; 
_ the timber -culture entry of. Wilson. This application was refused by | 


you, on the 9th of December, 1891, and an pppoe from your decision S 


brings: the case to-the Departm ent. 


In his application, Martin alleges t that the, south half of the N B. 4 of 7 ee 3 
on said section contained eighty acres, and. the north half one ‘hundred = Be, 


"and twelve acres. That. he applied. ‘to. file. his: declaratory statement te 


Eo for the eutire NE. a of said section, but was not allowed to do so, the. 
~~ local officers informing him that: said: quarter embraced one. hundred 
and ninety-two acres, and he could only file for such fractional parts 
thereof as: approximated one. hundred and sixty acres. Ae accepted ~ i 
oe this: statement as correct, and made filing and entry as already stated. =.” 


2) SD his appeal. to the Department, Martin states that before making © oo 
= settlement, oe the land j in question, he pun chased the iniprovements ee 


EP Lad me # * Not repor tod i in a Vol. xy. ae oo a : : 








a Pe 
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thereon from one, Albert Ww. Amsbangh, ‘for the sum: of $ 500, who rep- 


es 2 resented to him that he had a, pre: isn otion on the whole of. ae Nik. 4 





_ of said section six, and that he never knew-to the contrary until he. 
applied to file his own declaratory statement. He also alleges that he 


went into possession of the whole of said NE. £ and had prepared for 


: - cultivation, at great expense, the land for. which ‘Wilson afterwards 


made timber culture entry. | 


_-Whetlier the local officers erred in not allowing Martin to file. iis a 


statement for the entire NE. 4 of section six, is not the question | now be-, 


fore me. If he was dissatisfied with their action to- preserve his rights, 


he should have appealed ; failing to do so, and so long as the timber , 


culture entry of Wilson was made prior to this application, and remains. _- 
_-of record, Martin’s: application to amend can not be allowed. The — 
record before me does not make a showing which calls for the cancella 
tion:of the entry of Wilson in favor of Martin. Healleges that Wilson - oe 


made timber enlture éntry for a subdivision of section six which had 
no existence. The same might be said of his filing. If there was no. 
NW. 4 ofthe NE. § of said section, there was no NE. 4 thereof, and if 
the entiy of Wilson for the NW. 4 of the NE. 4-should De canceled, the — 


filing of Martin for the NE. 4 therefore should share the same fate. 
- Your refusal, therefore, t to allow the amendment applied for Dy ae - 
is approved. es ee 


This, however, still leaves two entries of cece In. your office, which. 


can uot be passed to patent, as the subdivisions of land described 
therein, have no existence. The map of township 20, filed:in your of- — - 


fice, shows the NE. 4 of section 6, to be. divided only into a northern 


. and a southern part, the for mer containing 112, and the latter 80 acres. ~ 
Before patents can issue, the éntriés gnust conforin to those subdivi- 


sions, or a new survey of that quarter section must be made. TI call 
your attention to this situation, and suggest th at ap op action i ray 
the premises be se by your office. | | | 7 


RIGHT or WAY_DIT CH—M ARGIN AL LIMITS. | 


| LEwis J. ‘Dawson. 


In approving an application for a right of way for a ditch the Department does not 


determine the marginal width necessar y for the consiEucuon and maintenance of... . 
the ditch. cn 


| Secretary y Smith to » the Commissioner of the General Land Oe, M ay 8, s a 


1898. 4 


I am in receipt of your letter of February 20, 1893, teanenicne . : 


7 map in. duplicate, filed by Lewis J. Dawson, in the land office at Pueblo, — 


Colorado, with his application. for its approval, that he may have the * , 


% 
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eee of sections 18 to 21, of the nee of March 3; 1891, co Stat., 
1095). ite | eee 
- This map embraces a “small 1 ditch oak lateral, por 6 ene reser- Sas 
- voirs. It takes. its water fr om Swift creek. The cel point (being at 
the head gate) is in the NE. + of. NW. 4 Séc. 7, T. 22'S., R. 73. Wey oe, 
said point: being S. 33° 15" W., 1550 feet from the. ce 4 corner of Sec. 6, a 
-- of said town and r ange. “Thence it bears nor th. east two miles. and 1140 
feet to a reservoir. It is two feet in width. It rans nearly its entire: 


length through priyate lands, bat. enters the SW. 4 of Sec. 5%, T. 21 Sy : ee 


ner of section 32, This lateral is 1100 feet i In leng th, and two feet. wide. 
The initial point of the larger. reservoir, designated as No. 1, is-on 
the middle line, north and south of the S. E. quarter of said section 32, 
N, 88° 28’ E., 1398 feet from the } section corner on the south line ef 
said section 32, It is rectang ee in shape, and covers 6.66 acres. _ 
The initial point of the. smaller. reservoir is N. 55° E., 1635 feet from 


said quarter section corner on 1 the south line. eof section 32 ; its area is . 


1,16 acres. 


Both of these reservoirs are on publie land: “The 1 surveyor files an | 


affidavit in verification of his survey, ¢ and Says that the land cone to 


_ be appr opriated can be utilized for reservoir purposes. - 


_. This is a very narrow ditch, ‘but as it affects public land, and the appli 
-cant’s survey and map are in. substanti al com pliance a the require- 


ments of the law and regulations of the Department, the map is ap- - 
Se proved, subject: to all existing valid rights. While section 18, of said _ 
ae act of March. 3, 1891, grants” fifty feet. on each side of the’ marginal — | 
limits: of a ean or ditch, regardless. of its width, the 21st section of . 
" the act so limits the operation of the former section that. the ditch or | 
canal owner can only occupy. such right of. way for the purpose of said 7 
~. canal or ditch, “and then only. so: far as-may be necessary for the con- — 
ee _ struction, maintenance and care of said canal or ditch.” In approving a 
-. this map, the. Department grants only such right ¢ of way as the law pro 
vides; the. width necessary for the construction, maintenance and care a 
of a ditch is not determined. = | Sgt 
ee ‘The map. and. ‘Papers transmitted by. your said letter are herewith, re- “ : 





ae Rk 73 W,, which tract is public land. - The ‘main. “ditch . terminates ji ee ar 
the reservoir at a point N, 752-10’ B., 950 feet from the quarter corner: -~ 
“@- on the south line of said See. 32.. a lateral taken out ata point near | 
the south line of said section N. 850 E., 600. feet. from. the quarter cor. 
ner on the south line of said section 32, runs N. E., and flows into. 
s another reservoir. at a point N. 50° 10! B., 1465, feet from the. same core: 
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_ ALLOTMENT—ARTICLE en TREATY OF MARCH 19, 1867. 


| McLasan v. BIsson. 


‘The right to allotments provided i in article 7, of the reaiy' of March 19, 1867, is not. 
- dependent upon settlement or. residence on the land, but is secured by the eulti- 


vation of the specified quantity of land; and when the Indian has complied with 


- such requirement, his right to the irae involved vests at once, and attaches | 
thereto, whether the certificate of such. right i agp or is not, issued to him at such 


time. 


Acting Peary Cand» to the Gnas: of Indian Affairs, Aone 


3, 1893. 


“y aeisowledne the cea of your communication of 18th J anuary - 


last, transmitting the papers in the case of the appeal of Lillie McLean 


» frotn the decision of your office of December 12, 1892, in instructing 
the Chippewa Commission to can cel the allotment seestotore, made to | 


said Lillie McLean by said Commission. and allot the land to. the con- 

testant, Antoine Bisson. | 

In fons thereto, I transmit herewith an opinion of the Hon. Assist- 
ant Attorney General for this Department, dated 1st instant, in which 

{ concur, wherein it-is held that Bisson has no right to the Jand as 

- against the claim of McLean and that the allotment made to her by 
the Commission should be confirmed and established. | 


OPINION. 


Assistant Attorney General Shields to the Secretary of the Interior, ,Apri 
1s 1893. 


I have the houbr to acknowledge, by reference Acting Sesistany 
Chandler dated February 18, 1893, a communication. from the Acting ~~ 
Commissioner of Indian Affairs, dated January 18, 1893, transmitting 
to the Department the papers in the case of the aca of Tallie McLean — 


from the decision of the Indian Office, dated December 12, 1892, “in 
instructing the Chippewa Commission to cancel the allotment thereto- 
fore made to said Lillie McLean and allot the land to the contestant, 
Antoine Bisson.” The question involved is the determination as to 
_ which of the coutestants, Lillie McLean or Antoine Bisson, ‘shonld be 


allotted the NW. 4 of Sec. 21, T..141, R, 41 W., ou the White Earth | 


Reservation, Minnesota: dee the provisions of Article VII, of the 


treaty of March 19, 1867 (i6 Stat., 719), as provided for in lie act of : 
January 14, 1889 (25 Stats , 642). By the papers submitted, it ‘appears — 
that the controversy arose over the claims of McLean and Bisson as to. 


which of them should receive the allotment for the land in question; 


that the Chippewa Commission, in making the allotment, heard and | 


considered the testimony and. EOSE offered by the parties; that said 


- Commission awarded and allotted the land to McLean; that onthe 12th 


* Us . 







































| . your consideration. 


oo fe shall be entitled to a 
 .. sone hundred and. sixty acres may have been certified to any one In- 0). 
dian.” This language does not in terms nor by implication require the ine ae 
- Indian to either settle or live upon the land; it only requiresechim or 
-- ber to have. ten acres: under cultivation ” in ‘order to. be entitled Tg es 
- _ eertifieate showing him to be entitled to. the forty acres of land. While |. 
20% “it may be true that the par ties to the. treaty contemplated by holding es 
. out this inducement that the Indians availing themselves of it; might | * =, 
tae, i the. course of time, build houses and. live in. them, yet the language sete 
ae used i in the treaty. certainly fails to make such action. on.the partofthe —. . 
_ Indians a condition precedént to the establishment of their right tothe 
ae land, At the time the treaty was made the land set apart for these 
oad Indians: was: un naurveyed, | wild land, situated d beyond. the frontier white eG 
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a member. of the. Chippewa tribe. _ : ne 


a day of can 1892, the Cofmmissioner of: Indian Affairs et eons 
. the matter and fe ected: the Commission “to cancel the allotment to _ 
Lillie McLean and to allot the land to. the contestant Antoine Bisson,” - 
ee ‘from which order. McLean seeks to appeal to you; and the testimony — 
and record. upon. which said actions were based ‘are. transmitted. for 
: ~The matter was referr ed to me “for an ‘expression oe 
__ of opinion on the legal questions. herein presented.” = ha 
_ It seems that the parties. to this. controversy are members. of the ae 
oe 8 oe “Chippewa Indians of. the Mississippi,’ ” and so farasI am ableto glean = 
_. from the papers before me, they both are claiming the Jand in question © 
_ under the terms of the seventh Article of the tre eaty, of March. 19, 1867 fee 
% (16 Stat., 719), which reads as follows:. as | 


ee As soon as the looation of the: reservation. set. apart oy the Senonil: article hereae eo as 
eo shall have been : appr oxiiately, ascertained, fe and reported to the office of Indian affairs, ee 
-. the Secretary. of the Interior shall cause the same to be sur veyed in conformity to 

. the system of government surveys, and whenever, , after such survey, any Indian, of | - 
‘the bands parties hereto, either. male or female, shall have ten acres of land under 
| cultivation, such Indian shall be entitled to receive a certificate, showing him to bé ae as 
entitled to the forty acres” of. laud, according to legal ‘subdivision, containing the 8 
said ten acres or the. oreater part thereof, and whenever. such Indian shall have. BN, ; 
. ‘additional ten acres under cultivation. he or she shall. be entitled to a. certificate for oe 
~ additional forty acres, and 60. on, antil ‘the full amount. of one hundred. and sixty) 

_. -aeres may have heen certified to any one Indian; and the land so held, by any Indian 

| ae : shall be. exempt from: taxation and sale for debt, “and shall uot: bo. alienated except ea 
a ~ lh the approval of the Secretary of the Interior, ) and i in no case to any poner not ae hc 


Informal j inquiry at the General Hand Office dlicits the fant: that t the ire 2 


Whenever, after such. sur vey; any Indian 


and So. on for every “ additional ten acer res under cultivation; h he ra she ae ae 
. certificate for. an additional forty acres,” until #09 


a plat of. the, ‘survey: of. the township. in which. the Jand in. question iss ao a 
kee located, Was approved by the surveyor- -general of Minnesota onthel2th =~ 
- _. day. of Febr Uary, 1872. ‘The langipge of the seventh ar ticle 1s that—, | ee 
| ee ‘either male or female, shall | os oS 
“have ten acres of land wider cultivation, such ‘Indian shall be entitled to a cer tifi- . 

oe cate, showing him to he entitled to the for ty. acres of land, | 
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- settlements: other Saude and’ tribes of Indians not. ence at peace . 
with these, were located or roved at large in the country north, west’ 
and south of the land set apart for this band; the government was, no - 
doubt, anxious to have these Indians adopt the habits and easton of 
the white man—in a word become civilized—this is evident tomy mind 
- from the’ several provisions in said treaty relatitig to schools, mills, | 
houses on the reservation, cattle, farming utensils, etc.. Under these 
and all the circumstances it seems reasonable to conclude that as an 
entering wedge looking to the.final accomplishment of these purposes, 
it was intended to only require the Indian to put the specified number 
of acres of land into a state-of cultivation, iu order to encourage him 
in an effort to become tivilized, and to invest him with the right to the: 
land he cultivated and the additional land specified in the treaty. _ 
. Whenever the Indian performed his or her part by putting the speci- 
fied number of acres in cultivation, he or she became entitled to the ~ 


~ land, his or her right to it became vested and at onee attached, irre-. 


Apattive of whether the certificate was or was not issued. to hin: for _ 
. the issuance of the cer tificate was a inatter over which the Indian had. 
no control. 7 

- In this case it 1s shown that Lillie McLean was in 1876, the ies of | 
one Timothy Mooers, who apparently was a white man; that in said | 

- year they settled upon the land under her right as an Indian; that he | 

(Mooers) built a shanty, fenced and broke or caused to be broken forty ar 
— acres of the land. She swears that in 1879 she applied to the agent to. 
~ have a certificate issued to her for the land, and he informed her that 


he would have to write to Washington for it and promised to do so; ; 
but she never heard anything more about it. It is shown that Mooers. — - 


shad fifty-five acres of the land in question plowed and put in one crop 
on part of it. 

, It is claimed on the part of Bisson that Mooers did not ide this | 
improvement for his wife, but for another woman whom he intended to. 
Iarry at some time in. the future; this claim is unreasonable on its — 
face, and is not supported by the testimony, for. Mooers himself testi- — 
fied, that the improvements were made for his wife, now Lillie McLean. 
When Mooers and his wife separated, she. went to the government 
school at Red Lake, where she was employed as a seamstress, and 
afterwards: she was divorced from. Mooers. — After eae Mooers went. 
away from the land, one Southware occupied it awhile, then one Blair 
occupied it until 1390, when itis claimed, he sold it to BASsON, who, I 
infer, has held the possession of it since. | he 

While the testimony in this case is not entirely satisfactory, yet, L 
am disposed to think the opinion of the Commission who had the oppor- . 
tunity to see the witnesses and judge of their testimony should be. 
given considerable weight, and I think there is sufficient i in the record. 
to sustain their decision. | | | 
Upon the ae and record, as submitted, my conclusion of law 18. 


@ 
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ee: that Bisson we no mete to the land” as s against she. claim. of utes’ . - 


| 7 fr firmed and established mee ene, and. t So 0 advise. 





_ CONFIRMATION—SECTION 7 ACT oF MARCH 8, 1891. 


- PomosENo. Campos, 


; ae entry err e prior to aa passage of the act, of Maen 3, 1891, is not saga aed 


and that the allotment made to her by the Commission. should be con: o2 i 


_. by section 7 of said act; nor does the pendency of proceedings under permission to. aes : : 
show cause why such entry should be reinstated, bring it within the oe ma- poe ee 


_ tory, operation of said section. a ee 


-. Land Office, Apr il 11, 1893. 


oe uly 46; 4889, , Pomoseno Campos made final homestead eee for the eet 
oo §. 4 of the NW. 4 1 and the N. $ of the Sw. a of Sec. 31, T. 19 N., R. ee 
fs fe E., Folsom, New. Mexico. — - | ee 
ee ‘Said entry was held for cancellation ee your ‘6ffiee. October 8, 1887, tice 
i an ‘on report of Special Agent 0. G. Coleman, for lack of. residence aud pas 
= improvements, and because made i in the cape rest of one, J ual Vigil. 


a 2 First Assistant Seer etary y ‘Chandler to the Commissioner of the Gener eral “ : 7 


January 19, 1888, it was. canceled, but afterwards, to wit, June 22,9 


eee 1888, on the application of said Juan Vigil, who had. become the pur. 
oe chaser of the land, a hearing Was. ordered, to allow h him to show why eae A 
— the said entry should be reinstated and. sustained. | < ae 
>... The hearing was had Mareh 20, 1889, and on ovenber 6, 1891, the = : 
~~ Joeal officers recommended that the entry be confirmed, “under the 7th’: 0. 
section of the act of March 3, 1891, (26 Stat., 1095), and by vou deci- ae ee 
-__- sion of February 29, 1892, you affirmed their Gotu, - | 


In the ban tiie: to wit, December 15, 1890, Luciano Solano tad | cs - 


ee been allowed to make homestead. entry. for. the 8. 4’ of the NW. 4 and: 


. — : a the W. 4: of the SW. 4 of: the same section. He was allowed to inter- 3 4 a 
oe vene, and has appealed from your said decision. -_ ie ee | a 





‘T cannot concur in. your judgment. — 


At the date of the passage of the conavnaiars nce of March 3. 1891, ae ee 


a Campos’ entry had no existence, it having been canceled by. your "office . : _ 
od anuary 22: 1888, and the hearing subsequently ordered was to show. | - 
- cause why the entry. should. be reinstated. The act of March-3, 1891, er 


ee, supra, makes no provision. for reinstating canceled entries, for the pur- ee 


aes pose of confirming the same thereunder. James. Slocum, 15L.D.,421, 0 | 


22 : | “At must be reinstated, if. at all, under the evidence. taken ait the héar- . ; - 
-.. ing. That evidence ee ‘been ceained and, in my judgment, clearly 


a : improvements. eo 
oJ am further aatistiod! feat coe Sinden that ae sentry y was made - 
oe in the interest, and for the benefit of Vigil, the tr ansferee, = 


- Your * jadgment is therefore rever sed, and the entry of Campos cam Se 








fe shows that. Campos. did not. comply. with the Jaw as 3 to. residence and 1 ; 
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INDIAN LANDS—AGREEMENT Or DECEMBER 19, 1891—ACT OF MARCH 
' 8, 18938. 


, Guinoten ALLOTMENTS. 


Un selecting lands under paragraph 4, Article IL, of the agreement of December 19, 
- 1891, providing. allotments for certain Cherokee Indians-residing on the ceded 
lands, the head of the family is required to take his allotment out of his 
improved lands. The members of his family have the preferred right in making 
their selections to take lands improved by the husband or father, but are not 
restricted to said lands; but if they take improved lands, the selection is then 
limited to lands embraced within the improvements of the husband or father. 
Selections made by the owners of improvements who do not reside within the ceded 

_ limits, must not embrace tracts less in area than the smallest legal sub-division, 

_ and must be taken in.such manner as to include their improvements up to the 
- limitation in acreage provided i in- said agreement. . 7 

The allotments provided for insaid agreement are to be made by the eople entitled 
to receive the land, subject to the approval of the Secretary of the Interior 
The right to purchase piohondesd and sixty acres conferred by the act of March 3, 

- 1893, upon D. W. Bushyliead extends to any lands within the ceded portion of 
the territory not in conflict with rights of selection conferred by paragraph 4, 
of Article II, of said agreement, and the rights of. the cupeey school, recog- 
meee by said act, or any other reservation. 


| Assistant Attorne ye General Hall to the ue of the Interior, May 710, 
| 1893. _ 


“The question has “been snhiniiied to me informally, together with 
certain papers on the subject, as to the proper construction of para-— 


7 graph 4 of Article II, of the agreement between the United States and 
the Cherokee Nation, whereby certain lands of the Cherokee Nation 


_ were ceded to the United States, which agreement was entered into on | 
the 19th day of December, 1891. This. agreement deals with two 
glasses of persons to whom allotments of lands are to be made. The_ 

first class are persons who reside within the territory ceded to the 
United States by the Cherokee Nation, and that part of the agree- 
ment which relates to allotments for the benefit of this. class reads as 
follows: 


That any citizen of the Cherokee Nation who, prior to the first day of Novem- 
ber, 1891, was a bona fide resident upon and further had, as a farmer and for farm- 
ing purposes, made permanent and valuable improvements on any part. of the land. 
herein ceded and who has not disposed of the same, but desires to occupy. the par- 
ticular lands so improved as a homestead and for farming purposes, shall have the | 
right to select one-eighth of a section of land, to conform, however, to the United | 
States surveys; such selection to embrace, as far as the above limitation will adinit, 
such improvements. The wife and children of any such citizen shall have the same 

right of selection that is above given to the citizen, and they shall have the prefer- 
ence in making selections to take any lands. improved by the husband and father 
- that he can not take—until all his impr oved land shall be taken. au: fe 


~The language of the above paragraph of the agreement leaves its 
-meéaning somewhat doubtful ‘in two respects, first, whether the family, 
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eee ae a eanily. should. ve one ‘allotuient,. or whether aol “ember of the i 

family should have an allotment; ‘and second, where such allotments 

. should be taken. I think the report made by the Commissioners on _ 
the part of the United States, to the President, aids very materially 


in reaching the true meaning of said paragraph. The Commissioners, cae 


eg in reference to said paragraph, use the following language: 


‘There are thought to be about seventy Glierokeas residing on, or wlio hav 6 made 


| ‘improvements on, the lands eeded to the United States i in the agreement. “They are 
mainly i in number and location, ina little: corner of the: ‘country west of the Arkansas eee: 
. ‘River, and east: of the. Pawnee reservation. “These i impr ovements have been in prog-. : 
ce a. ress for years, and one- eighth. of a section of land will not, in every case, embrace i 
ee all the improvements ma‘ic by one person. So, for those that reside there with. their. - ; 
ee families—following the ¢ veneral allotment: law—the Commission. has agreed that each se 


: member of the family may take one- eighth of a section. 


er. First. The. above paragraph. from ‘the report. of. the piiuni sion | 
: ag make s it very plain that the agreement gives ‘to each member of the — 
ae family one-eighth of a section of land—both by the express statement 
~~ in the report to that effect, and by. reference to the “ ‘general allotment 


1, p. 897. 


hae ee Second. ‘It will be. observed’ that the citizen: ae. made Hie improve- Pele 
- nents i is required to embrace in his allotment his improved land i inwhole 
or in part. The agreement does not. give to such person. the right tO ee 


oie Jaw,” which provides. that: every Indian entitled. to an allotment shall ae - 
have. an. eighth of a section. ‘See e cupplement to Revised eee Vol. ee 


select such laud as he may choose, but. it: provides that where he . 


0 . -66 desires to oceupy the particular lands so improved as a homestead ; ye 


and for farming purposes,” he shall have the right to select one- -eighth. a - 
of a section of land to conform to the United ‘States : Sur VOYS, and O's eG 


ane embrace, as far as the above limitation. (one- eighth of a section) Wil 
admit, such improvements.” His. right to select is confined to the | ae 
lands he has. improved. But no-such restriction is placed upon. eee 
family in making their selections, The language relating to selections. fee 
by families is, “ the wife and. children of any ‘such. citizen ‘shall: have a ae 
the same right of selection that is above given to the citizen,” that is, 
ae the right to select: one- eighth of a section of land. But members of the — a 7 
family are not confined to the lands which have been i improved by. the. 
head of the family. The language is “ they shall have the preferenc se 
fed >. Ti making selections to take any lands improved by the husband and. 
oe father that he cannot take. eI: other words, they have the. right tO 8b 
select, each, an eighth of a section, and, if they “prefer? ”.the improved nel Gee 
“lands: they can includein their selection’: any improved lands not taken | | 


by the husband and. father, “until, all of his improved land shall be. ere 





oo) taken,” provided, of course, that: their allotments: do. not. exceed. the Seo 
oe snamber of acres given to each member of the family. a 
This view of the question is strongly supported by the. onsindctan: pale 
eS placed upon the agreement by the Commissioners in their report: above 

a auoted, wherein they Say, ee. These simoven ents have been J in progress 3 
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for years, and one- eighth of a section of land will not, in every case, 
embrace all the improvements made by one person.” Ana, to compen- 


sate for such loss that might befall such citizen, the Camnmissiowsis —s 


gave to each member of the family “one-eighth of a section of land.” 
‘The above report makes the meaning of the agreement quite clear 
that the head of the family is required to embrace in his allotment the 
land he has improved in- such manner as to conform to the United 
_ States surveys, and not -beyond. the limitation of one-eighth of a sec-. 
tion of land; while each member of the family will be permitted to 
select his or her allotment, and shall have the “preference” (that is, 
the right) in making selections to take any laud improved by the hus- | 
; band or father, within the limitation as to quantity; and which selec- 
tions shall also conform to the. United States surveys. The family 
- could not select for allotment uy land uapryed by any extizen other. 
than the husband or father, | 
. I do not construe the agreement to mean that the family shall take 
land i in. compact form and adjoining the land of the “husband and 
father,” nor do I believe that the exercise of the rights of families cal 
be so restricted by the Secretary of the Interior. 
I therefore advise that, the head of the family is requir ed to take We : 
allotment out of his improved lands, and that. his. family is not so re- 
stricted in making their selections, but if they take’ improved lands, 
such selection must be of improvements of the husband or father. 
There is another class of persons provided for by the terms of this - 
agreement, to wit: Any citizen of the Cherokee Nation nota resident 
within the land ceded, who, prior to the first day of November, 1891, 
had for farming purposes made valuable or permanent TpapTOUonionts 
upon any of the lands herein ceded, shall have the right to select one- 
eighth of a section of land, to conform to the United States surveys, 
‘such selection to embrace, as far as the above limitation will permit, 
such. improvements. That is, it must conform to the United States 
surveys in this. respect, that he shall not take land in a quantity ‘: 
smaller than the smallest legal sub- division, to wit., forty acres; and 
he shall take his allotment in such manner as to Sab race his. improve- 


. ments, up to the limitation provided in said agreement, to wit., , eighty 


- acres. It will be seen that the ay of such person 1s not entitled to 
any allotment of land. ae 
The agreement further stipulates that the number of ailotients shalt 
not exceed seventy, and that the number of acres so allotted shall not 
exceed 5,600. ‘The Chief of the Division of Indian Affairs in the Inte- 
~ rior Department has furnished me with a list.of persons claiming these. 
7 allotments, and the clatmants now number one hundred and thirty- -two, 
and has stated to me that he has learned of others who will make ap- 


plication for allotments under the provisions of this agreement. It = 


would seem that the Commissioners who acted in behalf of the United - 


States and for the po Nation made a mistake 2 as to the nuinber 
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= of persons. fedding within the coded. Territory, on. impr oved lands and 
persons residing within the Cherokee Nation who had i improved lands 
-. within said ceded territory. | With this, however, , according tomy view: 
of the duties of the Secretary of the Interior in the premises, you will 
have no concern, for. itis my construction of the agreement and the | 


beh = act. of Congress that. these allotments are to. be made by the people en- 7 | 


es “officer or agent of the United States. govern ent to per Sons entitled to : “ 
‘ receive them. The general law has refer ence to allotments on reserva: 
tions of government lands, But the act of ‘Congress. appr oved March — 


_titled to receive the lands, and it would be your duty simply to approve =~ 
the allotments, if, when nonuee to you, they + are found to be properly - 
7 made. 


Under the ee law, allotinents of the public lands are made by an 


8, 1893 (27 Stat., 640) which ratifies the agreement now under considera- _ 


- ‘tion, provides that the allotments provided for in the 4th paragraph of 
_ Article IL of. said agreement shall “be made. without delay by the 
“persons entitled. thereto, and shall be coufirmed by the Secretary of sy 
- the Interior before the date when said lands shall be declared open to 
_- settlement; and the allotments so made shall be published by the Sec- 4 


a* retary. of he Interior for the protection of proposed. settlers. Pe eg 


act of Congress should read, that the allotments “shall be made with- 
out delay ¢o the persons entitled thereto;” thus following the general 
law. of the United States in makin g. allotments of public lands to per 2. 
" sons entitled to receive them. I caused an investigation to be made to ae. 
~ aseertain whether the word “by” a which is in the printed act, is there 

- by. inadvertence, | or whether, being there properly, the ieee should 
receive the construction as. though the word “to” were ‘used in. lieu 


‘It is insisted by the Chief of the Division of Indian Affairs that the ; 


thereof. I find, on examination, that the bill passed : the house, went 


~ to the Senate and was there amended and the word “to” after the word ; 


— “delay” was inserted by a Senate ainendment.. ‘There was afailureon 
the part, of the House to agree to certain amendments proposed tothe. => 
‘pill on the part of the Senate, and a conference committee considered 

the disagreement of the two houses touching such amendments, and 
said committee reported that the word “to” in the Senate amendment = 
should be stricken out, and the word by” inserted. in lieu thereof. 

+: This report was agreed. ‘to by both Houses of Con gr ess, and theactas 

_ passed reads, “the allotments provided for in the fourth section of the 
‘agreement shall be made without delay by the persons entitled thereto.” 
. Thus it is. clearly. shown that the word. by? was used advisedly by 
- Congress, and that it was the intention of Congress that the allotments . 
-.._ provided for in said agreement should d be made: Hey the bo sous entitled ee 
thereto.” 7 


You will Snseme: that the lands 0 o occ by these allotments 7 


. are not to be purchased by the United States. ‘The price paid by the | : : 
a United States for the ceded lands i is $1. 40 per ano: and the agr eement 
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a stipulates that “from the price to be paid to the Cherokee N ation for , 


the cession herein provided for, there shall be deducted the sum of one 


dollar and forty cents for each acre-so taken in allotment.” The agree-— 
ment, in effect, requires the Cherokee Nation to give the lands to be 


allotted to the persons who are to receive thesame. Idoubtnotitwas 


for this reason that Congress provided that the allotments “shall be 
_ made by the persons entitled thereto.” 
It is my opinion that you should leave this matter of making the 
. allotments originally to the persons entitled to receive these lands in 
allotment, reserving the right to pass finally upon the correctness of 
the allotments when they are submitted to you for approval. I am of 
opinion that by dealing with the question in this manner you, will be 
relieved, and so will any officer of the government you might appoint 
to make the allotment, of a very disagreeable and annoying duty; for — 


I take it you would fave much trouble in determining how allotments _ 
allowed to seventy persons should be divided among one hundred and 


thirty-five, or perhaps one hundred and forty. These people can doubt- 
less-make some satisfactory arrangement among themselves, and better, 
no doubt, than could be made by any officer of the government. ‘Tt Z 
will not matter, however, with the allottees, so I am informed, who 
~ makes the allotments, but I thought proper to call your attention to. 
this view of the subject. ‘ 
~ Tn passing on this. matter finally, in approving or disapproving the 

| allotments, you will have the right to require them. made in conformity. 

- to your views, for your. approval of une: allotments is oN aL to make | 


- them valid. et 


There is another question, 1 raised in the same ‘ntveenall manner, and 
submitted to me for my cousideration, and opinion thereon, to wit: 


‘What are the rights of D, W. Bushyhead under the provisions of the . 


- act of Congress approved March 3, 1893? 

You will observe that the crcles of agreement do not embrace the 
- claim of Bushyhead, provision therefor being made alone by the act of 
- Congress. The agreement provides that a citizen who has improved a 


' farm and resided on it for farming purposes shall have eighty acres of 
land; and the like privilege is given to each member of the family of... | 


such person, and also citizens who had improved farm lands and for 
_ farming purposes, and not ec ate thereon, shall be coped to receive 
each eighty acres. | 


The citizens entitled to the allotments above referred to are not ~ _ 
required to pay for the same, either to the United States government 


or to the Cherokee Nation, and they are limited to eighty acres. The 
language of the act of Congress concerning D. W. Bushyhead 1 is: 


That D. W. Bushyhead, having made permanent or valuable improvements prior 


to the first day of November, eighteen hundred and ninety-one on the lands ceded 


by the said agreement, he shail be authorized to select one auaEtee section of the — 
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. lands coded - there, whether ceed or ‘olitada prior. te the opening of said : a. 
» lands to public settlement; but he shall be required to pay for such selection ait the 


game rate per acre as euier settlers, into the uy of the United States i in: such, al 
Danner as the Secretary of the Interior shall direct. a 7 | 


It will be observed from the above DF ovision of. the. act of ner ess, | 


. that Bushyhead is not required to show that he had improved land - ; 
“asa farm or for farming purposes;” but the declaration is that he 


has “ made permanent or valuable improvements ” thereon, which is the 
~ consideration for the sale to him. of a quarter section of land, and the — 
requirement is that he shall pay to the United States for such lands as 
he may select, at the same rate per acre as the other settlers, 


~ You, will observe also that Bushyhead i is not contined to. the improve- mo 


ments inade by him, but he-is permitted to take his quarter section 


(one hundred and sixty acres) at any place. within the ceded territory 


' whether reserved or otherwise. I do not believe, however, that it was 


Bigs th, _ the intention of Congress that Bushyhead should be allowed to take | 


lands. that have been improved by the allottees provided for by the 
agreement, or by the act of Congress ratifying the agreement, for said 
act does not. in any wise change that clause of the agreement which 
; provides. for such allotments. © : 

The act of Congress also reserves certain lands therein particularly 
described, for the benefit of the Chilocco Indian Industrial School, set 
apart by executive or der of July 12, 1884; which reser vation , however, | 
is not made by the articles of ag feement | = 

I cannot believe that it was the intention of Congress to change or 
alter the provisions distinctly made by the articlés of agreement between 
the United States and the Cherokee Nation, and which were ratified — 

expressly by the act... The act of Congress permits Bushyhead to pur- 
chase one hundred and sixty acres of government land at the govern- 
ment price. He is not one of the seventy allottees provided for in the 
agreement. Hach one of the allottees is entitled to eighty acres, with- 
out charge, while Bushyhead is to pay for the land he may receive, and 
is entitled to purchase one hundred and sixty acres. The seventy allot- 
ments are given to citizens who have improved lands as farmers and 
for farming purposes. No such requirement is made of Bushyhead, but 


_ he is permitted to purchase one hundred and sixty acres of land of the. — 
aa United States at government price, because he has JImade- permanent 
oe “vend: valuable improvements on lands ceded by the agreement. between — 
the United States and the Cherokee Nation. The act of Congress does * 


‘not state on what particular Jand neinevetveats, were mile nor the 


poerrs portion of the ceded Jand. 


It is therefore my opinion that te mould. have the ene. to oa 


Pe one hundred and sixty acres at any place within‘ "the ceded por- 


tion of the territory, which does not conflict with the rights of persons 


mentioned. in paragraph 4 of Article I, and with the rights of ee 


e Chilocco school a above ecuiion oe or any other reservation. — 
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Whatever selection Bushyhead may make, will be subject. to your _ 
‘approval, and must he made PEOP to the opening of the lands to settle- 
. Ment. — 
Approved, 
| HOKE SMITH, 
Secretary. 


SCHOOL LAND—INDEMN ITY—FRACTIONAL TOWNSHIP. ke 
Strate oF MONTANA. 


The fact that sections sixteen and thirty-six are left unsurveyed on account of their 
‘mountainous character does not render.such sections fractional in quantity, or — 
wanting from a natural cause, SO as to warrant the. selection of indemnity 
therefor. je 2 


a ‘Seoretary Smith to the Getadalons of the General ee ee ay 
it ’ 12, 1898. 


| The State of Montana, by its boar d of Jand commissioners, has 
appealed from your decision of March 29, 1892, rejecting its. list No. 1 
‘of indemnity school selections, filed in the Missoula land office, Novem- — 
ber 19, 1891. : 

Bae! is alleged in your holding “ at a township partly Sieeayed and | 
partly unsurveyed on account of ‘rug gged mountains’ is not fractional in 
the sense required by section 2275 Revised. Statutes, as amended. by the 
act.of February 28, 1891.” | 

- In the list submitted for approval, ‘the alleged cause of the deficiency 

"in forty- six of the school sections is that they are “ unsurveyed;” and 
in lieu of some of these unsurveyed sections, six hundred and forty 
acres of other lands were selected, and for others a less number of 
acres. In many cases the surveys were not extended over the school 
sections, on account of “rugged mountains.” _ | 

The existing provisions authorizing selections to compensate defi- , 
ciencies for school sections are found in sections 2275 and 2276 of the 
Revised Statutes, as ene by the act of February 28, 1091 (26 mal 
796). 

Tlre particular provision relied upon as -authorizing the selections 
‘made upon the basis used (unsurveyed on account of rugged mountains) 
-is found in the last clause of seenon 2275 aS amended, which reads as 
follows: ; 

‘And other lands of equal acreage are also hereby appropriated and granted, and: 
may be selected by said State or Territory to compensate deficiencies for school pur- 
poses, where séctions sixteen or thirty-six are fractional in quantity, or where one 


or both are wanting by reason of the township being fr actional, or from any natural 
cause whatever. 


\ 


| The mere fact that sections sixteen aid thirty-s six are lett unsunvevad 
because of “rugged mountains” does notin any sense render those sec- 
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a tions ‘Aastional’ in quantity or r wanting from aca natural cause, i if ae, 
tually i in place. 7 7 


It may be conceded that the rugg ged character of the mountains will 


ie render it. inexpedient to extend the public: surveys over such portions, 
om and that by reason of this natural condition, the school sections may 
oi often be found of but. little value; but this. condition does not justify 
the selection and cer tification of other and more valuable lands i in lieu. — . 


. of, such school sections as chance to fall i in a mountainous region, in the - 
absence of any provision therefor. . tot gs | 
The ane gmony eopedets from i is affir med. 


HarPer % | GRAND Jo UNOTION,. 


; ietion for review of departmental decision of February 14. 1393 (16 
* a Ls Dig 17 ) denied by Secretary Smith, } » May 13, 1893. | - 


_. ABANDONED MILITARY RESERV ATION—SETTLEMENT BRIGHTS. 
STATE OF Montana v, WOOLVERTON ET AL. 

The provisions of the act of February 13, 1891,-for the disposal of the abandoned Fort 
Ellis military reservation protects the. rietits of settlers who, prior to the estab- 
lishment of said reservation, had in good faith settled on landsembraced therein, 

and were subsequently dispossessed by thé military, and, on the abandonment of 
- the reservation, resumed their occupancy and improvement of theland; and the 


right.of selection conferred one the State by said act will not defeat sieh settle- 
ment rights. : , 


Seoretary Smith to the Commissioner of the General. Land offs, May y 13, 
1893. 


‘On the 13th. of Februaiy; 1891, Coarse passed. CAN Act to provide 
for the disposal of the anandoned Fort Ellis military reservation in. 
: Montana, under the homestead law, and for other purposes.” (26 Stat., | 
747), The first section of the ae authorized the Secretary of the a 


Interior to cause the land embraced i in said reservation. to be surveyed. ~ 


‘The second section granted to the State of Montana one section of said 7 
_ reservation, to be used as a permanent militia camp-ground, and to be. . 
selected so as to embrace the. buildings | and. improvements | thereon. 


. | : | By the third section, the State of Montana was authorized to select: | 
the remaining portions of such reservation, or any part thereof, within: . 
one year after the approval of the survey, in part aWeigiction of the — 


ate 7 tains the following provisos: 


— grant to said State made by the act of ney, ou 1889. Bee. 3 con- 4 | 


Pr ovided, That no existing lawful rights to any” “of said lands: initiated un der’ any 


= of the laws of the United States shall be invalidated by this act: Provided, That if oie 


7 any portion « of said Teser vation shall 1 remain unselected by said Beate) for a period - 
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of one year after the approval of the survey, that portion remaining unselected 
shall be subject to entry under the general land and mining laws of the United 
States: Provided further, That if within said period. of one year the Governor of 
suid State shall officially notify the Secretary of the Interior that the State has com- 
7 pleted its selections, then the. Secretary shall at once ‘proclaim uhe: remaining lands | 
open toentry as aforesaid. | 


In providing for the survey of the: reservation; and in giving the | 
State the right to make its selections within one year after the ap-_ 
proval of such survey, Congress seems to have overlooked the fact that. 
the survey of all the lands in the reservation had been made in the 
summer of 1887, which survey was approved by your office on the 19th 
of December, of that year. According to the returns of the. U. 8. sur- 
veyor. general, in Division “B,” of your office, the plat of survey was. 
received in tha. district land office, January: 5, 1889, more than two | 
years prior to the act of February 13, 1891, which gave the State one | 

year after the approval of the-survey for making its selection. 
On the L9th of Oztober, 1891, the State of Montana, under, and ie 

virtue of an act of Gonpeess entitled ‘An Act to Srovide for the 
‘division of Dakota into two States, and to enable the people of North 
Dakota, South Dakota, Montana and Washington to form Constitu- 
tions and’ State Governments, and to be admitted into the Union on an 

equal footing with the seine States, and to make donations of public. 
- lands to such States ”, approved February 22, 1889; also, “An Act. to 

provide for the disposal of the abandoned Fort Ellis Reservation in 

Montana, under the homestead law, and for other purposes ”. approved 
February 13, 1891, made and filed its selection for the whole of sections. 
22, 23 and 26, township 2 S., range 6 H., which was rejected by the local 

officers of the Bozeman, jane clistrict, oi) the 23d of said October, for the 
reason that said sections were partially covered by the homestead | 
entries of the defendants in this controversy, and others. | 
From this action by such local officers the State duly appealed, and 
on the 28th day of January, 1892, you rendered a decision in the case, 
in. which you stated that you did “not see the way clear to give relief 
to the above mentioned settlers on the Fort Ellis Reserve”, and there- 
fore held their entries for cancellation. ‘The case is brought to the 
Department by appeals from your decision, by said settlers. | 

The military reservation of Fort Ellis was created by executive ptales } 
of February 15, 1868, and relinquisied July 26, 1886, under the act of 
July 5, 1884, (23 Stat., 103), which was entitled “An Act to provide for 
the disposal of abandoned and useless military reservations.” Said act | 
provided for the survey, appraisement, and sale of the lands included 
within the limits of any military reservation, which then had, or might 
thereafter become useless for zoey PUrposes, and. contained the fol- ne 
lowing provisos: | a | | 

Provided, That any settler who was in ictal: occupation of any sorta of jae : 


such reser vation prior to the location of such reservation, or settled thereon prior to 
January first, eighteen hundred and eighty-four, in good faith for the purpose of: 
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_ securing ine and of enteri ing the same alder! he genaral laws, and has continted: ; 
in such. occupation to the present time, and i 1S by law entitled to make a homestead ~~ | 
‘entry, shall be. entitled to enter the landso occupied, not exceeding one hindred and, 


: ‘sixty acres in a body,. according to the government. surveys and subdivisions : Pro- 
—-wided fur ther, That. said. lands were > subject to peaitye under ‘the. publio. Jand ane 


at the time of their withdr awal. - 


_ At the time the land embraced i in the Fort Ellis military voservation 
Was” withdrawn frou settlement, by the creation. of said reservation, 
William H. Lee was residing upon the NW. 4 of section 26, having 

- built a house and established his residence ‘tliere” in. 1866, He culti- . 

| vated the land until the fall of 1868, when he was compelled to leave ~ 
by the mnilitary authorities, who appropriated his. improveinents for the 2 
use of the post. His improvements were valued at $1,000, beside $400 - 


2, invested in an irrig gating ditch. Willian Ww. Woolverton made: settle- - . 


ment on the SW. 4 of See. D3. in Ji une, 1867, and. cultivated tlie same 


for two. years, being ejected by the military ij in May, 1869, He had. made - . : 
a a valuable improvements and. expended $700 in an irvigating ditch. His 7 
ae improvements were ap ptopriated or demolished by: the military. | George a 


_ ©. Howard made settlement on the SE. fof Sec. 26, ‘in June, 1867, and: 
was also ejected by the military. | | 
After the relinquishmeut of the 5 yeservationy ee its callandanmnadl ~ 
~ for inilitary, purposes, these parties. returned to. the land from which | 
_ they had been. ejected. by. the military, and afterwards made homestead <_ 


entries for the respective tracts. Woolverton’s entry was made on a 
the 27th of March, 1890, Lee’s on the 12th of April of the same year, 


and Howard’s on the 15th: of J uly, 1891. Each of. these. persons was 

” ‘qualified to make entry under the homestead law at. the dates oF their 
respective. applications. a ey 7 | | 

_- The lawful character of their settlements originally is not vaignnted 


"Such settlements, however, did not in any manner interfere with the _ 


right of the government to reserve the land before entry, either for _ 
| ‘temporary or permanent purposes. | In this” case the reservation. Was 
_temporar; y, and the question presented is, Did their settlements prior 


-. to the reser vation by the government, and their entries after the relin- — 
ety E quishment of the reservation, and prior to the initiation of any. other 
. rights, give such settlers. rights in the. land which would prevent. ‘its. 73. 
— selection by the State of Montana, under the law of February 13,1891% ~~ 
ine In behalf of said settlers and homesteaders, it is claimed that their 
oo original settlements were for the purpose of - securing: homes, and of. 
-. entering the land under the general laws, and it is insisted that their _ 


-ejectment by the. military, and enforced absence, should be counted to 
them as “continued oceupation,” which. would. bring them within the 
‘proviso. of the act of J uly 5, 1884. Numerous decisions by the Depart- | 


ment; in which compulsory absence has been. regarded. as constructive oA 


presence, are cited . in support of. this. proposition, amoug them being 
that of Parson 1. ‘Hughes (8 L. D., 593), wherein Mrs. Hughes was. 


= 7 forced off the land i in 187 Dy ae did not ‘resume Dossession until 1885, ae : 
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in which it was held that her residence on thie teed was not broken by 
_ her ouster, and that she at no time abandoned the tract. * 


The act of July 5, 1884, was a general law to pr ovide for the disposal ies 


of abandoned and. nisclone: inilitary reservations, while the act of Feb- _ 
ruary 13, 1891, was passed especially to provide for the disposal of the 
abandoned Fort Ellis military reservation ‘under the homestead law, 
and. it: provided’ “that no existing lawful rights to any of said lands, 
_ initiated. under any of the laws of the United eae shall be invali- 
dated by this act.” | - 
Not until the passage of the act: of 1891, was s the State of Montana — 
given any tights in the lauds embraced in the Fort Ellis reservation, | 
and one af the marked features of legislation concerning the public 
lands, especially in grants and. privileges to States and railroads, is — 
that the actual, qualified settlers who have entered Or settled prior to 
- such adverse evant, are generally-saved. . 3 
In deciding the case of John W. ines (12 L. D., 288), the Denakiment 
held that the act of February 13, 1891, protected only such settlement | 
rights as were acquired under, and’ recognized by the act of 1884... In 
that case, Imes made no attempt to obtain title to the land until Feb- 
ruary 5, 1889. He then sought to avail himself of the prior settlement 
of Maltby and Gum... This he was not allowed to do, and because he 
possessed none of the qualifications required by the* act of 1884, his 
application to pre-empt the land was rejected. 
The ruling in that case, however, would not cut oft the claims of the 
applicants for the lands in the.case at bar. They were possessed of 


personal settlement rights acquired under, and recognized by the act. . 


_ of 1884, and were not basing their claims upon. the prior settlement of 
others. The facts and cir cumstances of the two cases are therefore 
materially ditierent. 7 
Imes made no settlement upon the land desired by him, prior to i 
inclusion in the military reservation, or prior to J anuary I, 1884, while 
Woolverton, Lee and Howard settled upon the land ela by them, 
nearly three years before its reservation, and: occupied it until ejected — 
by the military. They returned. to their respective claims when the 


military departed, and continued to occupy and cultivate the same until 


‘they made homestead entries therefor. Such entries were made before _ 
the State of Montana, or any other party, sought to secure the land. . 

The act of 1884 recognizes the right of these parties to make settle- 
ment upon the land at the time their settlements were made, by pro- 
viding for the protection of the rights of “any settler who was in actual 


| occupation of any portion of any such reservations prior to the location _ 
of such reservation.” This provisiou inclines me to the. opinion that ~ 


the rights of such parties, in case their “actual occupation” should. be 
interrupted by the act of the government, and through no fault of theirs, — 
_ .and should be resumed at the earliest opportunity, would date fron the = 

time of their original settlement. a 
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| wader: a the eltoumistances of the case, T thin ee acts of: cre: ae 
nat ment upon the land, and improvement thereof until ousted by the mili- bt gale! 
on tary, and their return when the military withdrew, was such an oceu-. | | 
: pation as the Department and the courts would. hold to be. “eontin- ~~ 


- nous.” This would bring them within the proviso of the act of J uly 5, 
1884. Were this not the case, I think the provisions of the act of Feb- 
 ruary 13, 1891, which. said “¢ that no existing lawful rights to any of 

Said lands, initiated under any. of the laws of the United ‘States, shall 
be invalidated by this act,” would allow their entries to remain intact. 

My conclusion is, that the local officers proper ly rejected the applica- 
tion of the State of -Montana to make selection of the land covered by 
the homestead entries of “Woolverton, Lee and Howar d, and the deci. 
sion appealed from i 1S accordin ely? reversed. 


ie ca 5 = 
/Moriwarr ®. Sconary, 


On motion for review 7 of’ departmental decision of August 22, 1892 . 


ae = L. D., 201), a rehearing ordered by Secretary Smith, May 13, 1893. 


"RAILROAD GRANT— ADJ USTMEN T—FORFEI v D RE ACT. | 


ALABAMA AND CHATTANOOGA R. R. Co. 


os ‘ ‘The quota of ands to aid in ‘the construction of this road in on common limits of ae 


_ other grants having been satisfied, the remaining lands in such common limits — 

appertain. to the other roads, and being. opposite the ‘unconstrueted portion of | 
said foads < are BOWE ed to. a a domain, by the forfeiture act of. oe. 

| 29, 1890. i | 


i. Further approvals on acopunt ae a: err will net bé piace: where Ae adjusanent . 


shows that the certifications alr eady made are in excess: of the amount granted. 


Bs Seoretar y Sinith to the Commissioner of the General. Land Optee, 3 May yf 18, 
| ie fo 1893. . | 


I have eonsidered the oat filed in behalf of Frank y. Anderson 
and John A. Billups, trustees for the State, and the bondholders, from 
your decisiou of January. 26, 1892, holding for cancellation a certain 
list, filed May 13, 1885, in the United States land office at Huntsville, 
Alabama, on. account. of the grant made by the act of June 3, 1856 
— (11 Stat., 17), to aid in the construction of the road known as the Ala- : 
 bama afi Chattanooga Railroad. AE BaD 7 om 

By the act of June 3, 1856" Gap Congres. ‘easiest lands to Te 


| | State of Alabama to aid in the construction of several roads, nearly all 
~ of which’ radiated from Gadsden. Among the roads provided for was | 


one “from Gadsden to connect with the Georgia and ‘Tennessee line of 


“yi, Talltoad” through. Chattooga, Wills, and Lookout valleys;” also for | | 
ee & railroad ‘from near Gadsden to some point on the tabame: and Mis-. a 
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sissippi State line in the direction of the Mobile and. Ohio Railroad, 
with a view to connect with said Mobile and Ohio Railroad. 0 
By act of the State legislature, dated June 20, 1858, these grants 


were conferred upon different companies, but the respective maps of ae 
definite location were filed by said eae on the same seve, Octo- 5 


ber 11, 1858, 


In ee ee with an act of the State fants latin: these two fin. i Pat 


chises were consolidated in one compaiy, the name of the new corpora- 

tion. being: known as the Alabama. and eubivenogsn Railroad. Com-— | 
pany. | 
— Other erants were snpyided for by the. act of June 3, 1856 (supra), 
to aid in the construction of the roads since known as the Tennessee 
and Coosa Railroad, the Coosa and Chattooga Railroad, and the Selma, 
Rome, and Dalton Railroad, the lines of all of which, as described in 
the act of 1856, centered at Gadsden. 

It is eaipatent that the grants for these numerous roads, radiating. 
from a common. center, must overlap. Within these common limits but - 
one grant was made, to be divided in proportion to the number of: 
grants whose limits covered the common territory—thus, in a conflict 
of two grants each would be entitled to a moiety, and where three 
grants overlap, only oue-third of the common area was granted on 
account of each road. (St. Se & Sioux City I. R. Co: vo. Winona & 
St. Peter R. R. Co., 112 U. &., | 

The selections ‘avaleod in ae case are within the primary limits of 
the grants for the Alabama and Chattanooga Railroad, but are also 
within the primary limits of oue or. more of the other grants provided 
for by the act of 1856. 

In your opinion the lands are classified, and for special descriptions. 
| reference i is made thereto. Said decision states that “an adjustment 


| of the grant claimed by the Alabama and Chattanooga Railroad Com- — | 


_ pany shows that said company has received more than its quota of the 
. lands falling within the common limits aforesaid.” If this be.so, and. 
_ it isnot denied in the appeal, it is plain that there is no authority of 


law for a further approval of ‘lands within such common limits on. 


account of the grant for said company. . , 
Lhe appeal pr actically admits the correctness of your decision ander 7 
the liw of 1856, but seems to rely upon the act of the State legislature, 
approved -Februar y 20, i883, as authority for its claim to all vacant _ 
lands within the ine of its grant, without. regard to gu grants. — 
made by the act of 1856. 
 Itis sufficient to state that none of oe gT ants, conflicting with that 
of the Alabama and Chattanooga in the neighborhood of Gadsden, — 
were earned by the construction of the roads provided for in the act of 
1856, and by the terms of the general forfeiture act of September 29, 
1890 (26 Stat., 496), the grants appertaining to the portions of such 
-“unconstructed roads were forfeited and declared to be a part of. the 


¢ 
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Ra public domsau: It is unnecessary, ther efore, to consider the scope and. - 
intent of the State act of 1883, as the State could not dispose of the: 
lands granted to aid in the poneicach of any parecular: road, except ike 5 
_ for the purpose of building that road. 


_ As the quota to aid in. the construction of ‘he Alabama and hatte se 


‘nooga Railroad within the common limits of other grants has been sat- _ 


' isfied by the approvals heretofore made, it must be héld that the oo 


‘ ~ remaining lands within such common limits appertain to the. erants for 
-_ the other roads, and, being opposite the unconstructed portions of such 


ss roads, they are restor ed to the public domain by the act of September | 
© 29, 1890 (supra). The 6th section of said act provides: 


That no lands. duclated forfeited to the United States by this. a siiail by x reason _ 


- of such forfeiture inure to the benefit of any State or corporation to whieh lands 
may have been granted by Congress, except as herein otherwise provided ; nor shall | | 
this act be construed to enlarge the area of land originally covered. by any such 

grant, or to confer any right upon any. State, corporation or person se lands which 

+. were excepted from such grant. 7 ? 


A further reason, however, appears why these aidste can not be listed ? 


: | on account of the road in question. With the exception of the lands. 
in two sections, all of the lands listed are east of Gadsden and opposite ~ 


+, that portion of the road for merly known as the Wills Valley Railroad. 


eee, In the adjustment of the grant for the Alabama ancl Chattanooga: Pa 
ee Railroad Company, it was held that the grants for the portions of the 
road east. and west. of Gadsden were separate and distinct grants, and 
- : ; that,. although subsequently consolidated under one company, there en 
. ; was no authority for the certification of lands within’ the limits of one 


road to satisfy lands on account of the other (United States v. Alabama. 


- State Land Company, 14 _L. D., 129). . Said adjustment having shown. : 


that the certifications heretofore made within the limits of the portion 


east of Gadsden were in excess of the amount granted on account of 


that portion of the road, to the amount of 72,054. 28 acres, you were 


directed to make demand oe the reconveyance of such amount of lands, 


2” sin accordance with the provisions of the 2d section of the act of March 
- . 8, L887 (24 Stat., 556).. With such an excess, I should refuse to. make 


: farther approvals on account of this grant, in accordance with the pro- | 
_ visions of section 7 of said act of March 3, 1887, were there no. ee 
reasons for denying the approval of this list —. 


- D., 7 892) denied bad Secretary Smith, May 13, 1893, 


From a review of the whole matter, I must ther efore approve your 
action and. direct the eancellaon of this. list. 7 | 7 


\ Ser 


“UNITED STATES v ALLARD ET A 


“Motion for réview of departmental decision of April 16, 1892 (4 L.. . | 
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‘PRIVATE CLAIM—CONFIRMATION—RESURVEY. 
. MEsITA DE JUANA LOPEZ GRANT. 


The confirmation of a Mexican grant: as ; een: approved, and recommended _ 
for confirmation by the surveyor general, and as “duly surveyed by the United 

_ States,” without requiring the issuance of patent to the confirmee, leaves the | 
Department without jurisdiction in the premises; and an order of the. General 
Land Office for the resurvey of a grant thus confirmed i is unanthorized by law. 


Seeretan y Smith to the Commissioner of the General Land Offer, Mag y 13, 
1898. 


By eee of July 7; 1888, to Surveyor General Julian of New ites 
your office, in accordance with his recommendation, ordered | ‘a resur- 
vey of the Mesita de Juana Lopez grant situated in Santa Fé county, 
said Territory. The appeal of the owners of the eth from. that 
order, brings the case before me now. : 

saad grant, it appears from the record before me, was made by the 
Spanish government of New Mexico, in J anuary 1782, to Domingo 
Romero, Migueland Manuel Ortiz; the erantees were placed in poses- 
sion of the land petitioned for tn the same month, by Carlos Fernan-— 


dez, duly commissioned by the governor for cant purpose, and they | 


and their legal representatives have been.in possession ever since. 
On September 30, 1872, application was made, by the owners, to Sur- 
2 veyor General Pr oindfit of New Mexico to investigate and report upon 
said claim, in accordance with the provisions of section 8 act of J uly 
22, 1854—10 Stat.-308. This investigation was had, the grant recom- 
mended for confirmation by that officer November 29, 1872, and reported 
by him through this Department to Congress as grant No. 64, with 
| transcript of the papers in the case, among which is a “ sketch map” 
_of the land, supposed then to contain 69,120 acres. H. Ex. Doc. No. 
128, 42nd Congress, 3rd Session. In October 1876, the claim was sur- 
veyed by deputy Reeves under the appropriation made for the survey 


of private land claims, by the sundry civil bill of July 31, 1876—19 


Stat. 102, 121; which survey was examined and approved by the sur- 
veyor: general of New Mexico, February 28, 1877, and ascertained to 
contain an area of 42,022.25 acres instead of 69 “000 acres as before esti- 
mated. An official copy ot this survey, certified to by the Commis- 
sioner of the General Land Office, was placed in the hands of the com: 
mittees on Private Land Claims of both Houses of Congress prior to 
their reports on said claim. See Senate Report No. 149, 45th Congress, 
2nd Session. Said grant was reported upon favorably to both Houses 
and confirmed by act of January 28, 1879-20 Stat., 592—as follows: 
“That the private land claim in the Territory of New Mexico know as the Mesita 
Jnana Lopez grant, made by the Spanish government January eighteenth, seven- 


teen hundred and ee two, examined, approved, and recommended for eoansinee 
tion by the surveyor- -general of New Mexico, November twenty-ninth, eighteen hun- 
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rcs dred a sevonte tee, déatahatell as peeate: lana olafin attinber: r sixty-four, and dniy Ss 

Ses surveyed by the United States, the field-notes of the survey and plat being approved .T: 
~.. by the surveyor-general of New: Mexico on February twenty- eighth, eighteen huns:° 
dred and seventy-seven, be, and the same is hereby confirmed; Provided, That the ae 
_ foregoing confirmation shall only be construed as a quit-claim. or relinquishment Of st 
‘all title or claim on the part of the United States in and to said private land claim, 

.. and shall not affect the adverse rights of any person or _persons to the same; nor. .~ a 
shall the United States be liable to make compensation for any per of sald land 602-52 2H 


which there are or may be. any adverse rights or claim. oe 


| In 1883, on the application of the claimant of. a conflicting no : 
“Oominissioner McFarland ordered an investigation of. said. survey, but 
potice of the application n not having been served 0 on the PRL Ose side, 
the order was revoked. | ttre 
On d) une 19, 1886, Survevoe General J aan of hoe een os letter, ae . 
me called. nitention. to the former application for investigation anc. the - 7 
- action thereon, and stated. if the allegations: then made were true the © : 
grant as surveyed not only included portions of. other private claims, 


but a considerable quantity of public laid, and he submitted the mat- | : 


ter for the direction of the office. On July 7, 1886, Commissioner 


Sparks. directed that an investigation of the matter be made. by the 


surveyor general; and on the report made by that noe on anuary 9, : 


1887, a new survey was ordered. 
I aa not think it necessary to enter into a discussion as. to whether 
the Reeves survey Is right or wrong. It may be stated in a general 


‘way, however, it-1s claimed, that by the sur vey, the grant was exagger- 


ated to more iHan three times its proper size, or from 12, 000 acres to 
43,000; that the grant was only for the Mesita or table ide: west of 


“the Juana Lopez canon, which terminate some distance north ‘of the 


Galisteo river; whereas by the survey the grant.1s extended some ten 


miles south of the table lands and several miles south of the river, |. 
- including both table and valley lands; and also that, by the survey, it. 
was extended over a mile too far to the west. - 


It seems that these objections. to the sur vey are made so. late that 
your office and this Department are precluded from inquiring into them 
by the terms of the act of confirmation, supra. - About the construction — 


of that act I have no doubt.. In. my opinion Congress confirmed the  _ 
| grant in accordance with the survey which had been madeand wasthen 
-. as much as any other part of the record, before that: body. Your office 
at thought otherwise. Commissioner Sparks, ‘in. his decision, says'the 
- statute is not expressed i in such clear and unmistakable language as. to. 
- free the executive from responsibility i in the matter; that acts of Con- aa 
gress confirming grants must be construed strictly against the con: 
~ firmees, and, if there be a doubt. as to the scope of the act, that con- | 
.. struction should be adopted. which will support the claim of the. govern- 
. ~ ment rather than that of individuals; and he did not believe that it was 
the intention of Congress 1 to confirm a mere preliminary survey and pre- 
elude the government: from investigating the true boundaries of the 
* claim, or aoe fraud 1 in ony manner it men present itself, 
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‘Entertaining these views, he held the true eonstmadtion of the act to 
| be that, the claim “as examined, approved and recommended” by the — 
“surveyor. general was confirmed by the act; that the portion thereof 
relating to the survey ‘was interpolated as merely giving a history of: 


the claim and for the purpose of closer identification.” These views — | 


“were concurred in by Comiesiouer Stockslager who made the decision : 
appealed from. 


I do not think the position assumed as to the intention of Congress a 


and its meaning is tenable. To hold that the important reference to 
the survey in the act, was g + interpolated as merely” giving “a history” 
of the claim and for thie purpose of closer “ identification ” is to either 


ignore the preceding language 6r to assume that Congress didavain ,_ 


thing, an assumption not to be tolerated if any other constr uction can 
- be adopted. | . | 
‘The identification. of the eT ant claim saat hardly be more exact 
than that contained in the words preceding tie mention of the survey, 
- Its location is stated, then its name, the government by which granted, 
the day of Picanonth and year when made, the fact. that it had been 
“examined approved and recommended for confirmation” by the offi- 
‘cer appointed by law for that purpose, the date of his recommendation 
and the number given to it by him in the list of private land claims. 
_ What more was needed to complete the “identification ” of the grant 
_ or to summarize its “ history?” -— 

Referring to the legislation of Congress, confirming private grants 
in. New Mexico, no instance is found of as complete a history or of as 
close an identification of a grant as the language used in the present 
‘instance, before reference is-‘made to the survey. By the act of Decem- 
ber 22, 1858, 11 Stat., 374, nineteen pueblo grants, designated only by 
“name and the letters of the alphabet and four others by name and num- 
~ bers only, are confirmed as reported. 

. By the act of June 21, 1860, 12 Stat., 71, thirty grants described only 
a the number given to them in the report of the surveyor general. 
and three described by the name of claimant and @ number, are con- 
firmed as reported. In act of March 1, 1861, 12 Stat., 887, only one is. 
- mentioned and that is confirmed by the number alone, as reported. The 


. act of June 12, 1866, 14 Stat., 588, mentions but one and thatiscon- _ 


_. firmed by number aid name of ciniciane By act of February 9, 1869, 
_-15 Stat., 438, one by name as reported, and by act of March 3, 1869, 15 


Stat. , 842, five by numbers only.. And itis to be observed. that j in. all | 
the acts quoted there is no reference to a previous survey, but i intwo. | 


_ or three instances surveys are directed to be made thereafter. 


Surely after the very full description given in the first part of the 


act of confirmation there was no need to recite the fact of the survey - 

as additional evidence of identification. Similar surveys were doubtless - 

- made in other grants and were before Congress, sa no mention of any 
of them i is made i in the confirmatory acts. | | . 
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Tf merely the Geaciation of the numerals, deed oe the sur veyor. - 


- general in his reports, or the name of the claimants, Was thought by | at 
Congress to bé suffici ent identification of more than sixty claims, con- | 


firmed ‘by the acts. cited, is seems like i ignoring intelligible language. to. 


insist that the sole purpose of Congress. in this. instance was to further — 
- identify this claim. Iam therefore forced to the conclusion that there - 
-. was a purpose in the use of. language so. specific and exceptional. .~ eo ' 
~ Construing the whole act, aud all its parts, tog gether, I do not see how 
the judicial mind can hold otherwise than that Congress intended to, 
and did confirm, the grant. shag examined, eure and recommended, aes 
: : and ‘duly surveyed by. the United States. ye o a 


_ Commissioner Sparks says Reeves’ survey was caer) jatended Gas. | 
a preliminary survey” and. ae not “preclude the: eo oraens uu | 


investigation” ete. 


‘This view seems to be: in direct conflict with the v views of  Congre SS. 


and the supreme court. | 


The former body declared that the land ere been waaty. SUTV veyed by 
the United States.”: What. was’ meant, by the. term “duly. surveyed?” 

Section 8 of the act. of J uly 22, 1854, supra, relating to private land 
claims in New Mexico, requires the surveyor general of that Territory 
“to ascertain the origin, nature, character yng eattent? H ot such claims 
as come’ before hime 2 Betis) 

Considering the power and ies, of ne surveyor _ gerteral- unde er said 
section, in the Maxwell Land Gr ant case. 121 U. 8. nae 369, the supreme 


court sald: 


Upon what argument, t, therefore, it can. “be held that iis: surveyor cereal with i 


this entire matter Neioke him, and with the | means of ascertaining or describing with . 

precision the extent of the grant: to these. parties, should be held not to have passed fe 

upon it, but simply upon the validity of the original transaction with Armijo, is not 
= readily to be perceived. The survey or- -general was not certainly of the class of offi- 


cers to whom would. have been confided by law the mere question of the legal validity 


of a grant made by al Mexican governor to a Mexican citizen. Others could do that. - 
_ ps well as he when the facts were laid before them. But.as his office was a survey- 


ing office, and was designed to ascentain the location and the extent. of grants by an — 


_. examination of the maps. and. surveys, and making new. surveys if necessary, 2 fune- 
tion pre- -eminently appurtenant to-his office, he must be supposed to have reported | 
_ upon all that: was proper for consideration in its confirmation, And when the Con- 
. gress of the United | States, after a: fall investigation, and elaborate reports. by ita 
- committees, confirmed. these grants, ‘as recommended for confirmation by the sur- > 
-veyor powers” of the territory, we must. suppose that. it was intended to bea full | 
_ and complete confitmation, as Teg ards the legal Ml validity, f fairness and enone of the | 


grant, as well as. its extent. 


_ It is just. to, say that Mr. ‘Gantke opinion was isa J uly a 1886, 6, | | 


- and the opinion of the court was not delivered until April-18, 1887. 


‘In the Maxwell grant case 10 survey had been. made, but from: the : 


~ papers” before him the surveyor general had undertaken to ascertain the a 
. “extent” of the grant by. describing the boundaries thereof, ‘His power 
$0 te do was denied. But the court holds that the. authority to inves- — : 
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tigat ae tiese grants was confided to that officer more par de ei because 


of his capacity to ascertain the “extent” thereof than for any other 


reason; and it was his duty to ascertain the ‘location and extent” by 
annndied of the papers in the case “and making new surveys if 
_ necessary.” In this case he found it necessary to make a survey under 
. the appropriation made by Congress. That survey was found to be 
correct and sent to Congress. The survey was not therefore a mere 
preliminary or incomplete survey ‘as supposed. But in the language | 
of Congress the grant was “duly surveyed by the United States.”:. 
Having been surveyed in a proper, regular and becoming manner, and 
so declared by Congress, where is the authority to order another sur- 
‘vey, which might or would have the effect to modify, alter or nullify | 
the former? 

In addition to what has ‘been said, it apathy appears, from. the — 
- proceedings of Congress that the matter of the survey was fully con- | 
sidered by that body and its committees and it was CHAE. intended to 
confirm the grant as surveyed. . . 

’ There was.uo debate in the Senate upon the bill; but in the report 
of its Committee on Private Land Claim, heretofore referred ba it is 
said: 

This claim was surveyed by United States aepiky surveyor Rollin J. Reeves, in 
October, 1876, which survey was examined and approved by the surveyor-general of 
New Mexico, February 28, 1877, and was ascertained to embrace forty-two thousand 
and twenty-two and eighty-five hundredths (42,022.85) acres instead of sixty-nine | 
thousand (69,000) acres as originally estimated, An official copy of this survey cer- _ 


tified by the Commissioner of the General Land Office is in the hands of the Com- 
mittee. This survey was made under authority of the act of Congress aoe 


July 31, 1876 


In the report of the Commies of the House it is said: “The claim 
has now been surveyed by the surveyor os and the Ou dames 
accurately determined.” 

- And in debate which followed the presentation of the. report, the 
inquiry was made by Mr. Eden, “What is the amount of the claim?” 
To which Mr. McGowan, who presented the report, replied, “about 
44,000 acres” which was approximately the amount shown by the.sur- 
vey, whilst the original report of the surveyor general estimated the 
. acreage at about 69,000 acres. mee rere: Record, ord. sree 45th 

Congress, 406,407. — 

It should Ae be stated in this connection the “sketch map” of the 
grant, found in the House Ex. Doc. No. 128 supra which of course was 
before the committees of both Houses and part of their reports thereto, 
shows the grant to extend very considerably south of the Galisteo 
river. Showing that it was well understood at the time of the con- 
firmation that the grant was not restricted to the table lands alone, as 
contended by Surveyor General Julian, and Commissioner Pparksy but 
was sy as surveyed heeves. : 





! 
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co having thus taken final action on the grant, and the con- 

, firmatory act not requiring the issue of patent to the confirmees, this 

- Department is absolutely without further jurisdiction in the-premises. .. 

_ The supreme court has said in relation to these claims,— “The fmak | 

a action on each claim reserved to Congress, is, of course, conclusive, . # 

and therefore not subject. to review in this or any other form. me Astiaza- “hed 
ran v, Santa Rita Mining Co., 148 U.S., 80, 82. | a 


JI am therefore of the Spin on that the Cones of your often: once | 


ing a new survey, was erroneous and is contrary to law. Thesameis 
| her ony rever sed and the papers in the case are lier ewith returned to yous oe 


# 


ConNOR v. TERRY. 


 - Motion for review of departmental decision of October 1, , 1802 5 - 
| 1, D,, 10) denied by peccuary Smith, May 13, 1893... a 


| CONTEST—SUSPENSION OF SECTION—PRIVATE CLAIM. | 
DELPY v, DELPY EY AL. | 


The suspension of a pene from entry pending the determination of ae biitdavies 


.. of.a private claim, precludes the allowance of a hearing between subsequent | 


claimants under the public land Jaws for land in said section. | 


3 Seoretary i ‘Smith to the Commissioner of the Gener al Land one, May 18, ; 


1893. 


oe Of ae ae ed the case of Pierre Delpy v. J tea tel and Wil. ; 2 
 jiam Harris, involving the W. 4 of the NE. 4 and the W. $ of the SE. + 
of Sec. 18, T. 11 S., B. 3 W., S. B. M., Los Angeles, California, as.pre- 
sented. by the appeals of sail Tilion Delpy and Harris from your de- oe 
-. gision of April 20, 1892, holding that said Pierre Delpy hada superior 
~. . pight to the NW. 4 of said NE. 4 of said section over said Harris; that 
said Julian Delpy had no right to the SW. 4 of the N E.dandthe W.$ 
of the SE. 4 of said section; and that as tiacen said artes Pierre > 
Delpy had the superior right to the Ww. dof the NE, a and the W.$ 
-.. of the SE. 4 of said section. | 


Tt appears from the record that « on October 9, 1880, Bernard Delpy 


ae entered the SW. 4 of the NE. 4 and NW. 4 of the SE. in of said Sec. 18, 

- and on February 12, 1886, J “lian Delpy applied to contest said entry, = 
3 which application was rejected because “all of section 18 was suspended ~ 
from entry by surveyor-general’s letter of December 5, 1881, pending | — 
final location of the Rancho Buena Vista,” and at the same time offered > 
pte his timber culture application for the SE. 4 of the NW. 4 ithe SW.tofthe 
oe NR, 4 and the W. 4 of the SE. 4 of said section: that a appeal you, on 


2 < May 2, 1886, allowed said coueaband stated that “should the contest: ; 
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result in the cancellation of said entry it ae be time to consider 


whether the land was subject to entry by the contestant;” thaton the 


day set for ahearing of said contest, Pierre Delpy filed arelinquish- © 
ment of said timber culture entry, executed May 15, 1882, and offered — 
to file his pre-emption declarator y statement for ihe W. 4 of the SE. 4. 
of said section, and on the same day Julian Delpy offer ad another tim | 
ber'culture application for the tracts covered by his former application; 
that said application and declaratory statement were forwarded to you, 
and on November 15, 1886, you rejected the same on account of the 
suspension of said section: and canceled said timber culture entry of 
Bernard Depy. 

_ It further appears that on December 18, 1888, William Harris was 
allowed to make homestead entry of ihe Wy Ww. i of the NE. 4 of said 
section 18, and on January 2, 1889, Pierre Delpyiadain offered to file 
pre-emption declaratory statement. for the W. 4 of the NE. 4.and the 


OW, tof the SE. 4 of said section 18, claiming settlement on May 20, 


— 1882, which was rejected by the local officers, because the south half of 
said section was suspended, and also for conflict with said homestead 


entry of Harris; that, on appeal, you affirmed the action of the iocal — 


_ officers as to the W. 4 of the SE. 4 of said section, and advised them 
that if Delpy so desired, a hearing might be ordered by them to deter- 
mine the respective rights of Harris and ery to sald Rw. 4 of the 


NE. 4 


Ther eupon the local officers ordered. a heal ing ane said moines and 
Harris and also Julian Delpy to attend the hearin g on September 19, 
1889, and on June 13, 1890, they found that Julian Delpy was entitled 
to the land covered by his aid timber culture application, and that said 


~~ homestead entry of Harris should be canceled. 


On appeal you found that it was not intended that J atta Delpy 
- should be cited at said hearing, and ‘that his motion to dismiss as to | 
him should have been granted by the local officers; but as he-had par- — 

ticipated in the proceedings at the hearing; he has suffered no wrong, 
and said action of the local officers would not be disturbed. 

You further find that the E. 4 of the NE. 4 and the E. $ of the SE. 4 
of said section was erroneously patented £6: Julian Delpy on May 20, 
1882; that the boundaries of said Rancho “have never been finally 
determined, and the numerous. surveys thereof have been rejected,” 
(citing 5 L. D., 559; 6 L. D., 41; and 13 L. D.; 841); that the record 
fails to show ih at the stigpension of said section has ever been revoked, 
and that you would not determine what portion thereof “will be in- 
cluded within said: private land grant when the survey thereof is finally _ 
approved;” that said lands “are not now subject to appropriation,” 
put in view of the length of time the controversy has been pending a 
final disposition of the rights of said. settlement claimants should be — 
made as between themselves, citing as @ pr ecedent the case or Geor ge 
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- ae os Jones v, Brandon: Kirby (13 L.D., 702); and you asposed of the . e 
rejected claims of said portions as aforesaid. — | i 
 Inmy judgment it will not now be necessary to. pass upon the sev- is 


3 eral specifications of error alleged | in said appeals. 


fhe record shows that all of said section 18 was suspended o on account | e 
| 3 of said rancho claim on December 16, 1881, and. no action should. have. 


been taken by you or the local office ralnnye. thereto until the final 
determination of said boundaries or the revocation of said suspension. 
The suspension of said section. operated. as a suspension of all entri 1es 
therein of tracts to which patent had not been. issued. a 
It is well settled. that «4 contest should not be allowed where the 2.0V- 
ernment has .in its. own interest commenced proceedings against an 
entry. Joseph A. Bullen (8 L. D., 301); Gage v. Lemieux (9 L..D,, 66); 
~ Canning ».. Fail (10 L. D. , 657) ; Epps vw Newcomb ae. Li. D. | 370); 


- Fargher V. Parker. (14 L. D,, » 83). 


_ The case of Jones v. Kirby (supra). cited ~~ you asa receaane. | - 
involved the rights of claimants upon ‘unsurveyed land under Valen- 


ae tine serip, and. the pre- emption laws, and does not. conflict with the _— 


a views herein expressed. In that case was considered the proper con- . i = 
struction of the act. of. February 25, 1885 (23 Stat., 321), prohibiting = 
the unlawful enclosure of public lands, but it was. held, among other 


oe ae things,. that “an enclosure of public land.made in violation of the -s: 


statute and departmental reg BONS) is no: bar to the 6 aeqnisition. of Qo oe 


settlement right of another.” | 
But it was not intended to hold that where a section. has been SUS-° 


pended on account of a rancho claim, the boundaries of which are sub 


— judice, hearings should be ordered to determine the rights of claimants 
os attempted to be initiated subsequent to said suspension, eae 5 

i Said appeals will accordingly be dismissed without’ prejudice, and. sci Whe 

es your said decision and all pl oceedings in the premises will be suspended ; 





oo . until the final. determination of the boundaries of sid rancho claim. If. a 


| at. shall be finally adjudicated. that said tr acts” or aly part ther eof are 
7 not within said rancho, | then. you will re. eadijudicate the case. 


“JONES | v. _DRIvER. 


7 Motion ae review r of ‘départmental decision of December 2, 1892, 15. 
OL, D,, 514, , denied by Seqretary: Smith, fey ls 1893. 
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- -VIRGINIA MILITARY LAND WARRANT—ASSIGNMENT. 
STHPHEN PEIKE (ON. BEVIEW).. 


AD sala rneih or quit claim deed of all interest i inthe location of a Virginia military 
land warrant, and the survey thereunder, executed after abandonment of such — 
location and survey, and subsequent to January 1, 1852, does not operate to vest: 
in the assignee the ownership of said. warrant, and. as such owner, entitle him to 
receive in exchange for said warrant Revolutionary dale as s provided in the 
act of August 31, 1852. ¥ 


Se corctany Smith to the Commissioner of the Geeta Lana ote, May 18, 
1893. | 


I have considered the motion for review of departmental aeesion of 


October 13,1892, (15 L. D., 383), rejecting the application of Stephen - 


_Feike to. have issued to him Revolutionary bounty. scrip in lieu of Vir-— 
.gitia military land office exchange warrant No. 467, for five hundred 
and sixty-three acres of land. : a 
- The facts are set forth at great length in othe decision of your office, 
and in the departmental decision, of which review is asked. 
The material facts necessary to the consideration of the question - 
-now before me, are as follows: a 
- Said warrant issued to Sarah C. Morton on Sune 3, 1839, and on | 
March 23, 1848, Sarah ©. Morton married Jobn 8. Woolfolk. | 
At adate prior to February 16, 1849, said warrant was located for 
said Sarah C. Woolfolk on land situated on Scioto Brush creek, Adams. 
county, Ohio, and a survey of the same was made on F ebruary 16,1849- 
The survey was numbered 15,662. Said entry or location, and survey, 
_ however, was not returned to the General Land Office prior to January 
. .1,1852.. For this reason, and for the further reason, that the survey | 
eabriced a-ereater number of acres than five fadred and sixty-three, 
_ the entry or loeation was void and of no effect, and Sarah C. Woolfolk 
obtained no title to said five hundred and sixty- -three acres, nor any right 
to. suid land, which she could convey to another. The land reverted 
to the United States, and was granted to the State of Ohio, and by 
said State was granted to the Ohio State University, and by said. 
‘University was sold to Stephen Feike, the present appligant, and his | 
only title to the land is derived from said. University. | 
In the face of the fact that Sarah C. Woolfolk ‘had no right in aaa 


land, which she could convey, she, together with her husband, did, on: 


the 20th. day of October, mes execute the following deed or convey- 
ance: © | ae 
This indenture, made and saterea into this 20th day of hGeichen: one thousand, _ 
eight hundred and sixty-five, between John L. Woolfolk and Sarah C. Woolfolk, his. 
wife, who was Sarah C. Morton, all of the county of Orange, State of Virginia, of. 
the one part, and George Taylor Jenkins of the city of Baltimor e, of the other part, 
witnesseth that for, and in consideration of the sum of one dollar and other good con- 
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| siderations to the ania J ohn L. Woolfolk and Sar ah C, , his wife, i in ‘hand oad byt the : 
said George Taylor J enkins, the receipt whereof is hereby acknowledged at, and. 


ae before the sealing and delivering of these presents, doth hereby grant, bargain and _ . 


~. sell unto the said George T. Jenkins, his heirs, etc., their. interest in a cer tain tract 


oe or parcel of land, originally entered for the said ‘Sarah C. Woolfolk, No. of entry 


7. lth h day of October, 1865. 


Lb, 662, lying on Scioto Brush Creek, Adams county, Ohio, containing five hundred 
a sixty-three acres, more or less.. To have and to hold the land, or their interest | 
peor, which is hereby conveyed unto the said George T. J sitleine forever. , 

In testimony whereof, the parties have hereunto set their hands and seals this, the as 


JOHN L. Woolron: - [sat]. 
Saran C, Woo.r OLK. [SEAL] 


. This ‘icra was duly acknowledged, and was ‘recorded in the 
eI where the land was situated. . 
_. Whatever interest or right George Taylor J: enkins Een by. vir- 
2 tue of this deed, has been conveyed in lawful manner to Stephen. Feike, 
the present applicant. Sarah C. Woolfolk has made no. application : for 





the issue of Revolutionary scrip in lieu of said warrant No. 487, and — “ 


no such application has been made by her representative, other than — 
said Feike, who asserts that he has aright to receive said scrip, by 


ae : virtue of his purchase of the interest conveyed by Sarah C. Woolfolk 


and her husband by the deed dated October 20, 1865, hecetofore recited. 
7 Your office denied his application, and. your deeiioi was affirmed bye | 
- sdejoriinctel decision of which review is asked. . In said eenen — 


ae decision it was stated: 


Tt will be seen by the petition of applicant that. he does not iain to own the | 
warrant: itself or to have any assignment of the same, and his connsel, in their 


S argument, admit he does not own or possess it, but base his right to it by reason of . 


the fact that Sarah C. Morton, to whom it was issued, did, by her deed, sell and- 


transfer the land she supposed had been located with it, and he now keing the 


owner of.the identical land she attempted to locate, aud did transfer, that he is 


is ipso Facto the proprietor of the warrant, and that the scrip should be issued to him. —— 


In their petition for review, counsel tor Feike, after quoung the above | 


— statement, say: 


Our ar gument has been entirely misconceived. Our claim ae eek aga that. 


— the conveyance of Mrs. Morton of the laud located, although the survey was 


. declared void, was in itself an assignment. of the war rant and Wwe have cited author- . 
ities to sustain such position. Ay, See tae 


In his petition for scrip, dated June 9, 1886, Feike says: 


“Your petitioner, Stephen Feike, of Savdinia, Brown county, Ohio, eeunoieute that A 


he is the present owner of six hundred and sixty one thousand and seventy- four 


_ parts of Virginia military continental exchange laud warrant No. 467, dated J une os 


7 3, 1839, and issued to one Sarah C. Morton for 563 acres on account of the ‘Services. 


of an ancestor of hers in the Revolutionary war. That on the Ldth of February,. 


i 1849, said Sarah C. Morton, then being the owner of the whole of said warrant, 
—- located the same on 1074 acres of land.in.Brush Creek towuship, Scioto county,. ae . 
in Franklin township, Adams county, Ohio, by au entry of that date. That on. the | 


20th of October, 1865, Sarah C. Morton, then intermarried with one John L. Wool- . 


folk, conveyed her entire interest. in said warrant, entry. and survey to one George 





Taylor J J enkins, of the aes of Baltimore, “Maryland, 
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-It-will thus be seen that Feike has constantly asserted the ownership e 
of the warrant. ! 
~The question to be determined therefore, is this; Did the convey- 
ance, above recited, vest in Jenkins and a assignees, the ownership 
of said warrant? if so, Feike, as the assignee of Jenkins, has a right — 
to the scrip, npon the surrender of the warrant, as the act of August 
81, 1852, (10 Stat., 143) provides that serip shall issue ‘in favor of the 
present pionncio of any warrant thus surrendered. ‘i | 
- . The questions connected with the property rights arising from the: 
location of Virginia military land warrrants have long been before the 
courts of the copntry, especially the courts of Ohio. i 

It is merely,a truism to assert that all the interest a party had in 
the land located by such a warrant, was derived Solely through said 

warrant. When the warrant was properly located, and the location 
was surveyed and the survey was returned to the proper officer in the 
lawful manner, the locator became entitled to a patent. : 

- In the case of Wallace v. Porter (14 Ohio, 276) which arose from the 
location of a Virginia military warrant, the court says: 

It is well established that a locator, having made his entry upon land, may after- 
wards withdraw his warrant from it, so long as the entry remains a subsisting entry, 
it is an appropuaugn of the land. But when it is withdrawn, the land becomes 
vacant. | 


This decision was based upon the decision of the United States supreme 
court in the case of Taylor’s Lessee v. Myers (7 Wheaton, 23). 
The question discussed was this: | | 
Can the owner of a survey, m made in conformity with his entry, and not interfering 
with any other persons right, abandon his survey after it has been recorded. 


The court say: 


- The military warrants, to which these questions refer, originate in the land law of 
Virginia. The question, whether a warrant completely executed by survey, can be 
withdrawn and so revived by the withdrawal, as to be located in another place, has 
_ never, so far.as is known, been decided in the courts of that State. In Kentucky, 

where the same law governs, it has been recently determined that a warrant once 


carried into survey with the consent of the owner, cannot bere-entered and surveyed . 


in any other place. In Ohio, it is not understood that the question has been decided. 
The first question, however, does not involve the right of the owner of a warrant; 
which has been sur veyed, to enter and survey M6 elsewhere; but his right to abandon 
it entirely. 3 : 
It draws into dotbt. the right of ‘an individnal, to refuse to consummate a title 
once begun. 
In this respect no coercive prineiplo’ is to be found i inthe act. An entry is for feited, 

if not surveyed within a limited time. A survey is forfeited if not returned to the 
laud office by a specified time. In these cases, the right of abandonment is recog- 
nized.. An individual may abandon his survey by not returning it to the land office 
within the time prescribed by law. Why may he not abandon it by any other une- 
quivoeal act? This is not prescribed as asingle mode by which a right is to be © 
exercised; but is annexed as a penalty for not proceeding to complete a title. The | 
legislature determined, that no mau should be allowed to lock up land from others, 
without such an appropriation as would subject it to the common burdens of society. 
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ae ‘Fie; was at het to perfect his title, 0 or to. lose its but: was. “roquited to do the | one | 7 : 


- or the other. 





Tt seems to He an ing redient j in ‘the harnetas of. epatiy: that a person ae has.» ; 


made some advances towards acquiring it, may telingtiah it, provided the rights of | 
others be not affected by such relinguishment. 7 : | 


The cour ts thus r ecognized the right of the locator to vandon his leans - 
tion. The warrant remained in his possession but his interest in the 
tract of land located was s lost. N 0 interest remained which he could 


convey. 


Counsel for Feike Say: 


| These authorities show that the warrant supporte't the entry and survey, and give | -_ 


the latter their only validity, They also show that the. assignment, alienation or 


: in conveyance of an entry or entry and survey, carries with it the watl ont, aS ‘being e 
< the only author ‘ity to uphold or legalize the entry and survey. | 


While admitting the tr uth of the first proposition, Toaauet adinit a 
; correctness. of the secoud. The authorities cited, including. the two 


~~ above quoted, utterly fail, in. ne oon to sustain the second PEOPO- na 


sition of counsel, 


In the case at bar, Woolfolk ‘tidde the location: and survey, but oe 


abandoned both by her failure to return the sane to the proper officer 
within the time prescribed by law. In law this must be assumed to_ 
have been a voluntary act. Thirteen years | after said ‘abandonment 


she executed an assignment. or quit-claim deed of what? Of all her 


_— interest in said location and survey, 15,662, which was noné at all, as : 


/ all of said interest had been abandoned hie teen years before. | 
‘In the case of May v. Le Claire (11 Wallace, 217), the court, in speak: 


ing of a quil- -claim deed, say: “In such cases, the conveyance passed = | 


the title as the grantor held it, and the grantee .b takes only what the ee a 


grantor could lawfully convey.” ” 7 
This is simply & concise statement of a fendomental pr prio of we 
Tn the case-at bar, Woolfolk had no title to the Moule survey om - 


-_ 7 land, to convey, hence Jenkins, the grantee took none. 


The time in which Woolfolk could complete the. title to tig land 
which was, initiated by, the location of the warrant in 1849, expired. 
: January 1, 1852... Had the transfer, which was. attempted by the > 

: iustraument dated October 20, 1865, been made within the lifetime of 


- the location and prior to said J anuary L: 1852, I think it would follow pe a 


that the foundation, or the’ basis of the location, would have passed —- 
also; then had the assignee or erantee failed to have completed his 





‘title to the land within the time pr escribed, it would have been a ques- 


tion solely between himself and the government, but the basis of his 


claim would have. remained i in his poBseesion 
- But such is not the fact. 7 3 3 | 
‘Had it been the intention to assign. this warrant (witieh, had become | 


ae entirely separated. from the location and the land) as well as the inter- 
| est in the. Jand or location, it must De assumed that words indicating ee 
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that intention would have been used. In the absence of such words, 
and in-the absence of any evidence showing that ‘such 5 was the inten- 
tion, I do not think it can be assumed. , 

[See no error in the conclusion reached in depar tmental accion of 
) _ Whiel review is asked, and the motion is ther efore denied. | 


‘RAILROAD GRANT—INDEMNITY SELECTIONS. 
NORTHERN Pactric R. R. Co. v. DAVIDSON. 


The fact that a deficit exists in a railroad grant. does not er the company from 
the n ecessity of selection to acquire title to indemnity lands. 


| Secretar y Smith to the Commissioner of the General Land Office, ey 
: 18, 1898. i 2 


I. have considered the case of the Northern Pacific Railroad Com-. 
pany v. James Davidson, involving the W. 4 of the NW. 4 and the N, | 
+ of the SW. 4, Sec. 17, T. 1 S8., RB. 48 E., Miles City land district, Mon- 
tana, on appeal by the company from your decision of March 24, 1892, 

holding for cancellation its indemnity selection of said tract. 
This tract is within the limits of the withdrawal made by letter of 
October 8, 1883, for indemnity purposes, on account of the grant for 
said bonpAly: but admitting, for the purposes of this case, that there 
. was authority to make such withdrawal, yet the same was revoked by 
departmental order of August 15, 1887, aid the land in question not_ 
having been selected by the company prior to this time, was included 
in the lands restor ed to settlement and entry under such order of Tevo-— 
cation. — 

The company made selection of this land ou June 30, 1890, but prior 
to this time a settlement right had attached thereto in the present claim a 
which was a bar to the selection by the company. | 

The records show that on July 21, 1890, James Davidson ade home- 
stead entry No. 591 for this land, and afer due notice by publication 
he made final proof on December 15, 1890, upon which final certificate 
No. 217 issued. No appearance was made by the company at the time 
of oo offer of proof, nor was any protest filed against the acceptance 


ofthe same. This proof shows that Davidson made settlement upon 


the land in the spring of 1885, and that he has continued to reside there 
since such time, making the same his home, and, at the date of the offer 
of proof, had valuable improvements on the land valued at $600. 

Whatever bar existed by reason of the withdrawal for indemnity 
purpose was removed by its revocation in 1887, and the subsequent 
‘selection by the company can not prevent Davidson’s right, acquired 
by his settlement, from ripening into a perfect title. | 

The company urge, under the authority of tne decision of the supreme 
court in the.case of the St. Panl and Pacific Railroad Company v. North- 








ABB "DECISIONS RELATING TO THE PUBLIC LANDS. 


eee Sen Pacific Railroad Company (139 U. S., 1), that the eee being aes ue 


a from claim at the date of the definite location of the road, no selection 


was necessary to attach a right under the grant, there ao being suffi- 





cient lands within the indemnity limits to satisfy the grant. for losses a 


~ sustained within its pr imary limits. 


A similar contention was. made in the case of. said company ast _ 


Pettit (14 L. D. , 591), but in that case it was held. that said decision is | 
— not authority for holding that title can be acquired to ) indemnity lan ads 
prior to the selection thereof. ; 


In the case of the Southern Pacific Huilroad Company v. McWharter gee 


(14. L. D: 610), a similar question was considezed, and it was held that — 
the fact that a deficit exists in the gr ant cloes not relieve the company | 
- from the necessity of selection, to acquire title to indemnity lands.” 
_ As said in the latter case: 


Tf this be So, then there was no Aaehowity to ‘revoke. the indemnity withdrawal. 


. ie The question as to the authority to revoke the withdrawal of indemnity lands on 





account of this graut and others of a like nature was thoroughly considered by this 
Department prior to the revocation of such withdrawals, and rights of others attach- 
- ing uuder such revocation have been repeatedly recognized by this Department as 
against the claim of the company. Southern Pacific. R. R. Co. v. Meyer, 9L.D., 
. 250; Southern Pacific R. R. Co. v. Cline, 10 L. 'D:, 31; Lane v, Southern Pacific R. 
R. Go: 10 L. TD. , 454; Southern Pacitic R. R. Co. v. Meyer, 10-L: D., ddd 
a ther efore affirm your decision, aud direct the company’s selection 
of the tract i in question be canceled, and that Davidson’s entry be dis- . 
posed of in . the usual manner, | See 7 


———e 


» - 
STATE SELECTION—UNSURVEYED. LAND. 
“Stare, oF IpAno. 


; The Department will not reser ve uns wr veyed lands from. couieneat: in or de: that the 
) State may select lands therein, after sg in satisfaction of the grant made 
by the act of admission. a ee, 


Seoretar y Smith to the Commissioner af the General Land Othe May 1 18; | 
ere e F 2698s. °° | 


at am in eee of your letter of April 4, 1992 tr ieitee: a isties 
from the State Board of Land Commissioners of the State of Idaho, 
| askin ¢ that cer tain. townships (unsur veyed, but for the survey of which 
- contracts have been entered into upon application made by the State 
authorities) be withdrawn from settlement. and entiy, in order to.allow 
the State authorities an opportunity to select the lands therein, in sat- 
— isfaction of certain grants made to the State by the act of admission.: _ 
The act of Congress approved March 3, 1893, entitled “ An ‘Act 
making appropriations for sundry civil expenses of the Government, for 


the fiscal year ending June thirtieth, eighteen hundred and piety, four, a 


and for other purposes,” has the following proviso. 


ra - Provided further, that the States, of North Dakota, South Dakota, Montana, Tdahio, | ae 
nae and Washington, shall have a preference right over any person or corporation to | 





_ DECISIONS RELATING TO THE. PUBLIC LANDS. ABD 

select lands subj ect: to entry by said States eranted to said States by the act of Con- 
gress approved February twenty-second, eighteen hundred and eighty-nine, for a 
period of sixty days after lands have been surveyed and duly declar ed to be subject 
to selectiou and entry under the general land laws of the United States; and provided | 
further, That such preference right shall not accrue against bona fide homestead or 
preémption settlers on any of said lands at the date of filing of the plat of pRENCY, of 
. any township in any local land office of said States, 

_ Itis true that no lands were granted to the State Cf Idaho by the act — 
of February 22, 1889 (25 Stat., 676), but the grant.to said State was. 
made by the act of Congress Enno ged July 8, 1890, (26 Stat., 215). 

A reference, however, to the act, of February 22, 1889, making a grant 

of land to the States of North Dakota, South Dakota, Montana and 
Washington, for various purposes, viz: for the benefit of a University,. 
an Agricultural College, public buildings, etc., and a reference to the 
act of July 3, 1890, making similar grants to the State of Idaho, renders. 
it clear to my mind that it was the intention of Congress to permit each 
State to make selections of lands in the manner pressed, in satisiac- 
tion of the grants made. 

It is clear from this legislation, that the subject of a reservation of 
lands to allow the State to select the same, has been before Congress,, 
and such action taken thereon, as in the judgment of that body was. 
‘deemed necessary. | 

I donot consider that the Depar tment would be justified in an attempt 
to go further than this legislation, and to reserve unsur veyed land from 
settlement, even if such a reserv vation was pr acticable, of which I have 
serious agubts: | 

The application of the State Board of Land Commissiouers 1S there: 
fore denied. 


RAILROAD LANDS —RESTORATION—ACT OF SEPTEMBER 29, 1890. 
INSTRUCTIONS. 


The lands opposite the unconstructed portion of the Northern Pacific road} from 
Wallula to Portland, forfeited by act of September 29, 1890, and within the lim- . 
its of the Dalles Military Wagon Road, are restored to the public domain by said 
act, and will uoti be suspended from entry pending the result of any action in 

| the courts that may be contemplated ou behalf of the Wagon Road Company. 


Secretar ‘y Snnith to the Commissioner of the General Lana Office, Mag y TS. 
1893. | E 


By letter of March 9, 1892, Messrs. Copp and accor amen for 
— eertain settlers upon lands within the conflicting limits of the grant - 
-tmnade by the act of July 2, 1864 (13 Stat., 365), for the Northern Pacifie 
Railroad Company, and that made by the act of February 25, 1867 (14 
Stat., 409), for the Dalles Military Wagon Road, requested that their 
clients be permitted to make entry of the lands settled upon, under 
departmental coer of February 17, 1892 a L, a 187). | oa 
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‘This sonflice occurs s opposite the wheonstracted portions. of the North- i a) 


ern Pacific Railroad, extending from Wallula, Washington, to Portland, — 


ie _ Oregon, the grant appertaining to which was. declared forfeited and _ i. 
the lands restored to the public: domain by the act of Congress ap. 


- proved September 29, 1890 (26 Stat., 496). 





the premises are similar to those in the case of the conflict between the — 


Companies, considered. in the oe of February: 17, +1892 (supra), 
wherein it was held (syllabus): | | | 





The material facts governing the rights of re Dalles Company i in, ike 


poe = grants for the Northern Pacific and the Oregon and California Railroad — : ae 


The grant of the odd number ed sections ‘within the overlapping primary ants of 2 


7 the Northern Pacific, and Oregon and: California roads, east of Portland, Oreg gon, was : " 
a . for the benefit of the former company under the act of J uly 2, ,1864;and the forfeiture 
-. thereof by the act of September 29, 1890, is to the extent of the withdrawal made — 


c under the sixth section of the act of 18645 -and under said act of forfeiture no rights ; 
i. of the Oregou and California road are recognized Ww ‘ithin said. conflicting limits. | 
~ In that case certain of the lands had been patented to the Or egon 
and California Company, and a suit has been recommended to recover 
the title erroneously conveyed, in accordance with the provisions of the 
‘act of March 3, 1887 (24 Stat. , 556), : 

In the présent case, none of the lands have been patented, acc as 
far as Iam advised, there has been no request on the part of the Wagon 
road.company for a suspension in the matter of the restor ation of the 
lands. : : 

In your letter of Mar aii 28, 1899, you report that 

the attorneys for the Oregon and California asked that the order for the restoration. . 
be suspended pending the determination of the question involved by the courts, and 
the suspension was directed February 27, and-approved by you on March 10, 1892. 
Precisely the same questions are involved in the Dalles Military Road evant, svhioh 
is overlapped by the Northern Pacific. .... It was therefore concluded, in the 
absencé of any directions from you to the contrary, to suspend the disposal of the 
lands within the overlapping limits of the grants last named, although no objection © 
to the restoration has been made by the Militar y Road vom pany: ON 0 order of sus-_ 

pension, has, however, yet been issued. " . 
_ The question arises, should such suspension. be tno ized? 
| Having determined that the lands are included in the forfeiture 
declared by the act of. September 29, 1890 (supr a), 1 am of the opinion | 
-. that, as declared by the act, they” are a part of the public domain, and » ‘ 


that no suspenson should be ordered to await the result. of any action - a 


premises. 


in the courts peoptem plated Dy those aggrieved at amy clecision iD cae ne. “ 


In the case of the Wisconsin Central alinoad rank b (10 i D. 63), it | | : 
was held that certain lands were excepted from the grant, and applica- . 


7 tion for “suspension was made by the company, pending judicial . pro- ie aes 


| ceedings, — This was denied (eel L. D. , 615), and there it was stated:- 


If such action should be taken i in the present instauce, it is not seen how it gould ; 


wa 2 well, be refused, where any claim is set up to a tract of land. Any one; claiming = 


= ‘rights us a. ‘settler or. entryman, Se have. been passed upon pels Py this. 
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_ Department, would have a right to expect that the particular tract. claimed by bim 
should be held in reservation until he had his rights pre adjudicated -by the 
; supreme court of the United States. 
- ‘This applies with equal force to the casein hand, and I have therefore 
. to direct that no order of suspension issue, but that the settlers upon such — 
: lands be perme inee to make entry ther oot as in in other cases provided. 


-PRACTICE—APPELLAYTE JURISDICTION. 
TOWNSITE OF KmokUK FALLS. 


‘The Secretary of the Interior will not pass on the correctness of a decision prepared 
for the signature of the Commissioner of the General Land pence in a case un~ 
der consideration in said office. 


Secretar, y Smith to the Commissioner of the General Land Oe, Mag y2 18, 
1898. 


By iettad of October 6, ‘4892, your pilige submitted for my considera- 
tion the draught of a decision in the matter of the Keokuk Falls town- 
site entry, covering the SE. 4 of Sec. 23, the 'W. 4 of the SW. 4 and. 
. lots 3 and 4, See. 24, and W. 4 of the NW. 4 and lots ie 2,3 and 4, See. 
25, T. 11 N., RB. 6 E., Oklahoma Territory. 

7 The jecisions of cont office are subject to review by this Depa’ 
ment, by way of appeal by any party who thinks himself injured 
thereby. Upon such appeal the appellant should be, and. is, under the 
rules, allowed opportunity to present his claims by way of argument. | 
If, however, the Department s should consider draughts of opinions pre- 
pared for your signature, and advise you as to the correctness thereof, 
the parties litigant would in effect be shut off from resort to this De- 
partment as an appellant tribunal. Not only so, but their claims would - 
_ virtually be adjudicated without any ppportniiity to them to be heard | 
here, and quite possibly without a full knowledge by the Secretary, of 
the merits of those claims. : 

The mere statement of these facts is sufficient to conden the prac: 
tice of submitting dr aughts of decisions in cases pending in your office 
for the approval of this Department. Such matters should take their 
regular course. 

The papers submitted are herewith returned, that a aeeision may be 
rendered by you, after which the matter will be duly considered, if any 
party feeling aggrieved by such decision shall present: the case under | 
the rules governing such matters, 
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| ‘STATE SELECTIONS. 


- Cunite Gene the De right of the States a North i, Dakotay, 


South Dakota, Montana, Idaho, and Washington, under the Sundry . 
Civil appropriation act of March 3, 1893, to select lands under their 
grants for the period of sixty days after filing of the township plats. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., May 10, 1893. 
The registers and receivers of U. S. Land Offices 
-n North Dakota, South Dakota, Montana, Idaho and Washington. . 


Sirs: Inthe act of March 3, 1893, ‘making appropriatiorrs for sundry 


civil expenses of the Government for the fiscal year ending June thir- 
tieth, eighteen hundred and uinety-four, and for other purposes aa (Pub- ie 
: lic—No. 124), the following enactment was made: 7 


That the States of North Dakota, South Dakota; Montana, Idaho, and Washington Le ibeae. 
_ Shall have a preference right over any person or corporation to select lands subject 
to entry by said States. eranted to said States by the act of Congress approved Feb- _ 
-. . ruary twenty-second, eighteen. hundred and. eighty-nine, for a period ot sixty days. - 
after lands have been surveyed. ani duly declared. to be subject to selection and si; 
... entry under the general land laws of the United States: And Provided further, That — 
- such preference right shall not accrue against bona fide homestead or pre- emption 


settlers on any of said lands at the date of filing of the plat oF eee of any town- = 


ship 3 in any loeal land office, of said States. 


Under the foregoing provisions of law, the following 1 reg gulations are | 


- made for your guidance: 


1. Upon the filing of the township plats: on the appointed Cem as 


j provided in the circular of October 21, 1885: (4 L. D. 202), the States. 
“named in the provision of law above quoted. must be regarded as hav- - 
ing a general. preference right. to make selections of the lands subject. 
.. to selection by them for the period of sixty days from the time of such | 
filing, the day of filing to be excluded in computing said. period, 


‘It will be observed that the grants named in the law as the ones ~ 
under which the preference right of selection is given are those made 


by the act of. February 22, 1889. (25 U.S. Stat., 676), providing for the _ 
admission of North Dakota, South Dakota, Montana, and Washington - 
‘aS States into the Union. This act makes no grant of lands to Idaho. 


However, it was evidently the intention of Congress to give a prefer- 


ence right to Idaho to make selections under the act providing for its 


admission as a State into the Union, approved July 3, 1890 (26 U.S. 
Stat., 215), as is given to the other States mentioned, ‘and the law is 
therefore so construed, and you will govern yourselves accordingly. 

2. During said period of sixty days no person not claiming in virtue 
of settlement existing at the date of the filing of the plats, nor corpo- 
ration, will be allowed to enter the lands subject to selection by the 
respective States; but the law eannot be held to inbibit, during said — 


period, the selection of lands previously granted to a corporation by 
- Congress, as, for instance, the granted sections within the primary limits. 


of a railroad grant, 
. 3, The bona fide claims of homestead and pre- emption settlers exist- 


ing at the date of filing the plats being protected by the law, their 
| claims may be made of record during said period of sixty days in the © 
“absence of State selections of record of the lands claimed by them, 
spon exparte showings of the applicants, by affidavit of each appl. | 
fae eT cant that ue or ae had quads pons oo settlement a to une ae Eve es 
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that the plats had. been filed. A pre- amntan to be entitled to. file; will | 
-be required to show bona fide pre-emption settlement prior to March 3, 
1891, the date of the repeal of the pre-emption law. | 
4, In the event that a person Inakes application during ed period 
tor land already selected by ‘the State, alleging settlement thereon 
existing at the date of the filing of the plat of the township, it will 
.. become your duty to order a heaving under practice rules to determine 
the respective rights of the parties. (James et al v. Nolan, 5 LL. D., 
526; Baxter v. Grilly, 12 L. D., 684.) And. since the States have a 
. general preference right to select within said period, you will take the 
same course, in the event that they present lists of sélections and urge 
- their acceptance as to tracts already covered by the actual entries of 
alleged settlers. The States,in such instances,. will be required to | 
attack the entries by affidavit of their authorized agents, duly corrobo- 


rated, denying the existence of bona fidé settlement on the part of the _ 


= entry men prior to filing of the plat in each case, or alleging that. the 
settlers were not legally qualified to make settlement. When there is 
a pre-emption filing of record, a selection of the land filed upon may be 
admitted subject to the pre- -emptors ner which must be shown on 
— proof, ‘ 

You will post a copy of this cir cular in. your office in a conspicuous 
place, and take such other measures to give it publicity as may be 
commended to your judgment. 


Very respectfully, y .,  @ s jh ay 
: a 8. W. LAMOREUX © 
- 4 Comnrisstoner. 
Approved: . * 
HOKE SMITH 
— Seeretary. 


- HOMESTEAD ENTRY—HEIRS OF ENTRYMAN—PATENT. : 
INsTRUCTIONS, 


In the event of the death ofea ee who leaves no adidow: but both adult. 
_ and minor heirs, the patent should issue to all the heirs equally, and not to. the 
. minor heirs to the exclusion of adults. 


| Secretary Smith to the Commissioner of the General Lana “Offee May 22, 
- = 1893. 


- Tamin receipt of your eo unieanen of May 8, 1898, in which my 
| attention is called to the case of Bernier et al. v. Ber nier e¢ al., 147 U. 
—§., 242, construing sections 2291 and 2292, Revised Statutes, a which 
it : held that in the event of thie death of a homestead entryman leay- 
ing no widow, but both adult and minor heirs, patent when issued 
should issue to all the heirs equally, and not to the minor heirs to the | 
exclusion of adults. 

You say “the uniform pr shes in your office has been my issue patent 
in such cases to the minor orphan children by name,” and you ask to be 
advised whether the practice of your office shall be ch panes to conform 

to the decision above referr ed to. 
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The supreme eure is the highest’ judicial authority of. the lei, and. ee 


its interpretation of laws, written or unwritten, is conclusive upon, aud oa 


should be respected by, : all departments of the eavenmenk: 


ov - Upon-a hasty examination of the published decisions of this Depart- OG 
oo ment I find that these statutes have beer. coustrued according to the. oo 
practice heretofore in vogue in your office, that is to say, in conformity - 
with a literal construction of section 2292, which divects that in the = | 
event of the death of both father and smother, the right and feein.a 
“homestead shall inure to the benefit of the infant child or children. 
ie _ The supreme court in Bernier »v. Bernier, (supra, construes this section 
_in connection with section 2291, and holds that section 2292 applies only 
in cases where all the children are minors; that if some are ao the : 


homestead right goes to all equally, as provided i in section 2291, . 


| Holding contrary to. this. are Sarah Leonard. (1-L. D.) 41); Peter | : 
: Rackinan (icL., 86) 5 Alien Heirs (2 L. D., 98); also-an plnnrate opinion | 


of Assistant Attorney- General Shields of May 2, 1890 (10 L. D., 543). 
These and all others in conflict with Bernier et al. v. Bernier et al. must 
be considered as overruled, and in the issue of patents hereafter you 
will conform to the. said opinion of the supreme court. 


RAILROAD RIGHT OF WAY—MAP OF LOCATION. 
CREEDE AND GUNNISON SHORT LINE R. R. 


The affidavit and certificate required on'a map showing the location of a section of 
road, under the railroad right of way act, should be written on the same sheet 
with the map, and not on a detached sheet. 


The termini of located sections of road should be designated by reference to the lines 
of the public surveys. 


Acting pecreny) Sims t to the Commissioner of the General Land Office, 


May y 25, 1893. 


Bi have at hand your letter of the 6th tata “submitting aie recom: — a 
: ‘mending the approval of three maps of definite location of sections Of we 
nce. 4 tO: Creede and Gunnison Short Line Railroad, filed under’ the provis- | 
ions of the right of way railroad. act of March 3, 1875 (18 Stat. , 482). 
feet reply I have to state that the maps have peer examined | ‘and not = 
being satisfactory they are herewith returned without approval. — A 
_ The maps do not bear the affidavits and cer tificates required by the 
2 provisions of the. act, but. those documents. are written on detached 
--* “sheets and pinned thereto. In addition to this the termini of sections 
fring are not designated by reference to the lines of the public surveys. In | 
the: mnatter of. these defects I refer to’ your letter of Ja anuary pie last,. 


submitting maps filed by the Sweetwater Valley. Railway Company in 


a. which von recommended that the yore be. Nov ea? od to de- wont 
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partnental letter of the 16th of the same s month eotucie the maps in 
accordance with your recommendation. . 

The Department i is Still of the opinion that your recommendation i in 
the Stillwater case Was a proper one and aahercs to the line of action 
adopted therein. | | 


CONFIRMED ENTRY-—SECTION 7 , ACT OF MARCH 3, 1891. 
J. ATRUS ‘LINCOLN. | 7 Oy 


A pre-emption entry made by- one ee Tdaneovioniy filed a declaratory statement 
for another tract is contirmed by the proviso to section 7, act of March 3, 1891, 
in the absence of any pending protest or contest, and where no proceedings _ 
against such entry are begun within: the period of two years from the date of © 

' the final certificate. 
The cases of Mee v. Hughart, 13 L. D., 484, and United States v. Smith, 13 L. D., 


533, cited an distinguished. i . ie E 


First Amita Secretar) y Sims to the Commisstoner of the General Land 
» Office, May 27, 1893. : 


Jairus Lindon has appealed from your seas of J uly 2, 1891, can- 
celing his pre-emption cash entry, made November 22, 1887, for the Ei, 
4 of the NW. 4 and the W. 4 of the NE. 4, See. 32, T. 3 N., BR. 70 W., 
Denver, Golerans, 

It appears that he had made a previous filing. ald it was for this 
reason. that you, on November 6, 1890, held the entry for cancellation, - 
and allowed him sixty days to show cause why his entry should not be 
canceled for illegality. Thereupon, the entryman made affidavit, stat- ° 
ing he had made a former pre-emption, the same being No. 6938 (Denver 
series), for the NW. 4 of Sec. 20, T. 3 N., R. 68 W.; that he relinquished 
the same on June 9, “1873: nerd he made homestead. entry for the same 
tract. .and afterwards nae final proof; that he relinquished said pre- 
emption filing, for the reason that at, the time he did so the thirty-three 
months allowed for proof were about to expire, and having improved 
the same, he exercised his right of homestead for the.same tract; that 


he made the entry (now held for cancellation) in good faith, having 2 


- been advised by the register that the entry would be legal sia valid. 
Thereupon your office, in the decision appealed from (J uly 2, 1891), 
canceled the entry, and he appeals from that judgment. 
The proviso to section 7 of the act of March 3, 1891 (26 Stat, 1095), 


reads as follows: 


That after the lapse of two years from is date of the issuance of the rouelvar s 
receipt upon the final entry of any tract of land under the homestead, timber-culture, 
 desert-land, or pre-emption laws, or under this act, and when there shall be no 
pending contest or protest ag ainst the validity of such entry,.the entryman shall be 
entitled to a patent conveying the land by him entered, and the same shall be issued 
to him; but this proviso shall not be construed to require the delay of: two years 
from the date of said entry before the issuing of a patent therefor. | 
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aor “entry; and, under such cireumstances, patent should issue, under the 
authority of the proviso above quoted, unless the entry was void. A 
_ The conditions prescribed in the section above quoted, authorizing so 
| confirmation, may be apparently present, and yet. confirmation under 
the act be pr coeds refused, when the facts become fully known, asin» | 
gases where the ‘person purpor ting to make the entry was not: in esse ab 
date the entity was allowed; or, where the land department had no 
: jurisdiction over the land covered by the entry, and sinilar cases where | 
the entry was absolutely void. So, in the case of Mee +. Hughart, ‘13 
LL. OD., 484, it was held that a soldier’s additional entry, made by an 
assumed agent, more than eighteen months after the death of the _ 





— It will be seen that the entry was: ‘allowed an fin leer rtifieate jaenea se le 

fa? 3 : thereon November 22,1887. The entry, was held for cancellation No- a) 
-, vember 6, 1890. No * proceedings” therefore were begun within the 
ae period of aan years from the date of the final certificate. : | 


There is-no pending contest or protest against the validity of the 


soldier, is a aullity,. and confirmation under the act quoted was refused. — 
“It was an-entry in name and ae the books of the local eo but | 
not in fact or in law.” 


So, also, in the case of United States v. Smith, 13 a D., 533, a pre-. ‘ 


emption entry was allowed of lands not subject to pre- sr oun: here 
there was no jurisdiction to dispose of the lands. under the pre-emption 
laws, and, while all other conditions were apparently present authoriz- 
ing confirmation, yet it was refused. ‘There was no law for its dispo- 
sition in the manner mace. : 

But, when the land department. has jurisdiction of the lands doveied 
by an entry, and the entry is apparently made under existing law, and 
there is one. in esse to whom an entry has been allowed,.on proof — 
deemed by the local officers to. be’ satisfactory, and all the condi- 


tions prescribed in the act authorizing confirmation are present, and 


no fraud is shown, “the entryman shall be entitled to patent.” . 
So, in the case of Patrick Tracy, 13 L. D., 392, although it aipeured! 
that the entryman was inhibited from ¢ canis ing the right of pre-emp- 


tion under the second clause of section 2260 of the Revised Statutes,  _ 


“having abandoned his residence on his own land. to reside on: the » 


public land in the same state or territory,” yet all the conditions au- | 
.. thorizing the issuance of patent under. the act of. 1891 eds) Dane 7 
- present, patent was directed to be issued. — | = 
And in the case at bar, although it appears that the aan had aes 
: made a previous filing for other lands, anda second filing when made et 
was prohibited, yet the land being subject to entry, and the land de-— 
~.. partment having complete jurisdiction, and, as above seen, all the con- | 
ditions are present. which are  Drceen or. by the act of 1891 (supr 4), aie 
Bees |. aa should issue. ee | 


Itis SO or der ed, and the decision » appeated fy om is rever sed. 
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eles EMPTION ENT RY—CONFIRMATION. —ACT Or MARCH 3, 1891. 
_ OSEPH x, Yooum. 


A pre-emption entry made by a settler that moves from land of his own to reside on | 
the public land is confirmed by the proviso to section 7, act of March 3, 1891, in 
the absence of any pending protest or contest, and where no proceedings have 
been initiated against such entry within two yeas from the issuance of uke 
receiver’s Fevei Dt. : a 


First Assistant Secretary Cone to the Cominiae of ie General Land 
| Office, May a; 1893. : : 


I have considered the appeal of J oseph De Yocum. from your decision 
of July 18, 1891, holding for cancellation his pre- -emption: cash entry for ~ 
the NEA, Sec. 30, T. 2.N., R. 51 W., Akron, Colorado, land district. 

- This entryman made final proof upon due notice, paid for the land, 
and secnred final certificate and receiver’s receipt on October 1, 1888. 
There was no pending contest or protest against: the validity of said 
entry, and is none as yet against it. You held it for cancellation 
because it appeared to your satisfaction that he moved off of land owned 
_ by him when he settled upon this land, but as more than two years had 
elapsed after the issuance of the receiver’s receipt prior to March 3, 
1891, the said entry is. confirmed by the act of that day (26 Stat., 1095). | 
7 Your decision is reversed, and the Peper return ed herewith. See 
| Patrick eoaae. 13 L. D., 302, 7 


a 


DESERT LAN D—LASSEN COUNTY ACT—REPEAL. 
THOMAS Rw Geipines ET AL, 


The act of March 3, 1875, providing for the entry of aaa lands in Lassen county, 
California, is repealed by the amendatory act of March 3,1891, 
An éntry made under said act of 1875 since the date of its repeal must be canceled, 
but the claimant in such case may, if qualified, make new entry under the 
amended act, with credit 405 the amount already expended.in reclamation. 


Secretary Smith to the Commissioner of the General tena Office, May 31, | 
» T93. ~~: 


By your letter af Auguat: 31, 1891, you divested the ees ona 
receiver of the Susanville, California, land office to allow no more entries 
to be made under the provisions of the act of March 3, 1875 (18 Stat.,- 
_ 497), and you also held for cancellation all such entries that had been: | 

allowed subsequent to March 3, 1891, date of approval of the “Act to _ 
repeal timber-culture laws, and for other purposes.” (26 Stat., 1095.) 

Prior to your said order and subsequent to the approval of the said 
act of 1891, Thomas R, Grindley had made entry for the N. 4 of Sec. 15, 
T. 28N,, RB. 16 E., M. D. M., which land is situate in Lassen éoutty, | 
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- California, and stile tie Susaawills land district. Ny a sia jidee of | : 
cancellation embr aced his entry, and. he has appealed chererom to this | 


: Department. 


o ~The only amiastibi: ceased by ae one is, whether the act of arch : 
: 3, 1891, repealed the act of March 3, 1875. | | 

— You eld in your said. letter that the provisions and requirements of . 
the two acts are so at variance that they can not. both stand together, 


and that therefore the latter must be reg arded as repealing the former. 


The act of 1875 extended oy to lands i in. | Lassen county, California, i 


and 1s as follows: 


‘That it shall be lawful for : any citizen of the United States, or any ‘person of requi- 


- site age who may be entitled to become a citizen, and who has filed. his declaration — | 
of intention to become such, to file a delaration with the. register and ‘the receiver ne 
- of the proper land district for the county of Lassen, California, in which any desert” 
land is situated, that he intends to reclaim a tract of desert land situated in said 


couuty, not exceeding oue section, by. condueting water upon tho same, so. as to 


reclaim all of said land within the period of two years thereafter; and said declar- 


ation shall be under oath and. shall describe particularly said section-of land, if sur- 
veyed, and, if unsurveyed, shall describe the same as nearly as possible without a 
survey; which said declaration shall. be supported by the affidavit of at least two 
-eredible witnesses, establishing to the satisfaction of the register or receiver the fact 
that said lands are of the character described in this act. And at any time within 
the period of two years after filing said declaration, and upon making satisfactory 
proof of the reclamation of said tract of land in the manner aforesaid, before the 
register and the receiver of said land office, such person shall be entitled to enter or 
locate the reclaimed section, or any part thereof, in the same manner as in cases 
“where public lands of the United States aresubject to entry, at a price not exceed- 
ing one dollar and twenty-five cents per acre, and shall receive a patent therefor. 

Sec. 2. That all lands within said county of Lassen, exclusive of timber lands and 
mineral lands, which do not produce grass, or which will not, without such recla- 
mation, produce some agricultural crop, shall be deemed desert lands within the 
meaning of this act. 


Two years later Congress pastes what j 1S owe as the desert land 


act, as follows: 


That it shall be lawful for any. citizen of the United States, or any person of 
' requisite age ‘ ‘who may be entitled to becomea citizen, and who has filed his declara- 
tion to become such” and upon payment.ot twenty five cents per acre—to file a 
declaration under oath: with the register and the receiver of the land district in: 


which any desert land is situated, that he intends to: reclaim a tract of desert land 
not exceeding one section, by conducting water upon the same, within. the period of 


three years. thereafter. Pr ovided, hower er, That the Tight to the use of water by the 


" person so conducting the same, on or to any tract of desert land of six hundred and — 
- ’ forty acres shaJl depend upon bona fide prior appropviation : and such right shall. — 
not exceed the amount of water actually appropriated, and necessarily used for the. — 


purpose of irrigation and reclamation: and all sarplus water over and above such. 


actual appropriation and use, together with the water of all lakes, rivers, and other | 


sources of water supply-upon the public lands and not navig gable, shall remain and 


be held free for the appropriation and use of the public for irrigation, mining, and | 


manufacturing purposes subject to existing rights. ‘Said declaration shall describe 


| particularly said section of land if surveyed, and, if. unsur veyed, shall describe the 
- same as nearly as possible without a survey.. At any time within the period of three | - 
a years es filing said declaration, upon ara satisfactory proof to the TOE IsuOr Z 
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and receiver of the reclamation of said tract of land in the manner aforesaid, and 
upon the payment to the receiver of the.additional sum of one dollar per acre for a 


tract of land not exceeding six hundred and forty acres to any one person, apatent -— 


for the same shall be issued to him. Provided, That no persou shall be permitted to 
- enter more than one tract of land and not to exceed six hundred and eae acres — 
which shall be in compact form. 

. Section 2, That all lands exclusive of timber iagide and mineral lands which will 
HOt, ‘without irrigation, produce some ‘agricultural crop, shall be deemed desert 
leads: within the meaning of this act, which fact. shall be. ascertained by proof of 
two or more credible witnesses under oath, whose affidavits shall be filed in theland 
_ office in which said tract of land may be situated, F 

Section 3. That this act shall only apply to and re effect. in the States of Cali- 
‘fornia, Oregon, and Nevada, and the Territorics of Washington, Idaho, Montana, . 
Utah, Wyoming, Arizona, New Mexico, and Dakota, and the determination of what 
may be ponsiilercd desert land shall be subject to the decision and reg ulation of the 
Commissioner of the General Land Office. 


This last act was amended by the act of March 3, 1891. The section 
_ of the act of 1891, amendatory of the act of 1877, is as follows: 


Sec. 2. That an act to provide for the sale of ‘desert iands in certain States and 
Terr itories, approved March third, eighteen hundred and eee seven, is hereby 
amended by adding thereto the following sections: 

Sec. 4. That at the time of filing the declaration hereinbefore | the party 
Shall also file a map of said land, which shall exhibit a plan showing the mode of 
contemplated irrigation, and which plan shall be sufficient to thoroughly irrigate 
and reclaim said land, and prepare it to raise ordinary agricultural crops, and shall 
also show the source of the water to be used for irrigation and reclamation. * Per- 
sons entering or proposing to enter separate sections, or fractional parts of sections, 
of desert lands may associate together in the construction of canals and ditches for 
irrigating and reclaiming all of said tracts, and may file a joint map or maps show- 
ing their plan of internal improvements. 

Sec. 5. That no land shall be patented to any person under this act unless he or 
his assignors shall have expended in the necessary irrigation, reclamation, and cul- 
tivation thereof, by means of main canals and brauch ditches, and in permanent | 
improvements upon the land, and in the purchase of water rights for the irrigation 
of the same, at least. three doliars per acre of whole tract reclaimed and patented in 
- the manner following: Within one year after making entry for stich tract of- desert 
land as afuresaid the party so entering shall expend not less than one dollar per 
acre for the purposes aforesaid: and he shall in like manner expend the sum of one 
dollar per acre during the second and also during the third year thereafter, until 
the full sum of three dollars per acre is so expended. Said party shall fle duane 
each year with the register proof, by the affidavits of two or more eredible wit- 
nesses, that the full sum of one dollar per acre has been expended in ‘such necessary 
improvements. during » such year, and the manner in which expended, and at the © 
expiration of the third year a map or plan showing the character and extent of such’. 


a improvements. If any party who has made such application shall fail during any 


year to file the testimony. aforesaid the lands shall revert to the United States, and © 
‘the twenty-five cents advanced payment shall be forfeited to the United State s, and 
the entry shall be canceled. Nothing herein contained shall prevent a claimant — 
from making his final entry and receiving his patent at an earlier date than herein- 
- before prescribed, provided that he then makes the required proof of reclamation to 
the aggregate extent of three dollars per acre: Provided, That REORE be further 
required of the cultivation of one-eighth of the land. 
| Sec..6. That this act shall not affect any valid rights heretofore asevaad under 
said act of March third, eighteen hundred and seventy-seven, but all bona-fide 
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Na claims erotetore ia fatly initiated. ‘may: be perfoobad: \ upon ae ee sith 7 
the provisions. of said act, in the : same Manner, upon the same terms and conditions, 


and subject to the same. limitations, forfétttires, and contests aus if this act had not 
been passed; or said claims, at the option of the claimant, may be perfected and. 
patented-under the provisions of said act, as. amended: by this act, so far as ap plica- 


oe dies and all acts and parts of acts in conflict with this. act are. hereby repealed. 


Sec. 7. That at any time after filing the declaration, and within the period of four 


| years thereafter, upon making satisfactor. y pr oof to the register and receiver of ‘the 
reclamation and cultivation of said land to the extent and cost, and in the mauner 
. aforesaid, and substantially i in accor dauce with the plans herein provided for, and 
| that he or she is a citizen of the United States, and upon payment to the receiverof — 
the additional sum of one dollar per acre for said land, a patent: shall issue therefor 
tothe applicant or his assigus; but 19 persou or association of persons shallhold — 
by assignment or otherwise prior to the issue. of patent, more than three huudred 
_ and twenty acres of such arid. or desert lands but this section shall not. apply to 2 
_ entries made or initiated prior iO: the approval of this ac. Provided, however, That — 
additional proofs may be required. at any time within the period prescribe el bylaw, 
| and that the claims or entries made under this or any preceding act shall be subject 
to contest, as provided by the law, relating to homestead cases, for illegal inception, 
abandonment, or failure to comply with the. requirements of law, and upon satisfac- 
tory proof. thereof shall be. epaccled: aud the ands and mLOReYs paid: therefor; shall 


ene be forfeited to the United States. 




















Sec. 8. That the provisions of the act ie vulel this. is an caendawut, and the - 


| amendments thereto, shall. apply to and be i in force in the State of Golorad: as well » 
as the States named in the. original acts. and no person: shall:-be entitled to make ~ 


entry of desert land except he be a- resident citizeu. of the State ¢ or. Territor yin which : 


the land sought to be entered is located. 


i Tt will be observed that, while the act. of 1875 had reference only to ee 
one county i in the State. of California, that of 1877 applied to and took 

ae _ effect in the whole State of California, together with the States of Ore- 
gon, Nevada, and the then Territories of Washington, Idaho, Montana, — 

‘Utah, Wyoming, Arizona, New I Mexico, and Dakota, while the statute | 

BS amended March 3, 1891, adds to these the State of Colorado. 


By.the statute of 1875, applicable: to Lassen. county, California, the : 


applicant was allowed to enter one section or any part thereof. He was | - 
ae to ree claim it within tivo years from the date of filing his declar- 


"therefor aud mendiee e patent = at a price not “exceeding: one dollar ane _ 
_ twenty-five cents per acre. ” a 


Any citizen of the United States | or any person of the ‘requisite age 


ee - entitled to become a citizen, and who had declared his intention to ; 
oe _ become such, was entitled to the benefits of: this act. | 


By the act of 1877 applicants were given three years ‘after filin 2 their - 


: declaration: in which to offer proof of a: clamation. — They: were required - 

to pay twenty- five cents per acre upon filing their. declaration and one 
dollar per acre upon making final. proof. The qualifications of the 
applicant were the same as provided i in the law of 1875. In this stat- 


ute no reference is made to the law of 1875, coe ae contains no clause ed 


7 repealing other ¢ or inconsistent acts. | si 


- 
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. The act of March 3, 1891, contains several provisions differing essen- 
tially from those in either of the two preceding acts. For example, by. ° 
the first two acts a qualified entryman could enter six hundred and 
forty acres, by the last he is restricted to three hundred and twenty | 
acres. By the first act he has but two years in which to reclaim his 
land. By the’second act he has three years, and by the last four years. 
By the first two acts, in his final proof, he has only to show that he 
has reclaimed the land by conducting water thereon, and that he has” 
a sufficient supply, etc.; whereas by the last act he must show that he 
has expended in such reclamation ‘af least three dollars pe acre of 
whole tract reclaimed.” 

Under the first two acts any one who is a citizen of ine Gai | 
States, or any one who has declared his inteution to become such, is 


entitled to make entry; whereas under the act of 1891: “No person _ 


shall be entitled to make entry of desert land, except he be a,resident 
citizen of the state or territory in which the land sought to be entered 


' is located.” 


The foregoing are the most material variances between these differ- 
ent statutes, except that the statute of 1877 contained no repealing 


clause, while that of 1891 provides that “all acts and parts of acts in | - 


contiet with this act are hereby repealed.” 

The well established rule, that repeals by implication are not favor ed, 
is invoked for appellant, and very able and elaborate ar guments are 
filed, insisting that the law of 1875 is still in force in Lassen county. 

I have examined with care the authorities cited in the briefs submit- 
ted by appellant, as well as others bearing upon the question at issue, 
and am not able to conenr in their view of the law as applicable to this 
case. It is true that the law of 1875 is in the nature of a special act, 
having application to a very small territory (one county in California), | 


- and it is equally true that the law of 1877is special in its nature, inthe _ 


sense of not being of general application, and it is none the less special, 


-. because it is applicable to a much larger territory than that of 1875. 


So, also, is the amendatory act of 1891. They are all local in their 
application, differing only in the extent of territory embraced in their . 
_ provisions. The act of 1877 covers the territory embraced in that of 

_ 1875, and the amendatory law of 1891 covers that embraced in both the _ 
other acts and the State of Colorado in addition thereto. 

It is probable that by the last amendatory act Congress intended. to 
embrace in its purview all the arid land of the country, andit therefore 
may be regarded as a general law, regulating the disposal. of all public 
lands not pr oductive without the aid of ar tificial irrigation. : 

But whether considered as a general law or one of local ‘aula 
is not in my judgment very material to the determination of the ques- 
_ tion presented. That question is, what was the intention of Congress 
in the passage of this amendatory act? Was it designed to establish 





- act. 


a 472 | DECISIONS RELATING ro THE PUBLIC ‘LANDS. 


a eae: aie pen. to all the. territory embraced within: its pro- _ 
’ visions to the exclusion of all rules and laws in conflict with it? - 


If this was the intention of Con \gTess, then, without any special repeal- | 
ing clause, the law of 1875 3. must be reg garded a as repealed by. the latter 


While it is true that repeals by, implication a are on favored by t thie 


m courts, it is also true that: 


When a, statute is evidently intended to cover the whole: subject to. which it. 


relates, it will by implication repeal all prior statutes on the same subject. 


- (Cooley’ s Const. Lim., 5th Kid. M5 page 183 —- note; see also a le v. ls Lst . 


—Dak., 17.) 


To the same effect is Bartlett v. King Ex'r, 12 Mass, 545, in ‘whieh 


‘ the rule is: stated as follows: 


A subsequent statute revising the whole subject maiter of a& former one and: evi- 


7 dently intended as a substitute for it, although it contains no express words to that 


effect, must on the Toler of law, as well as reason and common sone oper ate 


‘to repeal the former. 


(See also United States v. Claflin, 97 U. S., 546. ) 


_ The case of the State ex rel. Attorney. General V. Pearcy, 44 Mo., 159, ‘ 
is, I think, in point. It appears that by a special statute of Penruary 


9, 1864, the office of recorder of deeds was established in Buchanan 


county, Missouri, the duties of that office having theretofore devolved 
upon the clerk of the circuit court. The office was made elective, and 
the incumbent was to hold his office two years. In the revision of the 


general statutes in 1865, it was provided that? 
‘On the first Tuesday after the first Monday in November, 1865, and every four years 


thereafter, an election shall be held for said office-of recorder in each county of the 
state where the offices of ae clerk of the circuit court and ‘recorder of deeds have: 


been separated. 


The respondent had been iseted to the office of recorder in 1864, and 


re-elected in November, 1866. At the general election in November ; 


1868, one Bell was elected to the same office. Pearcy, the respondent 
(in quo warranto), refused to yield possession of the office, claiming 
that in the election of 1866 he was elected for four years, under the 
provisions of the general statute, supra, His right to hold for four _ 
years depended upon whether the revision of the general statutes of” 

1865 repealed by necessary implication the special statute in ‘relation te 


to Buchanan county. 


Section 6 of chapter 224, of the re vision of 1866, provided that: 


All acts.and parts of acts of a private, local, or temporary. nature, or Sony 


. applicable to par ticular cities or counties, in force on the first day of November, in’ — 
the year of: 1855, not repealed by or repugnant to the pr ovisions of the general stat- 
VU GOR, Gs i As Ge ae ue, SLL continue in force. or erence according to pNey  Teapective 

| poe or limitations. ma 


~The court held that the special statute 1 in lao to. Bachan . 


ae, county was repealed by the general statute, because it was apparent. | 
_. that. the legislature desig ned to establish a general and uniform a Syetenn 
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throughout the state, thus following a well established rule that, when 
a later or general statute is evidently intended to supersede or supply. 
the place of one or more special or local statutes, they must be regarded 
as repealed by it; at least so far as they are repugnant to it, even though 
no repealing alause is contained in the later statute. 

‘Applying this rule to the question before me, its solution does not 
seem difficult. The material variances between the law of 1875 and the’ 
amendatory section in the law of 1891 have been heretofore pointed 
out, and show that the two acts are clearly repugnant in nearly _ ee 
essential parts. 

The amendment is embraced in a statute, which 1 in its scope aifects: - 
all or nearly all the laws relating to the public lands, and i to that — 
| extent, a revision and correction of the same. | 

Is it to be presumed that Congress intended to limit desert land - 
entries to three hundred and twenty acres elsewhere and allow an 
. applicant to enter six hundred and forty acres in Lassen county? Or 
— to confine entries elsewhere to citizens resident in the state or terri- 

‘tory where the Jand is located, and leave lands in this county open ‘to 

the entry of any citizen of the United States regardless .of his apace 

of residence? | : 


No reason is perceived why these distinctions should be avila. Had a 


there been a general statute regulating desert land ezitries in opera- 
tion at the date of the enactment of 1875, this special act making dif- 
‘ferent provisions for Lassen county would have rested, presumptively, 
on sufficient reasons known to the legislators, and a subsequent amend - 
ment to such general law, without reference to the local act, would not 
have oper ated as a repeal of the special act. 7 | 

This is, to a great extent, the foundation of the rule laid down by 
courts aud commentators, tliat the repeal of a special or local law can 
not, ordinarily, be implied by a subsequent revision of a general act 
| Subiaciie the same subject. (See State v. Pearcy, cited above, and 
case of State ex rel. Vastine v. McDonald, 38 Mo., 529.) _ | 
The case at bar does not come within the purview of this. rule. The 
act of 1875 was the first legislation on the subject. It was. an experi- 
ment in-the reclamation of arid lands. This later amendatory act is 
the result of riper experience, and, in my judgment, is designed to su- 
persede and supply the place of all former legislation in relation to the 
disposal.of desert lands. : | 
Counsel for appellant say that lands in Lassen county are peatculie 

difficult to reclaim, because of the scarcity of the water supply; but . 
an examination of the map of: the arid region shows an equal dearth of 
supply i in many other sections of the country. 

“It would seem that counsel for appellant recognize one part of this — 
amendatory act as binding, for neither the claim of applicant nor that 
of fifty-nine others represented by the same counsel, ee an RTOs | 
' mate half section. | 
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“Tt is trae that the ‘auniber of ac es s allo wed to any ‘one ‘humane anes 


o . any: of the land laws is limited to threé hundred aud twenty by the 
general appropriation act of August 30, 1890 (26 Stat., page 391); but, 


if the argument of counsel is of forée, this provision ‘could not affect 
entries in Lassen county, because that was a law of local application, ; 


a and was not repealed in terms by this general enactment in the appro- 








priation act. Ifthe Lassen county act was not rep ealed by the amenda- 
tory act of 1891, or that of Angust 30, 1890, each of these applicants is 7 
entitled to enter six hundred and forty acres, yet with a singular 
unanimity their claims are limited to three hundred | and twenty acres. — 
Further, it is shown by the affidavit of Grindley that he has already 
expended. at least one thousand. dollars in reclaiming the land. If this 
be true, and I have no reason. to doubt it, he isin condition, if a quali- | 
fied entryman, to make’proof under. the amencatory statute of 1891, 
for be has expended more than. three dollars. for each acre ‘embraced. | 
"in his application, and in his ease no hardship will result from ene: 
: ng acompliance with the law as amended. — _ 
7 Your action. in Rejecting . these sever eral applications is therefore - 
~ affirmed. a> a 
I see-no reason, nowoNeE whe ie applicants may not be Givwed ee | 
make entry for their several claims under the act as ainended, provided 


they are qualified enttymen thereunder, and be credited with the amount oe 


i already expenve’ in the reclamation of their claims, — 


‘SURVEYOR’S FEES—CONTR AC UT-SPECIAL RATES. 


TaarEs C. (JEFFERY. 


| The failure of aie General Land Oifice fo submit for the Secretar ys appre OV val & COn-— 


tract with a deputy surveyor that properly provides: for special rates, will not. — 


defeat the right of the deputy to. an adjustment of his account uncer oie terms _. 


_ of the contract, where he has performed the work in compliauce therewith, and — s 


the statute providing for. the approval of such contract by ae Secretary does 
not preclude such action after the perfor matce of the work, 


Seoretary Smith to the Commissioner of | the Gener al Land Office, May iy 31, 
7 - ie 1808? < | : 


I have eaneerel the appeal tier. by a3 ames: C. J elfery from your 

decision of August 10, 1892, in the matter of. the. adjustment of his 
accouut as United States deputy Surveyor for the survey of township 
13 north, range 9 west, Willamette meridian, State of Washington, on 
his vontiact (3 (No. 362) with the United States surveyor general for said 
State, dated May 6, 1891, and approved J une 8, 1891, by I. ese Carter, 
Commissioner of the. Coal Land Office. | 

‘Said contract provides that there should be paid’ to said. J — : 


| where the lines of survey shall pass over lands that are “ heavily timbered, moun- — 
tainous, or covered with a dense undergrowth, ” at rates not exceeding $25 for stand- 

ard and meander lines, $23 for township ‘lines, aud $20. for section See pe sane 

| _ for every 2 mile ay Tuo and marked i in the field, ete. - ie a ee 
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Said Jeffery surveyed said township and rendered his account there- . 
for In accordance with the above figures, pmounune m the aggregate 
to $1,429.97. 

By your letter of August 10, 1892 , in ae adjustment of said account, 
you reduced said total sum a $895. 62 , by computing said lines of sur- 
vey at $18, $15, and $12, as allowed by the appropriation act of Aug oust . 
30, 1890 (26 Stat., 371, 390). 

It is pourouded: that there + was error in not. contputing Said stirvey at 
the rates named in said contract, inasmuch as said rates were author- 
ized by the appropriation act of March 3, 1891 (26 Stat., 948, 971). 

The provision in said act under which suid contract ane are claimed 
is aS follows:. : 

‘That in the States of Washington a Oregon there may be allowed, with the. 
approval of the Secretary of the Interior, for the survey of lands heavily timbered, 


- mountainous, or covered with dense undergrowth, rates not exceeding $25 per linear 
“mile for standard and meander lines, $23 for tuwnship, and $20 for section lines; and 


gaid rates in contracts hereafter made, shall apply to the unexpended balances 


assigned to said States of the < appr opriation for the current fiscal year. 
In your letter of October 4, 1892, you state the general ground of 


your said decision as follows—“The Deputy’s contract (No. 362) does 


- not appear to have the direct approval of the Secretary.” 

For this reason said contract rates were disallowed, and the account 
was computed and approved at the rates established by said act of 
August 30, 1890 (26 Stat., 390). The latter act. provides as follows :— 


That the Commissioner of the General Land Office may allow for the survey of 
lands heavily timbered, mountainous, or covered with dense undergrowth, in the 
States of Oregon aud Washin; ston, rates not exceeding $18 per linear mile for stand- 
ard and meander lines, $15 for township, and $12 for section lines. 

It appears from the appropriation act of March 3, 1891, above cited, 
that the rates therein mentioned ‘‘may be allowed with the approval 
- of the Secretary of the Interior”” No time or manner is specified in 

the act when or how that.approval shall be given. It does not appear 
that said contract has ever been heretofore submitted to the Secretary 
for his approval or disapproval, and the same is now brought to his 
attention for the first time. The deputy surveyor should not be made 
to suffer for this inadvertence. The work has been performed by him, 
relying upon the contract rates of payment, and he is equitably entitled 
to the same. The United States surveyor general for the State of 
Washington has certified to the correctness of the account rendered 
by the deputy surveyor. The contract rates have been approved by 
the Commissioner of the General Land Office, and would doubtless 
have heretofore been officially approved by the Secretary of the Inte- 
rior if the same had been submitted to him for his action. I am of the 
opinion that it is not now too late to give such official approval to said | 
contract rates, and the same are hereby allowed and approved, aud 
said account will be adjusted upon that basis. | 
Your judgment is modified accordingly. 
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~ "HOMESTEAD SETTLEMENT—TOWNSITE CLAIM. CONTEST. 


‘TownsitE, oF MooRE %, TURNER BT AL. 


i 


: The prior settlement right of eu. Thaiesieaiies will not defeat the leds of subsequent | 


_ townsite settlers, if not asserted and maintained in ae faith after the adverse 
“occupancy of the land for townsite purposes, 


~- No preference right is acquired by filing a contest. against aD aie dais is involved 


in a pending application for the right of. amendment that necessarily calls for 
the caucellation of such entry. . . . a 


| - Seoretary Smith to p the - Commissioner fn the Gener al Land opie, May 31, a 


1893, 


T have joiaoaia the case of the Townsite of Waa ‘eiuitas ne 


é ner and George W. Leverich, involving the 8. 4 of Sec. 14, T. 10 Ni R. 2 
3 W., Oklahoma City, Oklahoma. : 


Your letters, dated March 8, 1892, and J anuary 4 1393, contain ant 


statements of facts in relation to the various dlaims to this land, the 


orders which have been issued in relation to-the same, etc., but the facts 
necessary for a proper understanding, and for a one. disposal of this 
case, are as follows: 

The land in question became. Spee to settlement. aid entry y at.12 
o’clock, noon, on. April 2 22, 1889, On April. 46, 1889, Edgar Rye made 
foie eae entry for the SW. 4 tof said section 14. on May 2, 1889, he 
filed his application to amend anid entry to embrace the SE. 4 of anid 
section 14. In this application, made under oath, he states: 


.On April 26, 1889, I. filed. my said entr Yy No. 157, and covered acbe the SW. + of 
Sec. 14, T.10 N., R.3-W. , when i in. fact I had settled upon and improved, and tieiigad 


to honestoad iia SE.4 ‘of said-section 14, T.10N, ,R:3 W. Thad at the time of my 
said filing, a house (frame) on said SE. 2 of section 14, and other improvements, to 
the value of $100, and the error in location Was. caused by ae ee to read the 
inscription upon the quarter section stone. . .. .. Said SE. $ of section 14 has 


not been adversely filed upon, nor otherwise legally appr opr ‘ated: 


So far as the record shows, Rye has asserted no claim to either ee 
SE. £ or SW. 4, other than as recited above. He made default at the. 


ee hearing g, and if he ever made actual settlement on the land, he seems to 
have abandoned it at a very early day. 


On May 6,.1889, William Turner made dppllestion to enter waned SE. 
4 of section 14, asa homestead, but was informed of the application. of « 


7 Rive: to Sabra said land in ne amended homestead entry. Turner 


then filed an affidavit, asserting that he was the first settler upon. the 


- land, that he settled thereon between one and two o’clock in the after-” - 
noon of April. 22, 1889, and he requested that a hearing be ordered to— 
| determine the question of his prior right as against Rye and all others 
"asserting a claim to the land; this hearing to determine the rights of 
the various parties did not fale place until June, 1892. | 


On June 6, 1889, a petition or He pends was filed in the Jocal land 


a office to enter the W, 7 of SE, 4 W. Sof NH. 45. FotNW. fand Bg - 
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of SW. 1 of said section 14, as the townsite of Moore, u under the town- 
site laws of the United States. | - 

This application was signed by one hundred and six persons, who. 
alleged that they were citizens of the United States and oceupiers of 
— lots in the town of Moore; the petition was filed by W. ©. Perry, mayor © 
of Bale town. This application emEneoe: three eee and twenty 
acres, | | _ | 
 OnJ antiary 27, 1890, the town authorities amended this alorien 
to embrace the SE. 4 cad EK. 4 0f SW. tof Becien 14, aggregating two 
hundred and forty acres, 

Ido not consider it necessary to ee the: Gudereana Ne, or to 
obscure the points at issue, by a recital of all the various orders issued. 
in connection with the various claims. to the land involved, or of the 
action taken in some instances, or the want of action in others. 

The townsite claim i is now being asser ted thir ough the townsite board, | 
‘under the act of May 14, 1890. 

The question at issue is. betweeu those claiming as townsite settlers, ; 
and Turner, who claims the SE. 4 under the homestead law, and this | 
important question must be determined upon the evidence submitted 
at the hearing in June, 1892. Itis clear from the evidence of Turner 
himself and of his witnesses, that on the day the lands were opened to 
settlement, April 22, 1889,.there was a side track of the Atchison, 
_ Topeka and Santa Fe Railroad Company ou this quarter section of 
land, and a sign board thereon, indicating that it was ‘“Moore’s Sta- 
tion.” On the afternoon of that day, Turner alighted from: the train 
and went upon the’ land; he spaded a small tract, and next day com- 
menced to.dig a well, and afterwards had about half an acre plowed 
and planted in corn, On tie 6th of May he made application to enter 
’ the land.as a homestead, as before recited.. * 7 
He returned to the State of Indiana some time in May, at remained 


ss there until some time in September. 


From April 22, to the time when he returned to Indiana, he appears © 
to have resided with his son on an adjoining tract, his own. testimony. - 
on this point is as follows: 7 

Q. You staid with your son on his claim the most a the time haters you went to 
Indiana, didn’t you? 

A. Slept there at night bad nights; slept on my own when it would be fair so I 
could lay out; staid over there with the son most of the time. | 

On his return to the land in September, he built a house on the eae | 

half of the quarter. section, not then claimed as a part of the cone 

has improved the same, and has resided thereon since. 
 -He states that he never consented to part with any portion of this 
tract for townsite purposes. | 

The evidence of Tur ner, and most of his Se as to the townsite 
settlement, is unsatisfactory and evasive. Muir, one of his witnesses, 


testified that he left that: vicinity y May 10th, and there 5 was no town . 
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__ then, but that five or six days: aftee ‘they had settled, (which was gon ee 

- April 22) some men went around with a tape line and laid off some lots; 

 ~ -also that before he left, there had been. lumber sold ¢ on the ground, and Sameer 

Sern people were talking of establishing a OWN, ° 2° 2s ee 

A gon of Turner says that the first. town Hascenciss were Bren a ys 
on the land about July 1, and yet the record shows that on June G, more 


than one hundred persons signed an application to. ner the land as a : fe 


: townsite, alleging that they were occupiers of lots. | 


In behalf of the townsite claimants, A. M.- Petite testifies dia oie: 4 ; 


opened the post office, and was ready for business in the townsite of “ 


Moore on the land in question, on July 1, 1889; that he first came to — a, 
— that: vicinity about May 10, 1889; that at that ‘bitin lumber was being ak 
sold on the gronnd, and there was a grocery store and sever al other _ = 


- buildings, and qnite a number-of people. . 


«J. W. Cowan testifies that he was on the land first about. April ST or 
28, 1889; that he established a restaurant on the land; that in the early 
aa part of May: lumber was. sold on the tract; that he had: a conversation 


- with the claimant Turner on April 28 .or 29, and Turner told him that = 


he was contesting or holding the land, and he thought in time that it ee 


: tes : 7 would be.a town there, and for him (Cowan) uot to invest his money in : i 
ae town property, that if. he (Turner) gained, he (Cowan) woud get lots. 


D.C. Richardson testifies. that he commenced to sell lumber on the a: 


on land early i in May, 1889, and has continued the business there since — 


that date. 


- RH. Wingo testifies. that at the tine nee were sieigaing tite well, ae - 
“goon after April 22, he had a conversation with the party at work,in 


ere e, which Turner took part in regard to building a town there,and Turner 


_ said he was going to contest the claim, and “thatif he gotit,hewould =. 
‘give us all the town lots we wanted.” . Wingo farther testifies that he 
and two other men built a house on the railroad right of way on this . 
land, sometime between the 22d of April and 8d of May, in which they 
placed a small stock of groceries to sell. Wingo’s testimony inrelation = 
to the building of a oe and. the selling of Brocene® is. corrobor aed a 


- by Thomas Crawford. 


Hliminatin g the mass of irrelevant testimony, or sung eiieh has * fe 


no bearing on the important points at issue, the facts are found to be: 


_ that Turner made the first act of settlement on this tract, that these = 
acts were the least possible that could be made, and still be regarded 
as acts of settlement; he made no attempt to erect any place of abode 
on the land; im-no sense of the word can it besaid that he madea bona = 
fide attempt to reside thereon; he lived with his son on an adjoining | 


tract. Daring this time, viz: between April 22 and some time in May, 


oo _ but the exact date is not given, when Turner left for a distant State, it : : 


vas apparent that a townsite settlement was, being made on the land; 


_ tt was talked of, lots were surveyed, business was established; it must oe 
i awe been s SO understood, and. l the evidence x was t CONMGnE, it was a e 








ee 
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7 growing settlement, io a town settled in a day, as many of the Okla- 
homa towns were; ne notwithstanding all these. facts, we find that 


Turner olantarily departed from that vicinity, leaving but the slight- = 


est possible evidence behind him that he was asserting any claim to | a 


the land. Even when more than one hundred people filed a petition 


on June 6, to make townsite entry of eighty acres, he did not return to 


assert his claim, but remained away for months thereafter, and finally 
when he did return, he built bis house ou the east eighty acres of the 
quarter section, which at that time was not claimed by the townsite 
settlers, and has resided thereon since. : | 
It.is the contention.of counsel for Turner, that his item: always ex- 
pressed his unqualified dissent to these townsite operations, always. 


asserting that he wanted the tract for his homestead, and in support of 


this contention, he refers to the evidence of Cowan, already quoted, 


_ and to the testimony of other witnesses. The. statements referred to 
were made by Turner after his return to the land in September, long 
after the townsite settlement had been made, and steps taken to obtain _ 


title to the land. | ; 
In view of all the facts, it is impossible for me to reach the doncieaion | 


that Turner was trying to assert or maintain an honest bona fide and. - 


sincere homestead claim to the eighty acres which he knew was claimed 
by the townsite settlers. | 

Before Turner made bomestead sapien for the land on May 6, 
1889, a settlement for townsite purposes had been initiated on the eee. 
half ‘of the quarter section applied for, and this settlement has been 
continued since, constantly growing, a the land is now actually occu- 
pied and used for townsite purposes, and improvements to the value of 
many thousands of dollars are located thereon. 

The slight acts of settlement made by Turner, taken in connection 


_ with the fact that he immediately withdrew from the land for months, 
~ leaving the townsite settlers to continue their improvements, cannot 


defeat the townsite claim to said eighty acres. 

The E. $ of SK. 4 was not claimed by the townsite until January 27 — 
1890, and has never a used for townsite purposes. Before that date, 
Turner had established a bona fide settlement on said tract, and bis right 


__ is the superior one. - Turner should be allowed to make homestead eutry 
- for the E. 4 of SEH. 4, and the W.4 of SE. 4 should be entered for the 


benefit of ans townsite claimants. : 
The conflicting claims to the SW. + of section 14, remain to be (lis- 


posed of. As before stated, this aad Was embraced 1 in the homestead 


entry of Edgar Rye, made April 26,1889. On May 2, 1889, he stated _ 
under oath that he had never mando settlement on ai land, and did | 
not intend to make entry for the same. He was asserting no claim to — 


the land, and had no right to it, and upon-the receipt of his statements, 


the Department would have been justified in canceling his entry. , 
On December 31, 1890, G. W. Leverich filed an affidavit of contest 
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against the entr Vy alléging that Bye had abandoned the land, and had 7 ; 
never established his residence thereon. — 


_ These charges; in effect, contained nothing in addition ta what was 


| already known to the Department by the statements of Rye himself. : 

‘His contest should have been rejected, not only npon the ground that 2 

he alleged nothing in. effect, which was. not already known to the De- = 

- partment, and had been the subject of its action, but also upon the 
—- ground that the entry of Rye had, in effect, been canceled by your. 
order of February 8, 1890, instructing the loeal. officers to allow his 
_. * application to meat. said entry to embrace the SE. 4 i 
- Itis a well established. principle that a person mn oan no sae 
- enee right by filing a contest ag ainst an entry during the p endency of 
“a proceeding by the government against said entry, whieh proceeding. be. 


would of itself result in the cancellation of the entry. Comar v. Wend- 


ling (12 L. D., 25), and the cases therein cited; and the case iseven __ 
.. stronger ae the charge in the affidavit is but a repetition ob ue _ 
- ° information already in possession of the government. | | 


-Leverich can claim no preference right of entry, as a ‘eontestane: 


a ‘On March 11, 1891, he made application to enter the land as ahome- 
stead. -At that time the townsite of Moore was ‘claiming the E. dof | 
- SW. 4, both under the original application of June 6, 1889, and amended 
| application of January 27, 1890. At the date of ihe hearing, there _ 


were valuable townsite improvements on. said eighty acres, and 1t was — 


used and occupied for townsite purposes. — There) were no townsite oe 
_ improvements: on the W. 4 of the SW. 4. : f *s 
‘The claim of the townsite settlers to the said BE. 4 of SW. 4 saat ie | 
_ considered as superior to that of Leverich, but. (ne. latter’s right to 
_ take entry for the W. 4 of the SW. 4, should be recognized under his 


application filed March. 11, 1891, which was prior to any ¢ claim asser rted 


by the townsite. 


For the reasons SA DONG: given your P decision iS affirmed. _ 
Conrar v, Conran. 


Motion for review of departmental decision of N ovember 26, 1392, we 


_ a D., 506, denied by: ey Smith; June 2 2, 1893, 
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PRACTICE_REHBARING—CONTESTANT—CERTIORARI. 
FRENCH v. NOONAN. 


The authority of the Commissioner of the General Land Office to order a rehearing in 
a contest case, is not restricted to cases in which the applicant for such orden 
is entitled thereto. 


The exercise of the Commissioner’s discretion in ordering a rehearing ill aur be 


disturbed in the absence of a clear showing of abuse thereunder. 

A contestant who desires to maintain his status as such HES pay the expenses of a 
rehearing. 

An application for a writ of cortiorari Should be accompanied by: a moons of the 
‘decision complained of. 


Secretary y Smith to the Commissioner of the General Land Office, J une 
op wey lOO. | 


nore on id. aeoneh has filed a petition for an order, under Rules 83 and 
$4 of Practice, directing you to certify to the Department the papers 
in the case of said French against timber-culture entry of Thomas 


Noonan for the SE. 4+ of Sec. 10, T. 111, R. 60, Huron land district, 


South Dakota. 
From the petition it appears that on Sspiamniies 9, 1892, you sadered . 


a rehearing in said case. The petitiorer contends that such rehearing © 


ought not to have been ordered, on the grounds, (1) that the applica- 


tion therefor not having been mate by Noonan within thirty days after 


receipt of notice of decision against him, you had no jurisdiction to 
grant a rehearing; (2) under the.facts disclosed you had no discretion. 


to exercise; (3) if it were conceded that you had any discretion, the. 


granting of a rehearing was a gross abuse of such discretion; (4) that. 


in directing a rehearing, you ought to have ordered that the expenses — 


of such rehearing should be paid by the contestee. 
To which it-may be said that while, under Rule 77 of Pranties. the 


in cones could not properly claim a rehearing unless his application 


were filed within thirty days from receipt of notice, I find no rule plac- 


ing any similar restriction upon your authority in ordering a rehearing. 


In fact, your jurisdiction over the land continued until issuance of pat- 


ent, unless the matter is brought before the Départment on appeal or 


in some other manner. (Charles W. Filkins, 5 L. D., 49). “Patent — 
had not yet issued on final proof; and while thus under consideration, 


| . the jurisdiction of your office to institute inquiry into the nature of the 
7 claim was undoubted.” ' (Robert Hall et ai., 5 L. D. » 174.) 


There being no doubt of your jurisdiction, the ees of your dis- 


~ eretion in the matter will not be disturbed unless there is a clear and 


satisfactory showing of abuse of it. (See Reeves v. Emblen, 8 L. D., 
444; game on-review, 9 L. D., 584; Samuel J. Bogart, 9 L. D., 217; 
Fletcher v. . Roode, 10 L. D., 250; Finch ». Morath, 13 L. Dy 706.) That 


you abused your discretion in orderin g a hearing in the case now under. 


consideration does not.appear to me to have been clearly shown. 
, L2771—VvoL 16——31 | 
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_ Tt was uo part of your r duty to or der that the expenses of the prea: a 


+ ing should be borne by the contestee. The second section of the actof ae 
May 14, 1880 (21 Stat., 140), provides that “in all cases where any per- 


- son has contested, paid the land office fees, and procured the cancella- 
tion of any pre- emption homestead, or timber-culture entry, he shall — 
. be allowed thirty days from date of. notice, to enter said — 


| land. ” Tf the applicant herein intends toretain the position of contest- - : | 
ant, and to enter the land in case a hearing shall result in the cancella- 


= “tion of the present entry, he must “ pay the land office fees.” Or, ifhe oe 


. desires to avoid the expense of further litigation, he can withdraw from . 
the contest, and abandon all claim to the land under what would be his . 


7 preference right if he remained i in the case. > 7 
Whether the case of McMahon v. Grey (5 L. D.. 58), referred to by the 


A applicant, is parallel aud pertinent to the one now under consideration => 


ean not be determined, inasmuch as the applicant herein. has failed to 2 
furnish a copy of your dedision complained of; and for this reason alone 


the application men propery be denied. ‘(Hoover v. Lawton, 13 L. 
D., 635.) — | f. ¢ 
The motion 1 is overruled. 


TAM ET “AL. % STORY.. 


Motion for review of ‘dennitnental decision of March 18, 1892, 16 Le 
‘D. a ao denied by Sécretary Smith, Jw une 2, 1893. 


a 


TIMBER CULTURE ENTRIES—COMMUTATION—IN STRUCTIONS. 


Commutation of timber culture entries under the provisions of the act of March 3, 
1891, should not be allowed without due ® publication of notice of intention to, 
submit final proof under said act, 


Seoretar ry Smith to the Commissioner of the General Land Bee June 
sy 1893. , | 


: By letter of. May 6, - 1803, you. transmitted formy as a cir cular | 
of instructions in the matter of final proof in commutation of timber 


culture entries, by which it is proposed’ to modify the instructions of — - 


“, - your. office of April 29, 1892, so that hereafter publication of notice of 
commutation final proof will not be. requir ed where the original entry —_ 





was made prior to September 15, 1887. 


‘Prior to the date of circular approved July 12, 1887, 6 L. D. , 280) it 


: oe not required that notice of intention to Tae final proof i in timber 
culture. entries should be published, but by that circular it was required 


that notice in. such eases “ should be published in the same manneras 
aes ; dn homestead | and pre- -emption cases.” This: provision was afterwards ‘ 
van modified d by. cirewlar of December 3, 1889, 1 Le D. 2 612), to the mee mie 
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of excepting from the requirement of publication those cases where the 
- original.entry was made prior to September 15, 1887. This modification 
was made evidently upon the theory that no condition should be im- 
posed upon the entrymen that was not in force at the time his entry. 
was made, and the date of September 15, was fixed so that due notice — 
of the new requirement might be given before it should take effect. | 
. By the act of March.3, 189(, (26 Stat., 1095) the timber culture laws 

were repealed, but the following proviso was attached : 


That any person who has made entry of any public lands of the United States un- - 
der the timber culture laws, and who has for a period of four yéars in good faith com- 
plied with the provisions of said laws, and who is an actual bona fide resident of 
the State or Territory in which said land is located, shall.be entitled to make final — 
proof thereto, and acquire title to the same by the payment of one dollar and 
twenty-five cents per acre for such tract, under such rules and. regulations as shall 
be prescribed by the Secretary of the Interior, and registers and receivers shall be | 
allowed the same fees aud compensation for final niet in 1 timber culture entries as 
is now allowed by law in homestead entries. 


In the circular of instructions of April 21, 1391, a2 i D. | 405) issued 
| under this law, nothing was specifically a as to the bubloation of 
notice of final proof in commuted timber culture entries, it-being said, 
‘‘Hinal proof for the commutation of timber culture entries under this | 


provision, shall be made as other.final timber culture proof is made.” 
Under date of April 29, 1892, your office addressed a letter to the 


registers and receivers, aiioh was not, if seems, submitted for the 
approval of this Department, which reads as follows: 7 | 


The provisions of circular of December 3, 1889, (9 L. D., 672) in regard to papi: 
cation of notice of intention te make final proof on timber culture entries, are not 
intended to apply to commutation proof on such entries under the act of March 3, 
1891. In the commutation of timber culture entries, the notice of intention to offer 
such proof must-be published in the same manner as-in final proof on entries made 
subsequent to September 15, 1887, no matter what may be the date of the original 
-. entry. This is in actordance with circular of February 6, 1892, page 29, which 
states: ‘‘ Final proof for.the commutation of timber culture entries under this DEO: 
vision shall be made as other final timber culture proof is made.” 

. Inasmuch, however,'as au opinion had been expressed by this office that the pro- 
visions of said circular of December 3, 1889, applied to the commutation of timber 
culture entries, all commutation proof made before the receipt of this circular in | 
which publication of notice has not been made, will be accepted if satisfactory in- 
other respects, but iu the future you will allow no commutation of timber culture 
entries without the required notice by publication and posting. 

If a day has beeu designated for the submission of such proof in any case, and. 
the proof has not yet been taken, you will advise the party that publication of 
notice of intention to submit such proof will be required. pclnomledee receipt | 
hereof. 


— Itis now proposed to change the eal anwoaneed: in that ister and 
to waive the requirement of publication of notice i in. all cases where the 
entry sought to be commuted was made prior to September 15, 1887, - 

' The requirement of published notice of the making final proof i iS & . 
salutary one, and should obtain in all cases, unless good reason is shown 
for waiving it. The reason for. excepting from that rule the entries 
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made prior r to its adoption Was good, but it does not apply i in. the: com 


mutation of those entries. At the date of entries made prior to. Sep- : 


es: — tember 15, 1887, there was no provision existing for perfecting them by | a 


> way of commutation, and hence the entrymen could not have expected - . 
- to perfect them in that manner. When this privilege was. extended, it 


Was upon the condition that.final proof should be made “ under sachs | 
.. rules and regulations as shall be prescribed by the Seeretary of the’ 


Interior.” The requirement of published notice in these cases cannot 


‘be said to be an added: hardship. or condition not contemplated at the 
time the original entry was made. > 
The existing rule has undoubtedly come to be well anderatood byt those "S 


interested in such entries, and a change would tend to create confusion.. thu. 
No change should pe made in existing regulations, unless it be de 


| manded to. secure a compliance with the pogueromsute of ai or to give bi ae 


| ‘relief from: an unnecessary hardship. 


Believing: as I do, that this requirement of publication: of siotiee: of = : 
intention to submit final proof in support of commuted timber culture —- 


- entries in all cases, is a just and salutary one, I must withhold my ap- 


ce os proval from the > circular submitted. 





PRACTICE~APPEAL—CONFIRMATION-SOLDIERS? ADDITIONAL HOME: oe 


STEAD. 


CLEVELAND ET AL. v. NoRTH ET AL. 


- The fact that an sees is taken in the name of a deceased iene without oo | 
authority from the administrator, will not- ‘prevent consideration of the case on ae 


_. behalf of a tr ansferee. | 
A purchaser of land sold under a power of attorney that amounts to'an absolute sale 7 


_ of a soldier’s additional homestead xight, prior .to the exercise thereof, is not a 2 - 
_ bona fide purchaser within the intent and meaning of the Sou arOrY provisions me aes 


_ of section 7, act of March 3, 1891. 


A soldier’s additional homestead. entry based on a certificate of right iaiprovidently oe a 


re-issued after a final adjudication that the claimant was. not entitled to make 
such entry, is a nullity and must be canceled. f Om a 


- Seeretary Smith ¢ to the Commissioner of the General Land Ofee, J Tune 2, o: = 
| | 1893, 


I ine éonsidered the motion filed for the review ie r departmental 


| decision of June 16,1892, in the above mentioned case, in which it was — oe 


~ held that soldier’s additional homestead entry in the name of Mathew 


_ B. North for the N.g of SE4 and lot 4, Sec. 20,7. 62N.,R.14W., 
Duluth land district, Minnesota, is confirmed by. the 7th section of the 


act of March 8, 1891 (26 Stat., 1095). 
_- To a proper mndenstunding of the question, it is necessary to review ‘ 
i the facts relative to the several entries made in the name of said North. © 


On December 23, 1865, he made homestead ae No. 2112, for lots. a = 
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and 4, Sec. 4, T. 37, BR. 17,. Boonevillé land distriee Missouri, contain- 
ing 68. 90 acres, upon which he made Ero and received final Cereane 
No. 331, April 5. 1871 

On Septcinber 12 1878, your office fuen to North, under section 


2306 of the Revised. Statutes, a certificate, showing him to be entitled 


to an additional right of entry under tie homestead laws for 91.10 
acres. On October 7, 1879, this certificate was located at Carson City, 
Nevada, but said entry was canceled May 2, 1885, as illegal, because 


based on service in the Missouri Home a ds, and upon the face of © 


ute certificate was made the following notation: 


. ; CARSON Crry, Nev. 
_ Hd. Site 354, fal 106, based on this certificate canceled as illeg al May 2, 1885. 
WW. D lt. 

C. 


This certificate should never have been re-issued, but, upon the request 


of Luther Harrison, as attorney for North, it was returned to eo with 


your office letter *O” of May 26, 1887. 


It, may be here stated that, on December 13, 1884, Seneca H. Mar- 3 


-lette, as transferee of North, was permitted to pur chase, under the act 
of June 15, 1880, the entry made by: North at Carson City. i 
After the r eturn of this certificate, it was first attempted to be located, 
so far.as is shown by the record now before me, at Pueblo, Colorado, 
on June 2, 1887, the application being rejected “ for the reason that the 


tract Spliced for is embraced in the limits of the derivative claim of ; 


Thomas Leitensdorfer under Vigil and St. Vrain grant.” 
Upon appeal, your decision of October 24, 1887, reversed the action 


of the local office, and directed that the application for additional entry — 
_. be allowed, which was done on November 19, 1887, as homestead No. 
.. 4986, final certificate No. 2117. In making this cee the certificate 
was a used, an affidavit being presented, signed by North, as the | 


basis of his right to an additional entry. - 
- In the meantime, that is after the presentation of the spolioation at 


the Pueblo land office, and before the allowance of the entry thereon, 


to-wit, on August 31, 1887, the certificate issued to North was presented 
at the Duluth land “ofitce, Minnesota, -and entry allowed as homestead 
No. 3661, final certificate No. 1329.. This is the entry now in question. 
On December 28, 1889, you. held said entry for cancellation, for the 


reason that the service alleged by North does not entitle him to an 
additional entry under section 2306 of the Revised Statutes, and therein — 


no reference is made to the previous entries.made by North. = 
The register’s certificate, attached to both the entry made at Pueblo 


aud that in UieeeDee certifies that North appeared in pen son and ae, | 


‘the entry. 
The appeal: from your decision holding the entry in question for can- 


 cellation was signed by Fielder B. Chew and O. H. Herring, attorneys * 


for North. This appeal was filed February 25,1890, and it is shown 


& 
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that. Nor th died in 1888, and that his administrator had not anuthor ized _ 


the filing of the appeal. | 
_ Subsequently to the passage of Hie neh: of March 3, 1891 Coe 


voy 2 motion was filed for the confirmation of this entry, nader the. provi- mo 7 


sions of section 7 of the act, which was granted by the decision of 


June 16, 1892, for the review of which the motion 1 now under considera- o 4 


~ tion was filed. 7 
One of the Seeds ee review is that, no proper. ee was filed 


- from your decision holding the entry for cancellation, for the reason — | 


that none was authorized to be taken by the administr ator. 


It appears, however, that. on August 31, 1887, the same day that this 


entry was made, it was transferred to othey Hee and they would) ~ 
- undoubtedly be entitled to protect their interests by appeal, even — 
~ though the appeal be taken in the name of ’ ‘Nor th, the entryman. 
- The appeal was duly accepted and the case for warded to this Depait- 


- ment, and it was in such a condition that the confirmation provided by - 


- the ae of 1891 might properly be applied, if the case as made falls — 
within the provisions of said, section 7 of the act. . : 
It would seem that under the previous constr uction given. in this act, 


the fact that the entry was in existence at the date of the passage of a 


the act having been established, the only question to be i inquired into 
is as to the bona fides of the ‘alleged: purchasers, » Jesse Ww. Hinoh, id 
L. D., 573; Doctor F. Cushman, 15. L. D., 186. 


nee The abstract of title filed in this case shows that, on 1 August 31, 1887, aes 
~ the same day the entry was made, James A. Boggs, as attorney, trans- : 


a ferred the land to Camelle Poirier, Douglas A. Petre, James A. McLenon, | 


Alex. M1 Morison, and R. BR. } Macfarlane, each receiving an undivided. 


one-fifth interest in the land, the consideration in each case being 


stated as $1000. A copy of the power under which this sale was-‘made 


a has been filed, and it shows. that it was executed June 20, 1887, and _ 


was, in effect, an absolute sale of the additional right, for, in ‘considera- 


_. tion of $100, it was made irrevocable, and the party in whose favor the 


_ power was executed. was authorized to receive for his own use and — 
benefit any money or other. property arising from. the sale, and the — 


me right of the entryman. to any such proceeds or Prony Was specifically, | 


released. 
it muse be domembeced that when: this. power was et V1Z:.° 
ent une 20, 1887, North had no.interest in this land, it being at that time 
covered by another entry, which was relinquished on August. 31, 1887, 
the same day I North made entry, and at said date he was prohibited by 


law from selling the land to be acquir ed under’ the homestead law, or . wee 


- making any contract having such an object. in view, for in such case. 
the entry would be made not for. his ¢ own n benefit, but in the inter est of 


ee others. 


_- .,.The fact that s sale of the land was “made the same ee of: the ne | 
. would tend to connect the pur chasers dir ectly. with the punehase of, the | 
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ada ional right, but, aside from this, the purchasers anaes a ‘Inere: 
power to sell, are bound to inquire into the validity of such power and,.- 
if the same be void, they can not claim confirmation. €LS bona fide pur- | 
chasers. , | 
_ There can be no question but that the power tinder which this aie | 
was made was an absolute sale of the additional right under the cer- 
tificate erroneously re-issued by your office, and as such was absolutely 
_ void, as the right-to an additional entry was not ae ans (J oa 
M. Walker, 7L. D., 565.) ee . ° 

While it appears ae several conveyances have been made s since ine | 
transfer at the time of the entry, yet the affidavit on which confirma- . 
tion was granted in the former opinion states that Alex. M. Morrison, 
- Douglas A. Petre, and R. R. Macfarlane are the present owners OF the’ . 
land. 

It will thus be seen that the land is in the eee of tines of the five 
original owners who bought directly of Boggs under the power referred 
In the case of the Puget Mill Company v. Brown (54 Fed. Rep., | 
987), the plaintiff claimed an interest in certain land by reason of an 
additional homestead entry made under au assignment of the additional 
right of entry granted soldiers, the assignment being in form and sub- 
stance similar to the one under which the preseat entry was made. In 
said case it was urged that the assignment was, in effect, a sale or 
attempted transfer of the rights of the homestead claimant, such as is 
recognized and protected by the second section of the act of June 15, 
1880 (21 Stat., 238). In dismissing the suit the court held that: 

_ An attempt to convey a title cannot be bona fide on the part of the vendee, unless © 
in making the purchase he acts avith reasonable. prudence, and under an honest belief 
| that the vendor has the right to convey the title to him. Now, I find annexed to 
the statement of facts the original instrument, purporting to be a power of attorney 
from Susan King to W, D. Scott, under which the deed to plaintiff was executed by 
Scott. By the date of its execution and acknowledgment, in connectien with the 
admitted fact that the complainant’s bargain was for “ser ip” (so called), and that 
it paid the purchase to a a stranger, and the further fact that upon the present trial 
the complainant has not offered to. prove that the so-called “ scrip” which it bar- 
gained for was different in-character from the sets of blanks which were’cummonly: 
sold and traded in by dealers, and by them called ‘ Soldier’ s Additional Homestead 
Scrip,” the inference is justified that the complainant, at the time of its purchase, | 
either knew, or ought to have known, that said power of attorney either divested. 


the. maker of it of all her beneficial interest in the land some four months prior to the 
additional entry in the land office at Olympia, and therefore falsified the statements 


of the application and attidavits, whereby the éntry was made, or that, at the time ~ | 


_ when it left the possession and control of its.maker, said power of attorney was a 

mere blank, utterly void, and that by subsequent filling the blanks, so as uO: make ib 
appear to be complete and valid, a forgery was committed. 

My conclusions are that the attempted transfer of rights acquired ander the home-. 
stead laws to the complainant was not bona fide; that the cash entry was therefore » 
_.not authorized by the act of June 15, 1880; and that no rights adverse to the gov- 
ernment can be acquired in advance by an entry not authorized by law, even n though 
sanctioned i in advance by a commissioner of the oes land office, © 
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_ Joie the reasoning herein set forth to the frets j in dhe precede a : 
case, I must hold. that the claimants for confir mation’ are not: bona fide . 2+; 


_ purchasers within the meaning of the act of March 3, 1891 (supra), | 2 
and the former decision of this Department holding the ony to be . ee 


. confirmed is hereby recalled anc set aside. a ee ee 
‘The entry not being confirmed, it but remains to. consider the appeal age 
~ from your decision holding this entry for cancellation. — a ee 
In the additional entry made at Carson City, Nevada, it was finally > 

7 adinds ged that North was not entitled to.an additional homestead entry, 

under section 2306 of the Revised Statutes. The certificate on which — 


; “Said entry was allowed was impr ovidently. retur ned i in 1887, and is the : 
basis of the entry now under consideration: Having een adjudged 


oe = 3 to be. invalid, it belongs to the files of your office, and the ——, 
entry based ther eonis a nullity. » ee 


- Your decision is therefore affir med, and the entry by North, now 


ooo under consideration, is hereby canceled, 


-RATLRO AD GRANT t_HOMESTEAD ENTRY. a 
os Noreen Pacrric ‘A. R. Co. up ‘Maan. 


The gr mt to the Northern Pasifié Company jiseresn Hay tland, Or egon, and Tacoma, 
Ws ashing ton was made by the joint resolution of J May 31, 1870, and a tract of 
land at said date embraced within a prima a facie valid homestead rentey 18 excepted 
from the operation of said grant, “ae a as : hat: 


| Seoretary ry Smith to the Commissioner of ihe Gener ab Land Off, June 
7 Mike 7 2, 1893. in ca 3 


5 aye considered the motion, filed. by the. attor ney for the Railroad 
eth Company, for a review of departmental decision. of August 20, 1892; 
(Press Copy Book No. £ O51, p. 346), in the case of the Northern Pacific 

Railroad Company v. N. 3: Mead, involving the NW. 4 4 of SE. 4. and 


dots 3, 5 and 6, Sec. 19, T.1 8, R. 2 W., Oregon City, Ores: 


In said decision it was. held, that tite grant to. the Northern Pacifi. 


ne Baireua® Company between Portland, Oregon, and. Tacoma, Washing- 


ton, was made by the joint ecolibien of May 31, 1870, (16 Stat. , 878) : 
- and that at the date of said erant, the land in: es was ‘excepted: 
therefrom, by reason of the homestead entry of Thomas Kelly, which 


> was mae November 19, 1869, and canceled May 19, 1871. This last - 
- ee proposition was based upon ne decision of the Supr eme Court i in the _ 
ease of Bardon v. ‘The Northern Pacific Railroad ‘Company, (145 De | 
— 8. 585). eq | | 


“The reasons assigned for the motion for review ar re, that it was error - 


to hold that the grant to the Railroad Company between Portlandand 

Tacoma, was made by the joint resolution of May 31, 1870, rather than. 

py the original granting act of July 2, 1864, and that. it was error to. 

hold that the case comes within the decision of the mee: court sino." 
ee _ the Bardon case, ; oe te 
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In the case of the Northern Pacific Rairoad Company 3 vw. I . McRae (6 


L..D., 400), decided September 30, 1887, this Department held, thatthe 
grant to the Company, between the two points named, was made: by 


the joint resolution of May 31, 1870, and that decision was followed in- | 


the case how under consideration. 


In support of his contention, counsel calls attention to the fact, that 
on December 29, 1886, the district court of the State of Washinsien 
held that the Grant to the company between the two points named, Was. 
made by the original granting. act of July 2, 1864. 

The decision in-the McRae case was tonic’ nearly a year subse- 
quent, but my predecessor did not concur in the view held by the court. | 
Counsel also cites the decision-of the U. 8. circuit court in the case of 


the United States v. Northern Pacific Railroad Company, (43 Federal — 


Reporter, 842) in which the court held that the grant to the com pany, ~ 


between Portland and Tacoma, was made by the original granting act — 
of July 2,1864. It is true that this decision was rendered subsequent | 


to the decision of the Department in the McRae case; no appeal, how- 
ever, was taken from the decision of the circuit court, hence the quies- 


tion. has never been determined by the U.S. supreme court, the only 


tribunal whose decisions have controlling weight with this Department | 


: in the adj udication of questions which come before it. 


In my opinion, no sufficient reason is alleged why the decision of my 
predecessors, Secretary Lamar and Secretary Noble, on this point should - 


_ be overruled, and I must decline to take such action at the present. 


time. e.g 
In support of his second proposition, counsel says: 


A homestead claim, like a pre-emption, is not complete until the conditions shies / 


' quent have been complied with, and the final cer tificate of entry has heen made on 


which the: patent issues. Until this time the land cannot be properly said to be 
segregated from the public domain, so as not to be the eee of a Congressional 
grant. 


I cannot concur in this> view. No phinainies is more dee established 


in the administration of the public land laws, than the one thatan . 


uncanceled homéstead entry, prima facie, valid on the records, is a seg- 
regation of the land embraced thereby. Gilbert v. Spearing (4 L. D., 
463). Land thus segregated is not open to sale or other disposition, - 
hence it is not “ public land,” as that term is used in the acts making 


‘grants to railroad companies. On this’ a Dey the court ute Bardon - 


Case Say: 

The grant is of alternate sections of public land, and by public land, as it has 
been long settled, is meant such land as is open to sale or other disposition under 
general laws. All land, to which any claims or rights of others have attached, do 


not fall within the designation of public land. 


' It follows that the tract in question, being separated by the apd: 


stead entry of, Kelly. from the mass of the public lands, at the time the 
grant was made to the Company, did not pass thereunder, The motion 


for review must, therefore, | be coe 


- 
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‘DONATION CLAIM—DEVISE—FINAL PROOF. 
Vearcr v PARK, 


: A donation aimee oe has aot fally complicd with: the depitie of the Jaw has ne 
- title to the land embraced within his claim that can be conveyed by devise. 


oe . Section 8 of the donation act of September 27, 1850, prescribes no limit as to the 


time in which the heirs of a claimant shall file proof of éompliance with law up 





to the time of the settler’s death, and the failure of the widow to submit such” 


a as for a term of years does: not defeat her right to perfect title under said act, 


| og Secretar y Smith to the Commissioner of the General Land Office Fune 2, 


The case of Frances H. Vento v. ML r. Park is before me on. appeal . 
of the latter from your decision of August 18, 1891, holding that Park 
is not entitled to perfect title to: his nowestend ontey, made June 10, 
1889, on the N. $ of the SE. 4 and the BE. bof the BW: fof See. 28, T. 

18 S., R.3 W. , Roseburg, recon. se ee 

The record dizclostes the following facts: | : 

Daniel S. Davis became a resident of the State of Oregon in June, © 
1852. Under the act approved September 27,1850 (9 Stat., 496), known » 
as the donation act, he, on December 29, 1853, filed notice, No. 3728, 
accoupanied by pr oof af his residence upon and Seaton: of the tr act 7 
above described, by two witnesses, George N. Rinehart and Peter S. 
Morton. On September 19, 1856, he marrietl Frances H. Brown (ap- 
pellee herein), and resided. with fee upon the land until March, 1857, 
when he died, having lived upon the land about three years and three 
months. fis only surviving heir was his widow. - He left. a will, by 
the terms of which le bequeathed to his wife, Frances. Hi. Davis, ‘* one 
half of my property 2.06 we a. and t give and. bequeath my land 
to Francis Marion. Davis, my brother.” There was no formal admit- 
tance to probate of the will, but Silas: Brown was. ; appointed. executor | 

of the saine and gave bonds as such. | | 

The land. thus bequeathed is thought to be the lind now in. contest, 
since the testator appears to have claimed no other real estate. | 
Some time after the death of Daniel S. Davis, Francis M. Davis, to 

| whom he attempted to devise the land, ‘sold the same to J ames Stewart. 
A certified abstract from the records ae that said conveyance was 
_ by warranty deed executed, J Amat: 18, 1864, or the consideration of © 
$500. a ee i 
| ’ Stewart: has been | in possession of the Lana. since the one and — 
has about thirty acres of the same in cultivation, the residue being — 


cae 7 | enclosed with other lands bélonging to him. 


. After the death of the donation claimant (in 1857), his iio fappel: - 
4 lee) removed from the land afd never returned to it. In September, 


: iA 1867, she was. married. to I. M. Veatch, and has. lived with him since. i 


a time In eastern Sueeon three hundred miles from the ae 
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_ When Park entered the land in 1889, the words “donation claim of 
_D.S. Davis” were written in pencil on the township plat books oppo- 
site the said tracts; and this notice was sufficient to show that the 
land was not subject to entr y; being peatcgaved:- J ohn J. Hiliott, 1 TL. 
Dz, 303. 

Tt appears that the notification, No. 3728, and ace of residence 


and. settlement of the donation slaimant were transferred in 1867 


from the Oregon City land office to the Roseburg. office, but when - 
Park’s entry was allowed these pane appear to have been aes 
or overlooked. | 
Upon complaint, filed September 8, 1890, by Frances H. vedtshs eg 
‘ alleging, substantially, the facts above set forth, and that Park well 
knew said facts when he made said entry, a hearing was ordered and 
the testimony taken before W. R. Walker, county clerk of Lane county, 
Oregon, October 24, 1890. Considering the same, the register and 
receiver arrived at different conclusions. The receiver recommended — 
that the donation claim be canceled, and that. Park’s entry remain — 
intact; the register recommended that Park’s entry be canceled and 
‘Mrs. Veatch be awarded the land upon the proof offered. Upon appeal, 
- you affirmed the decision of the ee and Park further pees 
his appeal to this Department. - : ; 
When your decision appealed fom was prepared, certain papers per- 
taining to this case, filed in your office in 1885, were not considered,. 
being “unnumbered and misplaced.” 
It appears that on August 29, 1885, J ames Stewart, the said ae | 
feree, filed in the local office at Rosebire what purported to be a copy 
of a notification, filed by Daniel S. Davis, in the Oregon City land 
office, (about) March 20, 1854. He also made oath that the original 
notification had been lost, or misplaced, and could not be found; that. . 
‘the said Davis resided upon and cultivated said land (now in contest) _ 


. until the time of his death, or about March 19, 1857; that he purchased. 


said lands of the successors in interest of said Davis, and “is now the 
owner of all right, title, and interest he had in and to said lands.” In 


| _ support of the notification, he also filed affidavits of J. B. Stowell and | 


J.C. Reid, stating that they were personally acquainted with the said 
Davis, and know that he personally resided upon‘and cultivated said — 
tracts of land, continuously, from about March 20, 1854, until his death, | 
which geonnecd about March 19, 1857. 

One Azariah Park (presumably father of the itommastaaa claimant 
herein) also made oath that he personally knew the said Davis, dona- 
tion claimant to said land, and that at the time Davis settled thereon. _ 
“he was a white male citizen of the United States, over twenty one 
years of age,” and that he atve Hee to paeeon prior to the Ist day of : 
December, 1853. | 

The local officers transmitted these papers to your thie, and, on 
October 16, 1885, pore office advised the register and receiver that | c an 
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| -* nee or index of donation papers now on file tiers, een was: kept = , 


.. by the surveyor- -general of. Oregon, and the register and receiver at — 
_ » Oregon City, shows that Daniel 8. Davis filed notice No..3728, December 

s | 29, 1853, accompanied. by proof of Davis’ residence ¢ on and cultivation. se 
ee Or ‘said tracts by two witnesses.” 


Your office then instructed the register ond receiver 5) call upon. the ; : 


heirs and widow of: said Davis to fur nish certain proofs, therein given, 


to be filed in. your office on or before March 1, 1886. The purpose of — 


the testimony called for was to ascertain. ‘whether Davis had complied — 


with the law up to the time of his death; his heirs, if any; when, he 


-.. was born; whether married or single, and, if married, to whom, when o 


SG and heres and whether the heirs claim said land wider the Sth ecetion ee 


of the act of 1850. (supra). ‘The letter closed with. the following state- 
ment: “ Pending the pr oceedings to de termine the status of said dona- 
tion, you will not allow any entry of the lands in question.” 
From the sworn statements of Mrs. Veatch, ‘it appears: that ies was 
not called. upon to make the proof, indicated in your ‘said. letter; on 
the contrary, it appears that: the. register and receiver neglected to 
carry out the instr uctions ther ein given, and ignored. the order as to the. 
disposition — of the land, permite, Park, on cr une 10, , 1839, to make 
entry, as above set forth. | | ee 
By the terms of section 5 6 the donation act at (ee a), share Was g erated 
to all white male citizens of the United States. — fe ne -abov ethe age of twenty- 
one years, emigrating to and settling in said Territory (Oreg on), between the first 
day of December, eighteen hundred and iifty, and the first day of December, eighteen 
hundred and fifty thr ee. ws a . ty the quantity of one quarter section, or one hun- 
dred and ‘Sixty acres of land ~ iit Sede eS WALO shall aye with ‘the foregoing 
section (Sec. 4) and the provisions of this law. ne 3g : 
Section 4 of said act prescribes the benefits. of. the act to nee (of 
the classes ther ein. mentioned), who shall have resided. upon and eul- 
| tivated the same for four consecutive ‘years; and shall otherwise con- ay 


~- form to the provisions of this act.” . os ie 


Davis, the donation claimant, having settled in ane then. ‘tertitory 7 
after December 1, 1850, and BoroLe December 1, 1853, was only entitled — 
— to. one quarter sectioi of land. He had not needed upon the land, 


Mon -howev er, “for four consecutive years,” at date of. his death, aud there-— 
fore had not fully complied with the terms. upon which the grant was) 
-..made.. Having no title to the land himself, he had no power to devise 
— it, and. neither lis devisee, nor Stewart, the grantee, obtained. any title. Se 

- Hall ». Russell, 101 U. S., 503. Be a | a ne 
>. Mrs. Veateh (appellee i must have niet the contents’ of ae 

‘husbands will; and her failure for. about thirty-three years to assert 

any rights to the Jand as the widow and sole heir: of the donation 





ae claimant; warrants the conclusion that her failure to claim the land — - 


was from an erroneous conclusion—namely: that her husband, having | 
~ title in himself, had devised it to his brother, She states in. an affida- 
7 vit, sworn, to September 8, 1890, thab she. ae was uninstructed i in the law = 
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at the time of the death of the said Daniel S. Davis, and did not know = 
her legal rights, and was unaware that it: was emOGeRSeTy: to make final 
‘proof on said | . . . Claim.” | 

Section 8 of ihe act of September 27, 1850 - (supra), provides: i 

That upon the death of any settler before the expiration of the four eethcoutigs : 
years continued possession required by this act, all the rights of the deceased under. , 
this act shall descend to.the heirs at law of such settler, including the widow, when | 
one is left, in equal parts; and proof of compliance with the conditions of this act 
up to the time of the death of such setiler shall be sufficient to entitle them to the 
patent, , 


The proof now ‘shows that the donation claimant Was & qualified 
entryman, and that up to the time of his death (about nine months ~ 
_ before the expiration of the required four years of residence and cul- — 
tivation) he had conformed to the provisions of the act. 7 
These facts could have been shown by the widow, immediately after 
the claimant’s death, but, as above seen, she “ was unaware that it was 
necessary to make final proof,” did not understand her legal rights, | 
and doubtless supposed the title had been conveyed ny husband’s : 

will. 

Section 8, above quoted, prescribes no limit to fhe. time in which the 
heirs of the Aonaton claimant shall file “ proof of compliance with the 
_ conditions of this act up to the time of the death of such settler,” and 
—. section 7 provides, that the proof may be made “at any time after the 
date of such settlement.” 

- Mrs. Davis (how Veatch) became. the donee under the erant, on the. 
death of her husband. While she was not entitled to patent until 
“ proof of compliance,” etc., had been ‘made, yet it now appears that. 
she was ‘the sole heir, and her. apparent nenlect to submit proof for | 
several years, can not take away rights which the law cast upon her. 
‘On his (Davis’s) death, his heirs became qualified grantees.” Hall 
-%. Russell, supra. | 7 

The acon appealed from acon the land to Mrs. Vestel is’ 
affirmed, and Park’s entry, for reasons above given, will be cance 


PRICE | OF LAND—FORFE ITE D RAILRO SD; GRANT. 


Lae whe. etek | 
= 


aaa within the: primary limits of the grant to the Oregon C Coteal'e cue meg 
within the forfeiture act of January 31, 1885, are by the express terms of said | 
act reduced to single minimum, and ‘the reduction in price thus provided for 
_ extends also to said lands within the overlapping pr a Limits.of the subsequent 
' grant to the Northern Pacific. 


THOMAS A, HOoLpen. 


Secretar) y Smith to the Commissioner of the Baiead Land Opie, TUNE 25 
| 1893. 


~ On the 17th: of March, 1892, you, transmitted to ne Peparenant the : 
appmenyon of pees A. cae to be relieved from the additional pay- 
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ho ment of 81, ys pera acre: e-for thé SW. t of the SE. - of Seo: 6, the Nw. 4+ Bu 
- of the NE. 4, and the E. $ of the Nw. 4 of Sao. 7, 1, 10.N. Rot Wes oe 

- Vancouver land district, Washington, iol additional payment had So euee 

_ been required of him by your decision of ‘April 7, 1891. e 


‘Holden made pre. emption. cash entry for the. land on the. 21st of 


7 November, 1888. He made settlement ther eon while it was unsurveyed, 


re ~ would come properly before. it for consideration. mune upon your o 
—_ information, he brings his case to the Department, | | 


~. and has resided there continuously since. The survey showed the land. 
to be within. the primary limits of the grant for the Oregon Central 
-. ‘Railroad Company, under -the act of May 4, 1870, (16 Stat., 94), and . 
opposite the unconstructed. portion of that road, the grant. for which. moa 


was forfeited by act of January 31, 1885, (23: Stat., 296). 


The lands ‘are also within the primary limits of the grant for the 

: Northern Pacific Railroad Company, under joint resolution of. May: 31, be Bee 
1870, (16 Stat.. , 878), and within the limits of the withdr awal of August 7 
18, 1870, upon ‘the filing of the map of general route, and opposite the. 2 


constr ucted road. The Department holds that the grant for the Central | 
company was prior to that to the Northern Pacific company, that there. _ 


fore the lands in the former grant were excepted from the latter as 
‘ reserved.” lands by section three of the act making said later grant, 


and that upon the forfeiture of the former the unearned Jands were 
restored to the public domain. , | 

On the 7th of April, 1891, you advised the local officers at Vancou- - 
ver, that under the ruling of the Department, in the case of William 
D. Baber (12 L. D., 127), the land in question was. subject to. disposal — 
only at the couble misnnem price, and directed them to require of Hol- 


den an additional payment of $1.25 per acre. 


He protested against such payment, and the register advised him to — 
bring his case to the attention of First Assistant. Secretary Chandler, 


of the Interior Department. Upon complying with that suggestion, 


he was advised that the question was one which should be submitted 
to the Commissioner of the General Land Office. He. thereupon. ad- 


- dressed. a communication to-you, on the 8th of December, 1891, in 
~ which he made a full statement. of all the facts of the case. In aletter — 


addressed to him, under date of December 23, 1891, -you informed him 


that under the Tuling of the Department in the Baker. case, you could 
afford him no relief, and sug evgested that if exception be taken to this 


action, an appeal could be taken to the Department, when: the case - ; 


In addition to the facts already | stated, It appears fiat some eight - 


= years ago, Holden purchased from the Northern Pacific Railroad Com- 
pany the land embr aced i in section seven, as her¢ ein described, and placed : 
coe a homestead upon that i in. Section Six. After. the passage of the for: 
.. feiture act of January 31, 1885, which restored the land to the public —— 
domain, he sought to male an additional homestead entry for the land 
in question in section seven. This he was not permitted to do,and, — 
ae porns to the. statement 1 now before Mey he > therenipon relinquished me 
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oe his. exigae nouestana entry and made pre- -emption filing for ite entire 
tract, under the said act of J anuary 31,1885, 
‘The second section of said act provided that all persons who at the 
date of its passage were actual settlers in good faith on any of the 
lands thereby forfeited, who were otherwise qualified, should be enti- 

tled to a preference right to enter the same, but in case such settlers 
-were not entitled to thus enter or acquire such land under existing 
laws, they should 3 | _ 

. be permitted, within one year after the sassaue of this act, to: — not to 
exceed one hundred and sixty acres of the same, atthe price of one dollar and 
twenty-five: cents per acre; and the Secretary of: the Interior is hereby authorized 
and directed to male such rules and regulations as will secure to said actual settlers 
the benefits of these rights:, Provided, ‘That the price of the even-numbered sections 
within the limits of said orant and adjacent to and coterminous with the uncom- 
pleted portions of said road, and not embraced within the limits of said grant for 


_the completed portion of said road, is meron reduced to one dollar and twenty-five 
cents per acre. 


The third section of said act 5 repealed the act of March 3, 1875, (18. - 

_ BStat.,519), which was an act for the relief of settlers on lands within 
| railroad limits, but which dic not relieve them from the payment of 
double minimum price for said lands. 

The act of 1875 was a general law, relating to sebileis upon all lands 
within railroad limits, as are also the other acts fixing the price of 
lands within said limits at two dollars and fifty cents per acre, while 
the act of 1885, is special, limited to “certain lands granted to aid in 
the construction of a railroad’ in Oregon.” The rule formulated by 
Endlich (Sec. 216); to be observed in such cases, reads as follows: 

Hence, if there are two acts, or two provisions in the same act, of which one is 
special and particular, and clearly includes the matter in controversy, whilst the | 
other is general, and would, if standing alone, include it also; and if, reading. the 
general provision side by side with the particular one, the inclusion of that matter 


inthe former would produce a conflict between it and the special proyision,—it must 
be taken that the latter was designed as an exception to the general provision. 


Under this rule, Iam clearly of the opinion that it was the inten- 
tion of Congress to change the price of the lands in question, from 
$2.50 to $1.25 per acre, by the special act of 1885. This was also the | 
view taken by your office, and by the Department, in the. instructions 
issued. under said Jaw, on the 8th of July, 1885, (4 L. D., 15). | 

This rule must control in construing pede. acts. These two laws 
were standing on the books when the forfeiture act was considered, and. 
the fact that the two grants over- lapped, and the condition of the lands 
‘in ‘these over-lapping limits were necessarily known to'Congress. In 
_ the face of these facts it is directed that all the forfeited lands in the 
Oregon Central grant should be disposed. of at the single minimum 
price, without any exception being made as to the lands alsowithin the — 
limits of the Northern Pacific grant. Congress not having provided — 
an exception as to these, lands, this Department i is not authorized to_ 
Inject into the act words necessary to work such an exception. 
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sh oe Seer etary Sinith to the Commissioner oft the Gener al Tana Office, Tune 2, a — : 


os : order that it may be brought into market. for: disposal and seléotion for ae _ . 
bo Insane Asylum purposes, under act of Congress, esluceaed J uly 3, 1890 , Se 
: ee the State into the Union, (26 ete Ay: ed eae ee 





‘LANDS. 





extend to lands situated as were those in the Baker case. It follows, 
therefore, that the rule laid. down in the case is. not applicable ve the 
case at bar, and that. you erred i In applying it thereto. - 7 

The direction issued by you | to the local officers. on: the. 7 th of Soni 


1891, to require Holden to make an additional payment’ of $1.25 per 


acre ‘for the land in question, Was, therefore, erroneous, and his appli- 


: cation to be > relieved from the: payment ot the Same is hereby granted. 


‘SURVEY OF  ISLAND—ISOLATED TRACTS TATE SELECTION. 
“SrarE or IDAHO. 


An erabe for the stirvey ‘of an “gland - in a seandet vie tiver may be pr pres inade; 
where it appears that said island existed substantially at the date of the survey. 

- of the ripar 140 lands as at present, and: should have been. included then i in a the : 
“public : Surveys. — ; 


are is within the discretion of the omlissionet of the ‘General Land Office fo. cell an = 
island thus surveyed as an isolated tract, or allow its disposition under the 
- general laws for the disposal of the public lands; a peuding application of the =. | 
State, therefore, to select. the same should be respected, under the preferred. 


, tight accorded by the act of I Tess? 3, 1893, ‘when the Bigs is ae if the Oe . 


oie - is ha ect to such selection. 


(1893. 


ee a am In eee of your letter of May 8 8; 1393, efilost ng : an application oe 4 

oe signed by Frank A. Fenn, selecting agent, state board ofland commis- > 
- sioners for the State of Idaho, for: the’ survey: of an island. situated ine batt st 
Snake river in sections 14, 15, : 22 and. 23,.T. 3 S.,. R. 34 B., , Idaho, bl ees 








- orn action inthe saatter was based upon. ‘the decision of ane spe ee 
A jae in the case of William D. Baker (12 L, D., 127).° The facts 
of the two cases are materially different. In the Baker case itdoes 
-notappear that the land involved, was within the. primary limits of the aoe 
- grant for the Oregon Central Railaad Company. It is only stated 
- that the tractis within the primary limits of the grant tothe Northern 
Pacific Railroad Company. In the case at bar, the land in question ete 
was within the primary limits of the grants. for both said roads. As 
hte already stated, the Department holds that the grant for the Oregon Cen- pad 
a tral, Company was priot to that for tlie Northern Pacific, and that upon 4 
_ the forfeiture of the. grant. for the first mentioned eee) the fe lands: ee 
| were restored to the public domain. vee e 
_ It was only lands within the: primary limits of the evant for. the Ore: a 
ig gon Central Railroad Company which were affected by the special act. 
of January 31,1885. Such lands were reduced 4 in price by said act to — 
one:dollar and. twenty- five. cents: “per acre, but such. reduction did not 


wee eee ee 
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It appears that notice of this apnliention: was duly sopeed upon be a 


Acuff and A. L. Clark, the owners of the main lands on the adjacent. 


bank of the river, and they acknowledged the service of said notice, 


- but allege no ownership of the island, nor do they om any ence en or a 
* to the survey of the same. 


The first question to be determined i is this: Is said ead subject to 
survey as public land, and as a part of the public domain? It is clear 
that at the time the lands on the banks of the river, opposite this 


.island, were surveyed. in 1879, said island existed substantially as it a 
exists to-day. It does not appear why the lines of the public survey 
were not extended over it at that time. The river was meandered, but 
_ whether it is navigable or not does not appear. 


- In the matter of the application of N. J. Paul to survey an island 1 in 
Loup River, Nebraska, my predecessor found on June 10, 1892, (Press 


~ Copy No. 245, p. 271) that the island was in existence at the date of the 7 
survey of the township in which it was located, viz: :, 1868, and said: 


“This being aS I see no reason aa: the same > should not. be sur-- 
veyed. a : 
And this finding was in the face.of a claim = one, Scott oe alleged | 


| that said island: “lies mainly east” of lot one which he owned, 


“In the case of Childress, ef al. v. Smith (15 L. D., $9), the main ques- — 


tion involved was the ownership of an island in White River, Arkansas. a 
_. The lands on the bank of the river were surveyed, and theriver mean- 
dered in 1821, but the island was not surveyed until 1854. “Tt was con- 

tended by those who owned the land on the bank of the stream, title to 

-_ which had been derived from the government under the survey of 1821, . 

that they were the owners also of the. island which was claimed by a | 

homestead settler under the survey of 1854. : e, Ree 

_.’ My predecessor held that tte ordering of ‘ie survey in 1854," WAS G4. 
| detérmination by the Land Department that the land. belonged to the © 

. government, and he sustained the claim of the homestead entryman. 


In discussing the. question of the ownership of the land on the island, 
he said. it would depend, among other things, upon the existence of ae 


island, as such, at the date of the survey of the adjacent lands on the 


bank of the river, in 1821; the inference Clearly being, that the island, - 


-if then in existence, seule have been surveyed as. ee land, when 1 | 
| the lands.on the bank of the river were surveyed. 7 


‘This appears to be the doctrine of the Department, and the esters 


sion of the lines of survey is but. the completion of the work. which. | 
should have been.done when the ake of the main lands on the banks ee 
of the river were made. > 2 
I think the application of the survey ot His slaad snoala be gr anted. cP 

In section 2455, Rh. S., it is provided that: | 


It may be lawful for the Commissioner of the. General Land Office to see into 

market . 9. . . such other ‘isolated or disconnected tracts or parcels of un- 

offered ides which, iu his judgment, it would be proper to eepone to sale. | | 
17 71—voL 16——32 = 2 | 
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ot is thins. entirely discretionaiy with the Commicsonen to sell this ; 


oe ‘Gointed tract (island) when surveyed, or to allow it. to. > be Se of Po . 


under the laws for the disposal of the publiclands: ee’ 
Under the act of March 3, 1893, making an appropriation: for the sur- 
—. vey of public lands, the. State 6 Tdalio, among others, is allowed a — 
> preference right to select lands in Satisfaction of the grants made toher — 
by the act of admission. Should this tract. be surveyed, and should it 
SP oar de> found i in. the’ class. of lands subject to such selection aie the State, the ages 
Ate application. on file should be respected. 





The act. approved August 5 5, 1892, , making an capnropeigeon. for the - 


eS survey of public lands, provides that for the survey of “lands heavily 8 





| . 7 timbered, mountainous, or covered | with dense. underg rowth ” in the _ 
-. State of Idaho, rates or exceeding: $25, $23 and $20 ae be allowed a 


with the approval of the Seer etary: of the Interior. 
 - There is nothing in the record to indicate that the land ¢ on this cian 
is of the character above specified ; on the contrar y) the indications are 

| that itis not of this character; it is alleged that. it 18: used for the -pur- - 

_ pose of pasturage, and for the cutting of wood. nts 

You recommend that-if the land is of such a chs ar ce as ee warrant 
it, the special maximum rates, $25, $23 and $20, be allowed for the sur- 
vey, and you request vuthovity ¢ £0 instruct the surveyor Jaogiea ac- 
~ cordingly. - a = 

] cannot approve this request; for the reagons snes sisted: I see no 
authority of law for the payment of such rates for lands of the character 
this island appears to be. - | 

As before stated, I am of the opinion lee tne and is subject to 
sur eye but the work must, be done ait the rates pe ovided by Jaw. 


Ss PRACTICE—MOTION FOR ‘REVIEW-RULE. 78. 
-FICKERE 1 Ve ‘SPENCER. 


| A ‘miotion: for review must Be: igesiipania: ror an affidavit of ‘the. coateaat or his 
attorney that the motion is “made in good faith and not for the purpose of delay, ee 


* and. this requirement is not met by an affidavit of the. attorney: as to the verity ae i 


ie of the matters stated j in the motion. a 


| i ‘ootary. Sinith to the Commissioner of, the: General Land 1 Ofte, Tune 
ee sae = ‘1893. he py a 


rs On the orth of Febr wary, /, 1893, you froucntited” on the part of Mary a 
oot oe L Fickert, motion for review of. ‘departmental decision of. November | 
26,1892, in the case of said Fickert. against Robert M. Spencer, in 


a which the appeal of Fickert. from: your decision of February 8, 1892, _ 


_- was dismissed because the same was not filed within the time A eseribed ‘s 
ce by the Rules of Practice. - The land involved is. the SW. 4 z of eG 8, ae 
ise, he Om oe R. 31 &. , Visalia land. district, California, aa eo ie ee 
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i: the 8th of May, 1989, Spencer filed application to purchase said 
land, under the act of June 3, 1878, (20 Stat., 89), On the 6th of Jime, 
1889, Fickert filed her pre- emption declaratory statement for the same _ 
| land: alleging settlement May 21, 1889, and when Spencer offered his _ 
final proof, she filed a protest, alee ae that said land was more val- 
uable for agricultural purposes than for its timber. _ | 

A hearing was had, and on the 20th of August, 1890, the loeal officers — 
decided in favor of. Spencer. On the 9th of May, 1891, you affirmed — 
their judgment, and held Fickert’s declaratory statement for eee a 
tion, and. approver and accepted Spencer’s proof. ns a 

Her appeal to the Department from your decision was aimisned oD. . 
the 26th of November, 1892; on the ground that it was not filed. within 
_ the time prescribed. by the Rules of Practice. | 

In the motion,before me, I am asked to review that decision, to ‘find | 
that said appeal was filed, or at least transmitted, within the time - 
allowed, and to reinstate the same, in order that it may be considered, 
and decided upon ifs merits. 

Rule 78 of the Rules of Practice provides that ‘* motions for penne 
ing and review must be accompanied by an affidavit of the party, or his - 
attorney, that the motion is made 1 in good faith, and not for the pur- 
pose of delay.” 

No such affidavit sees iiee the motion in this case. The attorney 
makes oath that he knows the contents of the motion papers, and that 
“the same is true to his own knowledge, éxcept as to the matters which | 
are therein stated on his information and belief, and as to those mat- - 
. ters he believes it to be true.” : 

The Rules of Practice were adopted for the government of the Depa. 
ment aud subordinate offices in land cases, anil attorneys having such 
cases in charge, must comply with said Rules, or suffer: the conse- 
quences of a disregard thereof. . 

The motion before me is not.in compliance with Rule 7 8, of the Rules 
of Practice, Se ib is therefore dismissed. eae 3 


PRIVATE CLAIM—SECTION By ACT Oo MARCH 8, 1819. We 
Lease te tee elie glt ADEA PNA aad 
| D. C. HARDEE (On REVIEW). ae Sigg 


‘The third section of the act of March 3, 1819, is limited to wk hg ES a. 
 itaney and cultivation “not having any written evidence of claim reported,” . Zr r 
and does not operate to confirm a claim reported in the list of claims, founded. _ 
on orders of survey, which. ought not to be confirmed. ic 





Secretar) y Smith to the Commissioner of the General ‘Land b Office, Tune ay 
1893, ms , _ oe 


This is a motion filed by D. 0. Handed to review fie decision of the © 
Department of ApH 4, 1889 co L. nD. 391), ee the action of yous | 
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7 office i in ee ve approve. certain certificates of. iobstions is iaGted to a 
him as the- legal representative of James Bryson, deceased; by the — : 
~ United States surveyor-general at New Orleans, Louisiana, ander the 

~ act of June 2, 1858 (11 Stat., 294), in. satisfaction. of a certain. acs 

~ land claim for six hundred arpens in that State. | 


~The motion is based mainly npon. the ground | nat it a error to hold = 


that said claim was not confirmed by the third section of the act of 

| March 3, 1819 (3. Stat., 528), for the reason that said. section only con- ay 
firmed laims based. oo residence. as cultivation. without. any evi- 
in dence of title, oa 
The third section of said: é act of. Marek 3, 1819. (cn. cane which oe 


appellant insists that said claim was confir med, is as follow 3: 


That every person, or his or her leg al representative, whose claim i is. comprised i in = 


oe the. lists, or register of ‘claims, reported by said commissioners, and. the. persons | 
| . embraced i in the list of actual settlers, or their: legal representatives ; not having any 


written evidence of claim reported as aforesaid, shall, where it appears by said- 


reports or by the said lists that. the land claimed or settled. on. had. been actually - 


inhabited or cultivated by such person or persons in. whuse. right. he. claims, on or 
before the fifteenth day of April, one thousand eight. hundred. and: thirteen, be enti- 


- tled toa grant. for the land so claimed, or settled on, as a donation : Provided, That .° 
‘not more than one tract shall be thus ¢ ranted to any. one person, and the same shall 
‘not contain more than six hundred. en forty ACTES } aud that no lands shall be thus . 


granted. whieh are claimed or recog nized ‘by the preceding sections of this act. 


The list or register of claims, reported. by. said commissioners, referred 


_to in said act, is the list reported by Commissioner. Cosby to Congress, 


January 7, 1813 (Am. State Papers, | Green’s Ed.,. Vol. 8, p. 6), made in 


| accordance with the provisions of the act of April 25, 1812 (2 Stat., 713), 
in which the claims were classified as follows: Ist, A Register A,” claim 
founded on complete titles; 2d, Register B, ” claims founded on order - 
of survey, which. ought. to ne confirmed ;- "3d, “ Register C, ” claims 
: - founded on alleged grants, which were not valid 4th, 2 Register D,” 
4 claims founded on orders of. ‘survey, which ought nee to. be confirmed ; _ 
~ Bth, a list of anomalous. claims; 6th, a list of. actual settlers; and, rth, “2 
a supplemental list of actual : settlers. 5 an ei ad 7 . 


The claim of James Bryson, under whom andes plsims,, is enibraced’ 


a in! 6¢ Register D, ” founded On. orders of survey, which the commissioner ¥ 
eae reported ought not to be: confirmed. - ee . a vs 


In the decision sought to be reviewed, it. was held: 


Th is manifest that the claim of Bryson was not confirme od: by either of paid sections . 


for the. reason that it was not. founded on & complete grant,’ as contemplated by the _ ae 
ae: first section, and since it was not. recommended for confirmation by said commis- 

- sioner, although founded 1 ‘upon written evidence, it does not come within the .pro- if 
vision of the second section of said act. Nor does the claim come within the pro- 
visions of the third section of said act of 1819, because that: section : applies, by its | 
express” terms to claims based upon: cpaicarthy and cultivation “not. having any 


af written evidence of claim reported as aforesaid.” 





It is apparent. that the commissioner, in reporting Zupon. the claims | 


founded | on orders of survey, which, in his Opinion: nent not to be - : 
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confirmed, did not fale into gorsideeation the ancsion of settlement | 


and cultivation by the claimant, for the reason ‘that in such cases 
inhabitancy and cultivation is not aiaterint, but in the list of actual set- 
tlers, who had no written evidence of claim, the date of inhabitancy. 
and cultivation was the sole question that was determined by the com- 
missioner, and it is evident that the third section of the act aforesaid 
had reference solely to this class of claims, and confirmed only those 
where it appeared. from said reports that the land claimed or settled 
upon had been. actually inhabited or. cultivated, by such person or per- 
sons in whose right he claims, on or before the 15th day of April, 1813. 

-Itis urged by the appellant that “ Bryson, being an actual settler 
prior to 1813, was in no worse condition with an incomplete title in n his | 
pocket, than he would have been without it.” : 

This was pr ecisely. the question presented to the Deparment in the 
decision now under review; and, froma careful re- examination of the 
question, I see no reason for disturbing said decision. : 

a The motion is denied. | 


RIGHT OF Ww AY RESERVOIR SITE, 


@ 


‘Fras NEw. MExt00 eer AND ) IREIGATION Oo. 


‘ Ad river béd may be included within a reservoir site where i is satiabicterily shown > 
that it carries no water during the season when water, Is most needed.. 


_ Sooretary Smith to the Commissioner of the Gener al Land LOfee, Sune Dy 
3 1898. | p73 3 


l an in receipt of your letter of: June 17, 1892, tr ansmitting a copy of — 
the articles of incorporation and due pr oof of the organization of The - 
First New Mexico Reservoir and. Irrig ation Company” of Roswell, Lin- 
—coln county, New Mexico, also three maps in duplicate, one represent. 
ing certain canals, one a storage reser voir, the other a distributing 
_ reservoir. It also filed its application. for the approval by the Secretary _ 
_ of the Interior of these papers and maps that it may have the benefit 
of sections 18 to 21 inclusive of the act of March 3, 1891 entitled “An 
act to repeal timber culture laws and for other _pumposes” (26 Stat., — 
1095), 
The company has ailived what it calls a sai: arroyo in égnstneting 

one canal. This begins indam No. 2 of its storage reservoir in the— 

south-east corner of Sec. 16, T. 12'S.,R. 22 E., which said pointis S. 
46° 08 -W, , 1386 feet from the arias ot ner on the east line of section 16, _ 
_ thence by curves to a point in the NW 4 of NW 4 of Sec. 17,2, 12 Ss 
R. 23 E.,; a distance of 29,595 feet or oD. Baniles where it flows ee eae ee 
canal bios to this company. Another canal begins indam Nol | 
of said storage reservoir N. 5° 34/ W,, 2769. feet from the south- east 





Bd OOD a 3 DECISIONS RELATING TO. THE PUBLIC. ‘LANDS. 


eearnee of section No. 4,7. 128., R. 22 B., and follows the ¢ course eof re bo 
_.. Hondo river in a nor th- easter n direction, and empties into.the distribut-. ot 
- ing reservoir of said company ata point 715 feet north of the center. Pe 
po ee corner | on south line of section 26-in said township, being. 15,300 feet or 
2.9 miles inlength. Another canal begins at a point in the lower dam 
of said company’s distributing reservoir in. the NW fof Sec. 36, T.11 


S., R. 22 E., which point is referred to the north- cach. corner of said : 


as quarter section, it being Se 33° 44! W. 1535 feet from said corner, thence ee 
aa Tm following the channel of the Hondo river in a south- eastern course to@ = 
"point indicated as “station 112” on the line between the SE 4 and _ 
SW dof the NE 4 of. Sec. 6, TT. 128. RB. 23H, , adistance of 11, 200 feet, — 
5, nelle miles, ‘Here. the ‘canal: leaves. the rivet, turning: sonth. This is. 
noted. as a separate canal, and it runs 40,095 feet, (7.6 miles) to a point 
~ 170 feet. east of the south: ‘west corner of Sec. 34, T. 72:8. RB. 23 E., N. 
. M. Pr. M. The total length of the four ‘Carials is 18.21 tuiles,. all i in 


Chaves county, Roswell land district, N. M. They appear to have 
been surveyed and. mapped i in compliance with law and the rules and 


| regulations of the Depar tment, and are approved subject to all existing 


valid rights. The company’s o storage teservoir ” covering 3163.45 
AaCres, inclusive, of the fifty feet outside the water. line is situated in T. 
12 8., R. 22 E., ; except a very small part on section 13 of T. 128. , HK. 214 


EK. This reser voir is made by coustr ucting adam across the Rio Mondo: 


the initial point being the south end of the center line of crown of dam 
which referred to thé north- east corner of Sec. 9, T. 12.8., R. 22 E., is 
S. 71° 48’ W. 1368 feet therefrom. This. dam Is” 2500 feet, in. lengete 7 


and the center line bears N. 83° 38 Ww. to. a point near the cenier cor- 
ner of section No4 A meander line runs by curves to a point: on the 


Hondo river at. the middle of the north anc. south line of section 5, ‘six 
hundred and. sixty- one feet south of the middle corner on the north we 


of: said section. The large body of the reservoir lies south of the river, | 
extending to sections 19, 20, and 21 of this township. ‘Thisreservoir takes. 

_in about two miles of the Rio Hondo. It has been held that. a personor — 

| corporation can not by damming a river, flowing: the water back, run- 
ning a traverse or meander line around it and calling it a reservoir site — 

. thereby become the sole. owner of the natural water supply. See Pen- 
asco Reservoir case (13 L. D., 683), in which it was sought to appro- Fae 
| priate several miles of river front. by the construction of a dam across. ~ 

-. the river. The Penasco is a river flowing perpetually, and furnishing 
water to the adjacent land owners for domestic use, for. watering : ani- 
ilk mais, and. for Ice igation purposes at all seasons of the year. | a ee 
In the case of Colorado Land and Reservoir: Company (13 L. Dine 

681), it. was asked that certain lake beds be approved as reservoir ee 
sites, and it was said in the decision that it was evidently the inten- 
tion of Congress to encourage the mneh needed work of constructing ark 


“adh : eee canals and reservoirs in the arid portions of the country: 





But a is = quite ¢ clear that it was not intended that a person or. r corporation ¢ could by oes 
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running a boundary line around a natural lake that is already & source of water sup-- 
ply thereby become the proprietor of it. . . . If, however, these go called. lakes — 
are merely depressions in the surface, which, although they may collect water in the 
rainy season, furnish no supply in summer, there can he no good reason why they 
should not be utilized &$ Teservoir basins. 3 


This Arete is ap plicable to river and arroyo beds or channels. as to 
lake beds. The adjoining proprietors cannot be injured by granting a 


dry channel to a person 'to use as a storage for water, by damming it + 


and holding the spring floods: nntil they are needed in the season of — 
drought. The record shows that this reservoir is sone distance up the 
Hondo from its confluence with the Pecos, and the affidavits show that 
along this portion of the river, while it carries a good volume of water - 
- during the season of melting snow in the mountains where it takes its | 
rise, yet the bed of the river is dry during a large portion of the year, © 
and this when water is needed. I can see no good reason why this por-. 
tion of the river bed should not be utilized and absorbed in a reservoir 
along the space sought to be appr opriated. The other reservoir, called 
the “ distributing ” reservoir lies in township No. 11 of ranges 2 99 and 
23. It covers an area of 2136.23 acres, including the fifty feet outside 


the water line. This reservoir also covers a small portion, less than a — 


mile, of the Hondo river. The initial point of this survey’ is in the — 
7 ie of the Swi, Sec. 25, at the north end of the dam, being N. 33° 27/ 
., 1032 feet from the south east corner of the SW of Sec. 25, T. u 
M4 ’R, 22 E. 
These reservoirs appear to nave been scenes tered and noted, 
ancl inasmuch as the. small portions of the river included are of that 


ie part of the river which furnishes no water of any service to the people © ; 


in, the vicinity during the dry portions of the year, I do not consider 
that the approval of these maps is in conflict with the decisions hereto- . 
fore made by the Department. These maps of the reservoirs are there- _ 
fore approved subject to all existing valid rights. 3 | 
This view of the matter appears to be in accordance with the epinié 
of joint resolution of Congress, approved March, 20,1888, (25 Stat. , 618), 
and the provision in the act making appr apne for sundry. civil 
expenses of the government, passed March 2, 1889, (25 Stat., 939-961), 
relating to “reservoirs for the storage of the surplus water, which, | 
during the winter and spring seasons flows through the streams” of 7 
the Rocky 3 Mountains, | 











‘RAILROAD GRANL-ADJUSEMENT—ACT oF SEPTEMBER 29, 1890. ae 


“NortHERn PACIFIC R. R. Co.. 


— The Noriheea Pacific company is permitted to amend its selections ‘made. of the | | 
‘moiety to be retained on account of the constructed branch line of its road, from. 


” the lands within the common limits of the grants made for its main and branch - 


_. line, and opposite the unconstructed portion of the main. line, the grant for ° .: 
te which. was forfeited by the act of September 29,1890, such: amendment. being 7 
eA “necessary for the protection of transferees of the company, and not operating toe ee 

7 increase the grant, or prejudice the interests of the government, or the rights a 


. of other parties. 


~ 


o Seoretary Smith to the Commission er of the General Land: Offe, J une 9% oe 


1893. 


o haven again Seton me the application by the Northern Pacific Rail. 


oe ik Company to ainend the selections made of the moiety to be. re-— 


~~ tained-on account of the constructed branch line of said road, from the - 

-. Jands within the common limits of the grants for its main and branch 

a a lines, and opposite the unconstructed portion of the main line, the oo 
grant appertaining to which was forfeited by the. act of pees 88 sap: i 


“ proved September 29, 1890 (26 Stat., 496). 


... It must be remembered that within’ this common limit the company Be as 
aS entitled toa moiety of all lands within. the common. limit of the - eS 
two grants, on account of the construction of its branch line. This 
‘moiety extended to all.the lands, but that the government might be 
22” able to dispose of its inoiety, the company was required to select’ an es : 
amount of lands within the common limit equal to onehalf thecommon 


area to. which it would receive full title, the balance to‘remain to the _ 


United States subject to other disposition (11 L.D., 625). In selectifig as 7 


... this amount, certain restrictions were placed upon the company: that 


ee is, that they take the alternate odd numbered sections, it not being the - 


: oe purpose to permit the company to make a pick of the lands. Pe war 





In making this election, the company took generally the odd sections aa 

| designated by the numbers 1, 5, 9, ete., but certain exceptions were 

ae made, i in order to. protect; urcHaners from the company of portions of . 

the’ remaining odd numbered sections, the company relinquishing - por- Sa 

“ -tions-of the elected Sections, equal to the amount covered by the excep- = : = 
_ tions, the difference Done adjusted in the townships in which the ts 


exceptions occurred. 


‘This was tacitly approved by this Department, and restoration or- oe » 


7 oe : dered of the remaining lands, the same to be opened to entry oe a 
"5 certain day named in the notice, viz: March 17, 1891. 


On March 16, 1891, the day preceding that ce for opening the iRnus a 
to entry Sale the forfeiture act, the company. filed inthe North 


- Yakima, Washington, Janc. office, au application to. amend its list of - : 





eclections; account of its moiety for the constructed bran ch eae SO | 


i | eae: RELATING TO. THE: PUBLIC. LANDS: eS 
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as to retain about 13: 000 acres formerly § sur enderod iyi: portions of = 


sections 3,7, 11, Sic. and to relinquish ‘an equal amount. fom oh 


selected seations, V1Z: a 5, 9, ete. 

The basis for said apple ation alleged by the company was, that 
through an inadvertence a sale made to the Northern Pacific and 
Yakima Irrigation Company, on the 17th of April, 1890, was over- 
looked, and the amendment was 3 desir ed in order to Soe that com- 
pany. 

Upon the followin jo day, certain parties, about fifty, applied to. a 
entries of portions of the lands in question, under the notice of restora- 
tion, and when advised of the application to amend: filed by the com- 
pany, they protested against the allowance of the. same, alleging bad 
faith on the part of ‘the company and adverse rights in themselves. 

After a full consideration of the matter by this Depar tment, a. hear-— 


ing was directed, in order that the facts relative to the alleged sale of. 


- these lands and the rights of the adverse claimants. might be fully pre- 


sented for the consideration of this Depar tment. At this hearing all — i: 


parties were represented, and. after @ full consideration of the testi- 
_-mony, the local officers and your office both find that the irrigation 
company, in whose interest the amendment is desired, Is a regularly 
organized company, independent of the. Northern Pacific Railroad — 
Company; that the alleged sale was mace in good faith, and-upon the 
_ strength thereof, said irrigation company has expended a large amount, 
nearly $300,000 in work upon surveys and the building of its canal. 
_ There can be no question that the United States might holdthe com- 
pany, and thereby its transferees, to the election heretofore made, but 


_ it would seem that the irrigation: ecompally is entitled to the equitable 


- consideration of this Department, and that the application should be 
allowed, unless the granting thereof will interfere with the rights of 
other persous or of the United States in the premises, — | - 
As to the adverse claimants’ rights, the Commissioner reports that 
only six have perfor med any act looking to a settlement upon the land, | 
and that four of these merely cut sage brush, or made a small clearing 
for the purpose of the erection of a‘house. The remaining two have | 
built houses upon the land, valued at $75. 
_ .The report of the local officers states that, “ there are no settlers on 
the land,” consequently. the applicants are not in a position to urge any | 
partonlar equity in themselves, further, I am of the opinion that they 
~ would not have gained any rights by ‘alin settlements thereon prior 
to the day set in the notice of restoration. | 
' It-is true that the negligence on the part of the railroad: company led 
two of the claimants into making improvements valued at’ $75.00 each, 


_ but these were only made with the intention of securing an advantage — 


over other intending settlers, and I can see 10 good reason In ea | 
exception i in their cases. ft 
From your Be) it appee that « one H. J. Williams was, on | April ; 
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| 15, 1391, allowed to ae: Homestead: entry of the B. 4 of the Nw. 4 


and ee land 2, Sec. 19, T. 10, N., RB. 22 E. , being part of the land - : 


question, but he i is repor ted to have made ae improvements, never re 


sided upon the land, and could not be found at. the time of the hear- . 
ing. . : aig Suet 
yee AS to the interest of the United States; a Gominissione: reports’ - 
ase 8 ‘ that the lands which -the company proposes: to surrender in lien of 
ae them are in their natural state of equal, if not greater, value. ». Ttwill ~. 
sits therefore be seen that to grant the application can in no wise interfere _ 
_ or prejudice the rights of the United. States or of other parties; while. 


. to deny the. application must result in. great loss to the projectors of — ae 


this canal very necessary in the future development of this pact of the eae 
~ eountry, and ultimately to those persons who in the future may desire 
~- to settle upon and make homes in the portions of the country intended Pas 
to be aided by the furtherance of this’great enterprise. — -_ 
ae | The company’s grant is in no wise increased thereby, as the amount e 
et: retained under the selection but equals ‘the. area originally taken— a 


that is, one half of the common area. 


‘I have therefore decided to grant the vile to amend and to oA = 


Ss reject the applications offered in conflict therewith; also, to direct the 


. os - eancellation. of Williams’s entry, erroneously allowed duri ing the pend- 
“. eney of the company’s ae | | 


| - PRACTICE-REHEARING —NOTICE. 


“TIENSVOLD 1 0. Bann. 


es An sgiulicatinnt for a euneaniae: male by: a eanvestes aha ais taptes ily Vahows wane or 


notice of the former. hearing, and a meritorious defense, should not. be rejected 


. because not served on the opposite party; but the contestee should me ee te 


. to serve said party Ww ‘ith ene. of said application. 


Seoretar y Smith to the ue: ee the General Land | Offen Tune 9, 
Wa et | 1893. Se Ss 


| ‘Sa ames D. Bell fae soplied ? oe an order - directing you to ne i a / 
| nie Department the record in the case of Ferdinand. E. Tiensvold oar 
against said Bell, involving his timber-culture entry for the NW. 4 + of nah eal 


See. 35, T. 32 N,, RB. 41 W., Chadron land district, Nebraska, — 


In his application he sets forth that said Tierisvold instituted contest a 3 = 


against his timber- culture entry, on the. allegation: of failure to comply 


ee and decision. rendered ann him; that he had ay complied 





---with the law during the year 1891; that no notice of said contest was 
ever served upon him; that notice was published in the “Rushville 
_ Standard,” a paper printed thirty miles from the land, when it should — 
have been. published in the “ Gordon J ournal, ” within ten miles of the — ae 
. land; he knew nothing of the contest until after. the hearing had been 
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with the timber- re law during the year 1891, and all preceding a 


years, and could have shown that such was the fact if he had known _ 
of the trial. His application is sworn to, and is accompanied by the ~ 
affidavits of numerous witnesses who state that they assisted in plow- 
ing said land and planting tree-seeds upon the same in 1891, or that - 
they. were cognizant of the fact that such work was done. 

The defendant applied for a rehearing, on the ground that due service | 
of notice of the hearing had not been made upon him, and that if oppor- — 
tunity were afforded him he could show that he had fully complied with - 
the law. This application was refused. Hence this lee for 
certiorari, — 

One of the grounds upon which you refused his. application for a 
rehearing was, that he had not served notice of said application upon 


_ the contestant. I find in the record that the notice of this Sppeeou = 
- for certiorari has been properly served. 


Under the circumstances hereinbefore set forth, and : in view of the 
appellant’s allegation, supported by his: sore uenuiea affidavit, that if: . 
he had received notice of the hearing he could have shown. hae he had 
| fully complied with the law, the proper practice on your part would 
have been to direct him to serve upon the opposite party notice of his — 
application for a rehearing. Inasmuch, however, as notice of the mo- 
tion for certiorari has. been served upon the opposite party, in which — 
the facts of the matter have been fully brought to his attention, and as, 

- from the facts presented, [ am led to believe that an injustice would be 
done the defendant by the cancellation of his entry as ordered by your 


_ letter of July 20, 1892, I have to direct that the record in the case be 


eee to the Department for its COUSIEOr AMON: 


RAILROAD GRANT—INDEMNITY SELECTION. 
NORTHERN Paciric R. R. Co. v. RENIE ET AL. 


_ The right of indeinnity selection is defeated by the intervention of a settlement right | 
- or entry, after revocation of the indemuity withdrawal and prior to stich selection. 


Secretar, y Smith to the Commissioner of the General Land Office, June 9, 
, 1893. 


_ The Northern Pacific Railroad Company has appealed from your deci- 
sion of March 23, 1892, rejecting its application to select cer ‘tain tracts 
of land in Olympia land district, Washington, as indemnity for lands 
lost within its primary limits, Recuuse prior to such application on the 
part of the company the said several tracts had become subject to the 
claims of settlers and entrymen under the land laws. — | 
The following are the tr acts applied ne together with the PORpeCUNe 
claimants therefor : _ 
Lots 3 and 4, Sec. 7, T. 20, N, R. 8 W., pias under the homestead 


ae 1890. 
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oe law by Hdward Renie, November 12, 1888, ‘commuted to cash Iu une 012, a4 


[Description of twenty: six entries and filings s omitted. 1 


~.. Mhose lands are all within the indemnity limits of the grant to said - - - 
oy company, the withdrawal for which was. revoked August 13, 1887 (see 
oe pie and Pacific R. RB. Co.,.6 L. D. , 84, and note at foot of decision). | 


The company applied. to select these tracts. November 10, 1891, but, — 


ee ; subsequeut to the revocation of the order of withdrawal, and prior eH nee 


the company’s application to select, they had been entered: and settled — 
| upon as above set forth. They were, therefore, not subject to the com- 


| _ ~pany’s right of selection, and your judgment i is correct. (See page 91 ‘ae 


oak. case above cited ; algo ( Central Pacific R. ‘aR Co. 0. . Dole, s L. D,, oy 4 


oe ) 


F i 


‘MINERAL LAND-PLACER CLAIM—STONE LANDS. 
- VAN DOREN v, PLESTED: 


Land containing a deposit. of sandstone of a superior quality for building and.orna- 
meutal pirposes, and valuable only as a stone quarry, may be entered as a 

‘ placer claim under the general mining laws... _ 
In the disposition of.cases before the local office the. register and receiver should 
give the testimony a thorough consideration, and set forth briefly in their opin- 

ion the facts on which their judg ion is based. 


Seoretary Smith to the Commissioner of the General Land ees June 9, 
: | 1893. | 


- The land involved in this appeal is the NE. 4, ‘See. 14, anes 33 S., RB. 
64 W., Pueblo, Colorado, land district. - ; 
This tract was formerly covered by the homestead entry of. one Ore- 
scencio Montoya, and the same was contested by W. A. Van Doren and 
William Plested. The former filed his affidavit April 1, 1888, alleging — 
fraud in said entry, and the latter averring failure to comply with the | 
‘law in the matter ot residence and cultivation on the part of the entry- 


eo man, and that the land was more valuable for a stone quarry than for 


agricultural, purposes. This affidavit. of contest i is eee to nave Peet 


on filed i in the latter part of. April, 1888. i 
UA hearing was had, and the case dually decided by: fis Department -_ 


cae September 26, 1889 os and R., 186, p. 362), wherein | ‘the concurring ee 


decisions of the register and receiver’ and your office were affirmed, 
‘Holding said entry for cancellation. because of failure. to comply with 


we the homestead law, but it was held that: 





The. question as to whether the land: is ‘mineral ee subject to enitry 1 under the | 


a “mineral Jaws, as held by. your office, i is not passed. upon in this decision. ‘Neither of - Se is 


: — . the contestants appeal from your office decision. (In deciding the case you found. 
ae | the tract ce to be mineral i in character and L subject to ony under ae miner al laws. a 
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: Should they, or either of seu make application to enter the land, the question as 
to its character and the preference right of anne aus between them will then | be ne | 
sented for determination. - : 

The local officers report that Re ai parties were notified of this deci- 
sion by registered mail October 15, 1889.” | | | 

_ It is stated in this same report that: 


The records of this office further show that a petition of. Van Perens was filed 
prior:to the decision of the local officers, praying that in case the land was decided 
to be mineral, he, because of having first filed application to contest, be allowed a 
preference right to enter twenty acres of the tract under the inineral laws. This 
was dismissed by the Hon. Commissioner, as no preference right to enter analogous 
to that under the pre- emption, is known under the mineral laws. 

I do not find in the files, how ever ) ANY papers referring « this ; hence, 
I can not give the date. — | 

On September 28, 1889, William Plested filed an application to enter 3 
the tract as placer mining ground, the same having been located as 
such by eight different persons, in April, 1888, and transferred. to the 
applicant, The application was received and filed in the local office, _ 
and publication « ordered October 14 following, as required under the © 
rules. 

On December 14, 1889, Van Dorr: filed a protest against Plested’s 
_application, alleging that he is the person who contested Montoya’s 
entry; that he claims the right to enter said land asa homestead; that 


the land is more valuable for agricultural purposes than any other; — 


_ that it is not-mineral land; that Plested’s application is not made in 
_ good faith, but for the parpose of defraudin g affiant; that the various © 
placer: locations were not made in good faith, and ie asks that a hear- ~ 
ing may be ordered to determine the character. of the land... Accom- 
panying this protest was his application to enter the land as a home- 
stead. ; 
It is stated that on the same day Fr ederick Archibald presented his 
_ ~pre- emption declaratory statement for the tract, which was rejected, — 
_ but on appeal he was permitted to intervene; eG that “on January 6, | 
1890, said Plested filed his homestead appleation for said tract, alice: 
- Ing settlement October 12, 1889; this application was filed to seers 
title to the land, should it be adjudged non-mineral.” I do not find 
any of the papers in connection wah either of those matters in the 
files. 3 | 
A hearing under. the Van Doren protest was order ed, and, after 
service on the defendant, he filed a motion to dismiss the protest, on 
the ground that the issue involved had been adjudicated in the case 
of Van Doren v. Montoya. The local officers sustained the motion, but 
on appeal it is stated that you overruled the same and pegesod the hear- | 
ing to proceed, —- 
By stipulation of attorneys, the fastens was taken before the clerk | 
of the district court, at Trinidad,. and transmitted to. the local office. 
In eonoorue their decision the ee and receiver, after reciting the 
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. a re as en by. the records of their office, state that ¢ owing ats insuffi-- 
- cient clerical force, they are compelled to do the clerical work, and— 7 


. It has, therefore, been found impossible for the officers personally to g ive the time 
~~ necessary to-examine the testimony to determine the preponderance of reliable evi- te 
dence upon every proposition advanced by one and denied by the other or to exam- ~ 
ine the decisions to deter mine the weight of anthority open. all the ‘questions oo 
ai involved. | : : a 

. Believing, however, that delay is secuiee denial of justice, we » decide i in ‘fav om =, > 
. of the contestee, upon. the arguments of counsel, together with memor anda of testi- = 

_ mony by the contest clerk, and recommend that puineral applis ation No. 251 of. phe | 


Plested be passed to patent. 


_ Van Doren appealed, and you, by letter of August 11, 1801, reversed a 
ee their decision, and held “ that said tract.is non- -mineral laid, » that “Cit 
is simply a quarry of stone for general building purposes, and as such — 
not subject to ey under the mineral land laws.” “You also decided > 
. that: Agate Fa et a 
; Nothing herein is to be construed ‘as an award of the ha 6 either ¥an motel: ~~ s 
Plested, or Archibald, under the agricultural laws. Their respective rights will have. 


. to be deter mined her eatter in the usual maumer. 


-- Plested appealed, assigning as error; , substantially, that - your deci. oo — 
sion is against the law. _ 
< The only question. presented by the record is: as 60. tie onabaciee of ae 
- the land, and the appeal does not question your findings of fact, but: Ye 
simply élaims that you erred in deciding that the case of Conlin 2. Kelly ae 
De (2 L. D., 1) should control the judgment in this: ae é 





‘LANDS. S. : ae ene 2 


‘The case at bar is almost exactly similar in all essential features to Sete 


steep bluffs at the edge of the mesa from ten to sixty feet j in height, 


below which is a talus of débris extending, to the low land. The per- | ona 
- -pendicular bluffs are composed of massive sandstone, in stratified lay! — 
a > OTs, from fifty to sixty feet in thickness. The talus , upon which it is | 
claimed vegetation grows, is composed of earth ith stones of various “ 
izes, chiefly, however, of decomposed sandstone lying upon shale. The 
ae. estimate 2 of the various witnesses a as to the amount of Jand that could, : 





that of MeGlenn v. Wienbroeer (15 L. D., 370). The lands join; the 
testimony as to its character is substantially the same, in some instances 
- the same witnesses testified in both cases. -In that case a distinction 
was drawn between it and Conlin.v. Kelly, Supra, and it was decided ~ 
+ that the rule i in. the latter could not control in this. Hence, itisonly 
“necessary to say that it was error to apply the doctrine in. Conlin Dee 
. Kelly to this character of cases. — se ae 
‘The attempt of the protestant to show that the land is ; valiable Brno as 
‘agricultural: purposes was, in my opinion, far from convincing. It is. 
shown that the land is on a mesa, rising abruptly from the Purgatoire | 
_. river to.an altitude of about four hundred and eighty feet above the 
a river, and that the elevation of the mesa above the so- called lowlands 
-. of the tract is from one-hundred and fifty to two hundred and. fifty feet. oe 
| The character of the land on each mineral location is said to be very 
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under favorable circumstances, be cultivated varies from two acres to 
‘sixty, but I think a fair preponderance of the evidence shows that it. 
would not exceed eight. None of it has ever been cultivated-and cer- 
tain it is that it can not be withoutiirrigation, and I am satisfied from - 
‘the testimony that it is a practical impossibility to ever successfully | 
~ gonvey water upon the tract. And I think it is proved, by witnesses 
who have been engaged in the stock business in that vicinity for from 
ten to thirty years, that it possesses no value as a stock range in its 
present condition, and, granting that water could be found on or con- 
veyed to it for stock to drink, I think the area that could be grazed is 
" so small as to be wholly profitless. : | 
On the other hand, it.is indisputably shown that the sandstone is. Gf yee 
a superior. quality for building and or namental purposes, and as such 
is exteusively utilized, and that the land as a matter of fact is only | 
valuable for a stone quarry. Therefore, following the rule announced , 
in MeGlenn v. Wienbroeer, sepra, it was error In not permitting it to | 
be patented as a placer. _ { 
Your judgment is therefore reversed. ve oe 
I can not close this case without calling your attention to the lax | 
- manner in which the local officers arrived at their judgment. It mat- 
ters not that they may, by accident or chance, have arrived at a proper 
conélusion in deciding the case. The fact that they admit, in the face 
of their peremptory instructions, that they did not examine the testi- 
“mony to ascertain the facts disclosed is a practice too prep neneiyes in: 
. its nature to be passed over in silence. 
~Bule 37 (Rules of Practice) says: | 
- The register and receiver will be careful to reach, if poasinle: ‘he exact condition 


and status of the land involved by any contest, and will ascertain all the facts 
having any beariug upon the rights of parties in interest. 7 


This rule applies specifically to trials had before them. "Subdivision . 
-4 of rule 35, in regard to oral testimony. taken betore other OMicers as 
_in this Case, provides: | 
On the day set for hearing at the local office the register and receiver will exam- 
ine the testimony taken by the officer designated, and render a decision thereon. 
in the same mauner us if the testimony had beeu taken before themselves. 

Rule 51 prescribes: | | 

Upon the termination of a contest, the register and receiver wil! reuder a joint 
report and opinion in the case, ete. . ! 

These ‘rules clearly and unmistakably require the ipea officers to | 
examine the testimony in all cases where it is necessary, in order that 
‘they may render an intelligent judgment on the facts disclosed. They 
are required to write an opinion in the case. To enable one to do this” 
certainly requires a familiarity with the evidence, and to render a judg- 
ment without such a knowledge is a travesty upon justice. The mani- 
fest injustice of such a practice 1s too- patent for discussion. In’ mat- | 
ters of fact within their jurisdiction, the judgment! of the nogiste? and — 


7 “ 
a 
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. Seieiven b 1S. ce upon ‘the parties subject: to attack only oo appeal. ea 
| They should therefore give the testimony 1 in. all | cases. such. thorough ne ie 
consideration as will aid them i in arriving at a conclusion, and thefacts 


| - “upon which they base.their judgment should be br iefly set out in their : 
opinion. This is for the double purpose of enabling the appellant. to. 0s; 


intelligently prosecute: his appeal and the appellate: tribunal to have | a 
_the benefit of the opinion of the examining: court. Tt has become a eG 
well established rule in this Department that the. conenrring decisions eae 


7 ae of the local officers. and. the Commissioner on questions of fact shall oe ‘ 


oe prevail, or, at least, have creat weight, in the consideration of all nee 
appeals in this office. ‘If the practice of the Pueblo office, as quoted = 


% above, were to es in the local offices, ms would: destroy the effi- 
SICUEY. of this a ae i 2 ee a ee we 


‘HOMESTEAD—SECOND ENTRY. ue 
So om ‘FRUNDD. 


The arenament 6f sacten 2989 R. Se oe sections 5, act ae March 5, 1891, does opens 
~~ to confer the right to. make a second homestead entry upon one who had thereto- 
_ fore entered a Ca section of pane land, under the homestead laws 


Pirst Assistant Secretary y ‘Sis, to the Commissioner i the General Land 
Aap 3 | ee VIG Tw une 0.8, 1893. | pReel 


John Renna has appealed agin: your r decision of Jai anuary q, 1892, s SUS- 
taining the action of the local officers. in rejecting his application to 
make homestead entry of the SE. 4 of ae 6, ot. 129, R. 49, }, Fargo land 


| district, North Dakota. 


The rejection was based. 1 apo ine. facts, a) that he had afore per- 


c. fected a homestead entry; (2) that the tract he applied. to enter is em- . 


es 7 braced i in the prior hoinestead. entry of one Wiley Marsh.» 


His appeal is based. upon. the. contention that the 5th ae of the — : 


co act of March 38, 1891, ‘To repeal timber-culture laws, and for other pur-— rea: 


he ~ poses,” SO amended section. 2289 of the Revised Statutes as to permit 


- him, notwithstanding he has Rerfeoted 9 one e homestead L entry, t to: snake te 


i / another. | Be oe a 
An examination of aids i aectione as erie shows: hae it confers tte 
oe i. rights in addition. to those’ granted ee the original section. Sue oe 
: 2 4. only. provision added by the amendment. is: Roe ee as wen 





But no person. who j is the pr oprietor of more. cee one “hande ed and ae acres of 


a land i in any State or Territory shall ¢ acquire any right under the homestead law. oad 
This is a limitation of the homestead right, and. not. an eee sch toe 


e “of it Some per sons who might have made homestead. entry under the | ee 


~~ original section are disqualified from so doing under the section as 
amended; but nobody who was disqualified under: the original section, — 





- has such. disqualification removed by the amended section,” oe both - oe 
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the once and the. amended section, a qualified atten was declared. 
“entitled to enter one quarter section, or a less quantity, of unappro-. 
priated public laud.” The appellant has entered “one quarter-section 
of public land ”—and. his application to make another homestead entry 
was properly rejected. _ 
Your decisions affirmed. 


APPLICATION FOR SURVEY APPEAL ADVERSE CLAIM. 
He Y. BRASHEARS BY AL. 


It is a disGietloaar’ matter with the and Daparument sothier the publie surveys 

shall be extended over a specific tract of land; and an appeal will not lie from 

_ the. Commissioner’ s refusal to allow an application for such action. | 
An application for survey should not be considered in the absence of notice to ade 

_ verse claimants. | : | 


Birst Assistant Secretary Sims to the Commissioner of the Gener al Land. 
| Office, June 10, 1893. 7 


: Lam in receipt of your letter of October 1 , 1892, ss eeeeens certain 
papers filed by E. Y. Brashears, J. G. Albritton and T. J. Brashears, in 
_ the land office.at Greensburg, Louisiana, among which is an appeal by 

said parties from your decision of J uly 30, 1892, pee to direct a 
survey over certain lands in said district. 2 
_ It appears from the papers before me,. that the persons shoe maimed 

applied to have the lines of the government survey extended over a& 

tract of land, designated as section “43,” of T.5 8., RB. 3 E., in said 
Greensburg ied district, and that on ane 13, 1876, vour: predecessor | 

rejected said apolieation because said land had Pee segregated by a 

survey of a private grant. | 

No appeal was taken from. this action, but on June 24, “1899, the 
attorney of the parties applied: to the surveyor general of Louisiana - 
for an extension of the lines of the public survey over the tract, in 
disregard of said decision. The surveyor general transmitted this: 
application, and certain affidavits of the parties, to your office, and 
recommended the granting of the application, which asked to have the 
survey of the private grant “obliterated from the face of the township 
map”. They aver in their affidavits, in support of the application, ~ 
that they are settlers on the land, and that it is unsurveyed, ete. 
They do not mention any adverse claimant, but there appears with 
the papers a survey made by a deputy surveyor, and approved by 
the surveyor general of Louisiana, of this land, which said survey 
_ states on the plat that it was made “in favor of Robert Sibley, under 

— John Albritton.” There also appears a “Patent Certificate, No. 66,” — 
: -issued to Robert Sibley. 5 

There is a paper, showing a transfer to Thomas Green Davidson, — 
from Sibley, of the land in a from all of which it appears 

cere hace 1633 | = 
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; nat 4 there is an ‘adverse claimant for the land: Wen: all that 1s is 


. claimed. by the. appellants, true, they have no ground of appeal. 


It isa discretionary matter, with the Land Department sahechen it ie 
is will survey the land or not.. In a matter en tirely within. the discretion — 


of the Commissioner of the General Land Office, appeal will not lie 


from a poe or refiisal to act. See case of George K. Bradford (4L. 
ae Oe 969-2 70). Not only so, but in the matter before. me, no adverse — 
-% - claimant. has been notified of the application, or of the appeal, and. | 
_- according to the statements. of the appellants they, have no complaint . 
7 against any one, and have presented no issue to be tried or determined. 


Your decision does not. deprive them of any existing valid right, 


hor deny them. any legal. right, therefore they have no -gronnd: of f Ps 
| apnest) and their ade appeal: is. dismissed. ue 


5 i 


| CON PEST —-RELINQUISHMEN: T-PREFERENCE RIGHT. 
_ CUNNINGHAM v ‘Loneney, 


A deinanieumenne of an re under contest, and. the intervening entry of a third 
— party, will not defeat the preferred right of a successful contestant. 
A successful contestant who tenders all the fees required by. the local office at the 
‘time he. applies to enter, loses no right, that can be taken advantage of by an 
inter vening entr yinan, if the amount. of acs tender is: less than the legal fees. 


Bir st Assistant Seer etary y : Sims to the Commissioner r of the General Land 


Office, June 10, 1893, 


On. et 20, 1883, Mar iv E. Stokes made homestead entry (No: 3678) 


ee 7 for. the N. $ of the NE. 4, the SW. 4 of the NEL 4 +4,and the NW, 4 of the 
2 SE. 4 of Bee. 24, 7.232 N., BR. 2-E., ML D. M., at Marysville, : California, 


“On June 7 7, 1886, Albert Ownningham: filed an. affidavit of. contest 


a ag ainst said etry alleging abandonment. That case came by. appeal | 
~ to this Department, aud was decided April 16, 1890. (unreported), in 

favor of the contestant. By your letter, of Aptil 25, 1890, to the local 
officers, they were notified of said decision, the aanecilatiow of said 
- entry, and that Cunningham was allowed a preference right of entry. | 


This letter was received by the local officers on May 1, 1890, when they 


| ~~ notified. Cunningham and Stokes of its contents, and. that the former one 
would be allowed the ustal time to enter the land. ae rie? : 


On April 30, 1890, Alexander P. Longley filed in at neeale offies the ee 


relinquishment of said Mary E. Stokes to the land, and at the same — | 
- time he was allowed to make homestead entry a 0. 4234) for the same, ~~ 
- subject to the preference right of Cunningham. | eer 
_ On May 14, 1890, said Cunningham appeared. at the ing office, a 
claimed his preference right, and offered to. muke homestead entry of — 
‘said land, in pursuance of the preference right which had been — 
| awarded. to him. ‘His application papers to make such entry were 
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duly made out, and he then and fies tendered to the register aid 
offered to pay all fees that might be due from him in the matter of | 
exercising his preference right, or that the register might require from © 
him, and at the request of the register he then and there showed him 
the amount, of $21, which was all the register requested him to show. 
The register then declined to receive the, same, and told Cunningham _ 
that no fees would be required of him until he was per mitted to make 
his entry. Cunningham had not then paid the fee of one dollar for 


the cancellation of the entry of said Stokes. Said fee had not been. 


demanded of him, and he had never refused to pay it. On June 13, 
1890, he sent the sum of one dollar to the receiver in payment of Said. 


fee, which: has remained in the custody of the receiver, subject to the 
~ eatcellation of Longley’s entry. 


On said May 14, 1890, the local officers. addressed a written notice to 
said Longley, reciting fhe facts, and requiring him to appear before 
them ou June 20, 1890, and show cause why his entry should not be 
canceled, and Cunningham be allowed to make entry for said land, | 
‘This notice was served on Longley May 15, 1890, . | 
On May 20, 1890, L. ©. Granger, the said register, died, Al oe 
vacancy in sua office thus caused was not filled on June 20, "1890, the 


date appointed for said’ hearing, and no farther proceomue took place : ra 


under said situation. . 
On June 18, 1890, the atomeyior neice: presented a een motion. 


to dismiss al citation issued on May 14, 1890, but as said office of | 


register was still vacant, said motion was not filed until July 18, 1890, 7 
when said vacancy had been filled. 

On Angust 13, 1890, the local officers issued a new citation to said 
Longley, icnes hin to appear before them on October 6, 1890, and 
_ show cause why his said eutry should not bé canceled, *“ as having been 

erroneously made i in derogation of the preference right of Albert Cun - 
Dingham.” | | 

‘On October 6, 1890, the parties apes and the abtorney for Long- 
ley renewed the motion to dismiss, filed July 18, 1890, and the parties 
agreed upon a statement of facts, which is substantially embodied asa 
part of the foregoing recital. A letter of the late register, dated May a 
16, 1890, puTOes ee. to the atrorney of Cunning igham, was put in evi- 

- ne 
~ On October 31, 1890, the local onieans neeommended: that Tongiags 
entry be canoéled, are that Cunningham be permitted to exercise his | 
preference right of entry. 

On appeal, by letter of March 21, 1892, you affirmed on decision, 
and held the entry of Longley for anicollation: . 

An appeal has been taken to this Department. 

The relinquishment of Stokes was filed, and the eutry of nora was 
aude fourteen days after the decision of this Department in favor of 
Cunningham in his contest against Stokes and one day before the ar- 
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“~ 


: ote of the notice ‘of that deccen at the local office.” Sunder Sexe act e 
ae cumstances such. relinquishment and entry. could not defeat Cunning- > 


— ham’s preference right of entry. Pike 0. ‘Atkinson Ce L. D., ON i 


se ae V. ‘Spencer (10 L. D.; 398). | es 
: Cunningham appear ed at the ic office and ‘aimed Hie pr ‘afer ence Bae 
ee right within the statutory period of thirty days after notice of said 
decision ordering the cancellation of Stoke’s eutry. He was entitled = 
~~ therefore to the exercise of a preference right of entry, under the ae ee. 
ond section of the act of May 14, 1880 (21 Stat., 140). 7 ae 
Inasmuch as Longley’ s entry was then: erroneously upon the ined: eet. 
it was necessary to clear the record of that. entry before Cunningham ee 
could be allowed to make entry, and. the local officers took the proper. . ‘ 
course in citing Longley to appear and show cause why his éntry should 
i mot be canceled, and that of Cunningham. allowed. Conly » v. - Price - a: 


ae CL D., 490, 493); Boorey:0, ‘Leo-(6 Ie D683). 











; “The becom section of the act of May a 1880, ‘provides ‘that; the eee ae 
ister of a local office “ shall: be entitled to a fee of one dollar for the 
giving of such notice” of the cancellation of an entry, but does not 
specify. when said fee shall be paid; neither does the circular of August oo 
_ 18, 1886 (5 L. D., 569). Inasmuch as Cunningham was ready, when ~~ 
notified of the paneellation of Stokes’ entry, to pay all fees that should Soe 
be demanded of him, and actually paid the said fee of one dollar on . 
June 18, 1890, before the citation issued under which the present pro- 
- ceedings have taken place, neither the government. nor Longley have. | 
any reason to complain. As he could not make the entry awarded to: 
> Min until Longley’s entry was canceled, he was not called upon toten- mee 
der any more fees for making. all entry which it was impossible for him athe 
. then to make than the amount which he did tender, and which the local = 
-_ officers told him was sufficient. If he tendered one dollar short of the ao 
‘proper amount, as contended, he can make that up when he is allowed . 
sto actually enter the. land. He should not: be made to suffer forthe 
Penny inadvertence of the local officers. ae the ‘government. gets the legal 
-. fees at the time when an. entry is made, it gets all that it is entitled to— oS 
have, and at the time they become due. The proper fees to be-paid 
vill be a matter for adjustment between. the officers of the government _ 
and Cunningham when the latter makes his entry, and it will be amat- 
.’ ter in which Longley will then have no special concern. The latter’s 
entry: should be canceled, and that of ‘Cunningham should be allowed. io 


_ Your judgment 1 is affirmed. 
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pRE-EMPTION SETTLEMENT—TRANSMUTATION. oa 
EDWARD ENGSTER. 


The right of a pre-emptor who jartintes a claim by settlement prior to the passage 
of the act of March 2, 1889, to transmnte under section 2; of said act, is not 
defeated by the fact that his declaratory statement ertoueously shows his set- 
tlement to have been made after the passage of said act. : 


Hirst Assistant Secretary Sims to the Commisstoner of the General ine 
Office, June 18, 1893. 


Edward - Enester has appealed from your decision of July 8, 1892, 
rejectin g his application to transmute into a homestead entry is pre- 
emption filing for the SW. 4 of See. 3Q, 1. 14.8., R. 37 W., Wa- Keeney 
jand district, Kansas. . : : 

The erouiid of your rejection was that he had eed had the bene- | 
fit of one homestead entry, and that his pre-emption filing, having been | 


made after the passage of the act of March 2, 1889, cold not be changed Ea 


‘to a homestead. entry under ‘said act. — a 
The proviso to the second section of the act es Mar ch 2 2, 1889 (25 Stat... - 
854), Says: | | 
That all pre-emption settlers upon public jae whose claims have heen initiated 
prior to the passage of this act, may change such entries to homestead eutries, and 


proceed to perfect their titles to their respective claims under the homestead law, | 
notwithstanding mney! may have her etofore had the beuefit of such law. 


‘The appellant files a corroborated affidavit, setting forth that when 
he executed his declaratory statement he was asked when he settled on 
the land; that, “ not knowing that it would make any difference as to 
his rights in the premises,” he answered, on the 9th of May, 1889; that 


in fact he made settlement upon and had resided on the land since 
January 28, 1889, and had improved said land, by building a house and | 


in other ways, to the value of not less than one hundred and twenty- . 
five dollars, prior to March 2, 1889—at which date he was residing on © 
the tract; that at the date of executing said affidavit he is still resid- 
ing on the land, and has placed thereon permanent and substantial’ — 
improvement of a value of not less than four hundred and fifty dollars; 
and he asks to be allowed to correct his pre-emption application so that 
it will correspond with the facts as set forth in said affidavit. The 
question at issue is, whether this can be permitted. 
_ This Department has repeatedly held that “a pre-emptor is not es-. 
topped from proving that his settlement was made ata different and 
earlier date than that alleged in his declaratory statement” (Northern 
Pacific R. R. Co. o. Stuart, 11 L. D., 143, and eases ; therein cited; same 
against Sales, 12 L. D., 999), 3 
A case very nearly similar to the one now under ectisidération eg | 

that of Lewis Jones (reported in 12 L. D., 361). Jones alleged settle- — 
ment, on the 2d of March, 1889,—the day of the passage of the act per- 
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- In cases where a pre-emption claim had been duly initiated prior tothe 

coe passage of said act.. Therein the Department held that it was compe- eee 
tent for Jones to prove settlement prior to the day alleged inhispre- 

emption application, and. he was ‘permitted to correct the: date of his - 


mitting a fronain stow of pre- upton, filings to Monmediend eatties ae 


eer - settlement from March 2, to February 97, 1889. 


, ede the case at bar, it appears to be. clearly shown by the affidavit of ed a 
the applicant and six corroborating witnesses, that. he. settled upon the — 


on land i in J anuary, 1889, and has ever since resided upon and. improved | 


nee : the same. He should therefore be permitted to amend his application | > 
oe accor dingly;. and as his pre- -emption right was initiated” by his. set- 
~ tlement so. made prior to the passage of the act repealing the pre-emp- 





eee ; tion law, he should be permitted to transmute his pre-emption fling into — 
ae homestead entry under the second section, of said act of Meron Fy 
: 1889. © ag = & 34 : | _ 


Your decision is rever sed. 


CONFIRMATION-SECTION 7; ACT or MARCH 8 8, 1891. 


‘WHITNEY ¢ VD, GRIFFITH Br AL. 


| ‘The confirmation of : an. entry aides section i* act of Mar oh 3, 1891, for the benefit of : 


one who in good faith buys the land prior to March i, 1888, is not affected by 
_ the fact that the final deed. cotteatly- describing the Jand. Was not executed until 4 
after said date. : - . 


oe. “First Assistant Secretary Sins to de ‘Commissioner of the General tian Pe 


; ne | Office, June a5, 1893. a % 43 
i have examined the ‘record. in the appeal of E. oC. Whitney ois 


oe ; - your decision of May. 12, 592, confir ming the pre- emption - cash entry 7 
of Evan J. Griffith, for lots 1, 2 and 3, the SW. 4 of the NE. } and the 


W. 4 of the SE. 4, Sec. 18, T.24 N., BR. 5 EB, “Seattle, Washington, | 


=. under section 7 of the act of March 3, 1891 (26 Stat., 1095). 


ee entry was suspended by direction of your office and. claimant elas ed. °° 


Griffith entered said land April re 1885. “November 15, 1889, his 


ee, to furnish an additional non-alienation affidavit. . 





_ Griffith could not be found, but J. W. Edwards and ae B. osmis: 7 


oS - transferees, both made affidavits that the land had not been alienated 
ee - prior to the issuance of final certificate. At the same time (January ee, 
24, 1890), the local officers forwarded to your office an abstract of. title 


BD an showing that on May 20, 1885, Griffith conveyed a certain portion. of — 
ost, "aig entry, containing: 59, 60 acres, described by metes and bounds, to. 


_ = Henry B. Loomis, and that on February 17, 1888, he conveyed the cae ee 


ie “5 maining por tiou to Morgan Je Carkeek. 


oe | correct this mistake, the entryman executed and delivered. another deed. wee : 
- ~_ correctly describing: said land. | This last deed was not executed until Bog? 
7s June 30, 1888, PO hg a eo a ee Ss 





In the deed to Carkeek the land is Gaus as in atone: oy, To . 
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On January 15,1890, E. C. Whitney filed a verified protest against: 
the issuance of ‘patent on said entry,.alleging that Griffith had never 
established a residence on the land, and had taken the same not for his. 
own use, but for speculative purposes; that he, had entered into an 
agreement to sell the same prior to making final proof, and had received 
a part of the pur ‘cliase Inoney prior to such proof. . At the time of filing 
this protest, he also applied to make homestead entry, and. asked a. 
eating to establish the charges in his protest. 

Hearing was ordered and commenced on November 25, 1890. 

The local officers found that the entry was sold to bona fide pur- 
chasers prior to, March 1, 1888, and recommended that the entry be: 
confirmed under section 7 of the act above. cited. 

By yout letter you affirmed their ENON and Whitney has appealed 
to this Department. ; a 
I do not find-anything in the testimony eoing to show that the entry 
was made in the interest of another, nor that there was any sale or 
— ‘contract to sell it prior to final proof. Nor do I find anything to 

| impeach. the bona fides of the two purchasers, Loomis and Edwards. 
| Counsel for Whitney insist that because the’ final deed correctly 
describing the land was not made to Carkeek until Jt une 30, 1888, his 
purchase and that of Edwards from him can not be contimmed ander : 

said act of March 3, 1891, ; 

Fhis contention can not be sustained. The land Was oid to Carkeek : 
February 17, 1888, but in making out the deed, the land was misde-- 
scribed. That is - say, the land he actually sold was in township 24, 
but the deed of conveyance described it as in township 25. If Griffith : 
had. refused: to correct the deed, or to execute another correctly deserib- 
ing the land sold, can it be doubted that a court of equity would have 
reformed the ced pon showing that through mistake. the ee had ° 
been wrongly described ? oe 3 7 

Such actions are of so frequent occurrence in setae of eanite: that a 
reference to authorities is deemed -unnecessary. Such deed when. 
reformed takes effect as of the date when executed, so a deed made. to 
correct a mistake in a former deed 1s not a new conveyance, but is 
regarded in law as corrective of the former conveyance, and the title so 
perfected takes effect as of the date of the original deed. 

A. deed is but evidence of title, and, if through a mistake a transfer 
of title to real property is incorrectly evidenced by the deed of convey- 
alee, it may always be corrected by a subsequent properly executed es 
deed. : 


There is no rile better founded in law, reason and convenience than this: that all 
the several parts and ceremonies necessary to complete a conveyance shall be taken 
together as one act and operate from the substantial part -by relation. (Cruise on 
' Real Property, Vol. 5, page 510.) . 


- 


_As to the other point raised by counsel for V Whitney, that entries can 
not be confirmed in the hands of bona, fide purchasers, when protests or 
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. “ “ contests were pending on on 3, 1301, ‘date: of the act, it is one - | 7 
aa to say that the instructions and. desisions of the Department are to the = 
~- * contrary. Such protest or: contest will defeat confirmation under the . 


a = “proviso. to section 7 , but not under the trad of ite Axford v. — 
ee od D., 292. 


oe The conveyance having’? ae thade prior to Mareh . 1888, it comes _ 
a2 within the provisions of section 7 of. the act cree and the entry must S 


Es : be confirmed. 





The decision appealed from i is + atinmed. “a 
oe PRE- -EMPTION—FINAL PROOF—NOTICE. _ teeae 


Ormasy v, . HAMILTON. 






. ‘Patsieas tia of intention. to: ae: pre-emption entr y of a , tract ona aay aeanba: 2 See 


. operates to save the rights of the pre-emptor, during the period : 80 fixed, as. 
against the intervening adverse claim of a homesteader. 


‘Fir ‘st Assistant Secretary Sims to the Commissioner of the General Land 
: : Office, Fune 15, 1893. | 


«On April 11, 1889, Henry Hamilton filed his declaratory statement,. 
No. 10,171, for the Si, 4 of Sec. 32, T. 25 8., BR. 25 HE, ian, Califor- 
nia, alice 2 sotilombit thereon Avail 1, of fiat year. : 

On April7, 1890, he gave notice of his intention’ to subinit final 
proof. After due publication thereof, he submited: his final poor, 
October 25, 1899. 

On May 24, 1890, ‘George M. Creasy made homestead entry of the 
same land, ard whet Hamilton ‘offered final proof, Creasy appeared 
and protested amaiiet its allowance, on the grounds that Hamilton had 
settled on the land more than thirty days prior to his filing, and that — 

he did not make proof and ee ee one year from ate of Set- 
tlement. | 

The register and receiver disinissed the Sie and recommended the 


Pag = acceptance of the final proof and the cancellation of Creasy’s entry. On. 


appeal, you, by your decision of May 31, 1892, affirmed that action, and: | 
Creasy further prosecutes his appeal to this Department. 
A careful examination of the final proof shows that the residence of —7 

: e ‘Hamilton was pr actically continuous from date of his settlement, and oo 
a + that his improvements are ample to establish his good faith. — 


The land in question was embraced. in desert land. entry. No. 485, 


os : - | sade by one Stearns February 16, 1884. Hamilton brought a contest 
against the entry, but. subsequently paid Stearns $500 for a relins 
~~ qnishment, and for the impr ovements, the most valuable of which was 
- . m a well eight hundred feet deep. The. relinquishment. was. filed’ April 11, : 
Pe 1889, and. Hamilton mace his filing immediately thereafter. 


You state that the Tand 3 in aes is | af ‘ offered land.” a 
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Section 2264 of the Revised Searikes of the United States i is as. fol- 
lows: | 


When any person settles or improves a tract of land subject at the tinie of settle- : 
- ment to private entry, and intends to purchase the same under the preceding pro- 

- visions of this chapter, he shall, within thirty days after the date of such settlement, 
file with the register of the proper district a written statement, describiug the land 
settled upon, and declaring his intention to claim the same under the -pre- -emption 
laws; and he shall, moreover, within twelve months after the date of such settle- 
mea: make the proof, affidavit, aud payment hereinbefore required. If he fails to 
file such written statement, or to make such affidavit, proof, and payment within 
the several periods named above, the tract of land so settled and improved as be © 
subject to the entry of any other purchoser~. : 


The entry of Stearns being intact upon the records, 1 no leg al sacle. 
ment, as that term is used. and understood, could have been made prior 
to April 11, 1889, the date of the relinquishment. 

An actual settler is one who goes upon the public land with tue intention of mak- 
ing it his home under settlement laws, and does some act in execution of such inten- 
tion sufficient to give uotice thereof to the public. 

United States v. Atterberry, e¢ al., 8 L. D., 173.. | | 

The land in quéstion not being “public land” when segreg gated by 
Stearns’s entry, the residence of Hamilton thereon, prior to the relin- 
quishment, was either a tenancy or a trespass, and, although he alle ged | 
settlement prior to the relinquishment, yet, as a iatter of fact, such 

settlement could only date from the time the relinquishment was filed. 


(Wiley v. Raymond,.6 L. D., 246.) 
Bamilton, as above seen, filed his application to make final proof on 


April 7, 1890, being less than a year from date of his Bang and more 
than aie weeks prior to Creasy’s entry. | 
Hamilton raises. a question as to the noeetiess of your Holeie fit 
the land was “offered land” at date. of his filing; but, however that 
may be, it is certain that Creasy made his entry with full knowledge _ 
of Hamilton’s residence and. improvements, and with full knowledge | 
that Hamilton had at that time made application to make final DrOoks 
and that the notice therefor had been. published. | 
, Contestant relied upon the fact that Hamilton had not within twelve 
months of his settlement ‘made the proof, affidavit, anc payment” tor , 
the land, as requir ed by the section above quoted. 
(ontadine that the land was “offered land” at cate of Hamil? S- 
filing and settlement, it i is apparens that the ‘proof, affidavit, aud pay- — 
ment” were not made within the prescribed time; but, as above seen, 
the notice of intention to make proof had been made, and the same was 
published before Creasy, who had full knowledge of these proceedings, 
had made entry. | | 
You hold, on the authority of Ramage v, Maloney al L. D. 461), that 
notice of intention to complete an entry on a certain day ‘chotoatier 
would operate to save the rights of. the applicant for that period, and 
prevent another party 1 the meantime from defeating the claim by an 
. application to enter. | 
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Ti this holding r concur. The entry of Creasy ¥ was: improperly al- : 
Jowed, published notice having then been made PY, another .to make 
_pre- emption entry for the same land. (I. J. Capps, § SL, oe 406, oe 

The jndgment appealed from is affirmed. : | 


ERS Se TIMBER-CULTURE CONTEST—EXCESSIVE ACREAGE-PLANTING.. | 


| WEAVER 0. . Price, ‘ 


ot timber saints entry is Vinited 3 in acreage to one four th of thie land embr aced. in 
the section, except where such entry is of a technical quarter section. | : 


In adjusting two timber culture entries that together include an excessive acreage 


in a section, priority of entry. determines priority of right. 





A timber culture. entryman may utilize the trees planted and sultivatad bya a& pre~ - a 


‘vious oceupene of the land, whose Posse y right the entryman has pur chased... | 


— First Assistant Secretar; y Sims to the Commissioner of the General Lana. | 
oe. Office, June 15,1893. | 


On thé Lith of Maran 1886, Williati J. Price made ene culture 
entry for lots 2 9, 3.and 4, and. the, SW. 4 of the Nw. 4 of Sec. 24, ‘T. 24. 
S., R. 36 W., Garden City land district, Kansas. Sa ha 

On the 23d of November, 1889, Williain B. Weaver filed an affidavit 
of contest against said entry, alleging that the entryman had.not com- 
plied with the provisions of the timber culture law, and apes in 
what particulars he had made default. . 

A heari ing was appointed for Hebranny 14, 1890, which was s continued 
— to March 28, of that year, upon defendant's motion: On that day he. 
“moved that the service be set aside as insufficient. His motion was — 
overruled, and the plaintife then moved for a continuance on account of 
- an absent witness. . Ais motion was also overruled, and the case went i 
to trial. < 
. On the 20th of erin 1890, ‘the Legal offivers “endenbd their decision 
3 in the case, in which: they foend: in favor of the defendant, as to the ~ 


matters charged against his entry by the plaintiff, They farther found 


. that the section in question contained. only ; 439.55 acres of land, and | 
that Thomas Pearl had a timber culture entry ther eon for lot 7 » CON | 
- taining 34.35. acres, made. on the 28th of March, 1885. . That the entry: | 


: - | of Price contained 138 acres, and that the two aitues embraced 62.47 
ae ~ acres more than the number allowed to be entered under the timber | 
> ,eulture law.. They therefore. recommended that Price. be required to 


| relinquish a sufficient amount to bring the entries within the limit. — 
‘The. plaintiff moved for a review of their decision, in so far as the: 


- game was adverse to him, and upon that motion being denied, he moved =~ 
_ for a rehearing, setting up as the grounds therefor, accident and sur- 





-_ prise, errors. in said. decision, and newly discovered. evidence. This” 
~ motion was also overruled, and within the time allowed therefor, both 4 
sparves a to your. office. 
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The decision of the local officers was affir ned. by you, OL the 12th of as? 


February, 1892, and the case is brought to the Department upon an 
_ appeal by the contestant from your decision. Price does not appeal, 

but he files a brief, in which he shows that J oseph Dillon made timber 
culture entry for the land covered by the entry of Price, on the 23d of. 
November, 1881, which eutry was a matter of record, ‘at the time the | 
entry of Pearlwas made. That Dillon’s entry remained of record until 
that of Price was made, he having filed the relinquishment of Dillon 
when he made his own entry. He insists that the entry of Pearl was 
illegally allowed, and that he (Pearl) should be required to rélinquish - 
instead of himself. In short, that for the purposes of this eeuions his 
entry should be considered as of the date of Dillon’s. 

This position is untenable. Except where settlement rights precede 
the entry, the interest of thé claimant in the land dates from the time 
of his entry. While as between Dillon and Pearl, it might have been 
held that the entry of the latter was the one to be canceled, still Price - 
can gain nothing by such holding, as the moment Dillon’s relinquish- ) 
ment was filed, the entry of Pearl took effect, and thus became prior 
in point of aime. to that of Price. 4 | 

, The Department does not, in every instance, require that the qnan- 
tity of land covered by timber culture entry shall be limited to one- 


fourth the land included in a section, but it allows such entry to embrace ~_ 


a technical quarter section, without reference to its relation to the entire 
section. In such a case, if the technical quarter section contained one — 
hundred and sixty acres, and the whole section embraced only 439.55. 
- acres, as in this case, the entry should not be disturbed. This doctrine — 
was held in the case of James C. Garman (11 L. D., 378). This. rule, 
however, would not avail Price, as his entry is not. poniposed of a tech- 
nical quarter section, but is made up of several contiguous lots. The 
Department can not afford him the relief asked for in his brief. 

In his appeal to the Department, Weaver iusists that it was error in 
_ the local officers, and your office, to allow Price credit for the trees 
planted and cultivated upon the tract by Dillon, and urges that in 
determining the question of Price’s compliance with the law, the land 
planted and cultivated by hisa should aloue be considered. He is in 
error in this position. In the case of Murphy v. Olsen (4 L. D., 291), - 
it was held that “the claimant having purchased the right of a for mer 
entryman may avail himself of the planting already done.” 

The local officers in their decision, reviewed the testimony submitted 
at the trial, at considerable length, giving the substance of that offered. 
by each party to the suit. From an examination of ‘the record, I find 
that they very fairly state the facts established by the Svilence. and I 
think the conclusion reached by them was justified. It was as follows: | 

In making au ‘general summary of the evidence in the case, we are of the opinion 


- that the plaintiff has not only failed to show that defendant Price failed during the. 
third year of said entry to plow, oe and cultivate. the required momber of acres 
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s of ares tree: ote nuts or eattnge but gives ‘estiniony Seon ne own -witnesser a 
that the very thing complained of was done by the defendant Price, Or his. author- 


YS ized agents,. which | is. fully corrobor ated by the testimony on the defense. The evi- 28. | 


— - dence while voluminous, and much of it conflicting; yet we think there is sufficient me & 
a evidence in the case that indicates the absolute good faith of the ent nian Pree i to zs 
| ‘warrant us in dismissing the contest, and so hold. See ) 7 


—. You affirmed the decision of the local court, aud I find 1 no occasion | : 
7 fon disturbing the judgment. already renderedin the ¢ case. ~The decision -_— 
: oy from’ is therefore affirmed. - oe ee ae ae oa 


"HOMESTEAD ENTRY—BQUITABLE. ACTION. os 
WALKER. v SNIDER. | 


es iti is s only i in cases wiliens there is. no adverse elaimn: ihe, the failure to male ‘duis 
homestead pr oof within. the time prescribed by statute can be bale by reference 
“to the boar d of equitable ad udication. es ee ee 


First Assistant Seoretary ‘Sane to ie Commissioner oft the General Land . 
Office, Tune 16, (1893, 


I have. considenad” ine case. os Robert Waller. % . Benjamin Snider 
upon the appeal of the latter from. your decision of Febr nary 27, 1892, 
rejecting his proof, and allowing the homestead application. of said 
Walker, for lots 1 and 2 Sec. 27, lots 1. and 2 oe Sec. 28, and lots 1 and 
2, Sec. 29, T. 164 N., R. 36 W., Grand Forks, North Dakota, Jand dis- 
trict. | 

The record snows ‘ciate on he 13th ae of November, , 1889, Siider 
made homestead entry for the land involved; that. on the 10th day of 
- October, 1883, he applied to make. commutation proof and the 17th day 


Me of orember, 1883, was fixed for making it; that on the 24th day of 


November, 1883, Walker filed a protest against such pr oof; that a hear- 

_ ing was had before the local officers:‘and the case was ‘decided by you 

and finally by. the Department on. appeal, February 12, 1886, which. is. 
reported i in 4 L. D., 387, wherein the commutation pion? of Snider was 


. accepted. —— | | | pe. 
— In this ne i. is. | cuea ibys Snider that ait ae time he ea hy 
“notice ot the departmental decision he was not able to pay for the land; _ 
ot that he then decided to live on the land and. again submit proof, before 





fh the expiration of the seven years allowed to make it, should expire. = io 


The time allowed by law within which to make his proof expired on the . 
12th day of November, 1889; he took no steps toward proving up notil ; 
- the 22d day of 3 November, 1889, ten days after the time allowed by law 


a hac expired, in the meantime, on the 14th day. of said month, Walker a. 


mee filed in the ‘local office his affidavit’of contest against said entry, in - a 


i which he charged that Snider: ‘Has wholly abandoned Said tract in a | 
this: That he has without any good. and- sufficient reason therefor 3 
cs neglected and. failed to make proof or advertise to make - proof for said. | 
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tr act within seven years from the date of the entry of the sale aoe him 
aS a homestead; that said Benjamin Snider has never.resided on said 


land, except dane a portion of the first year after entry, and during — 


the past three years. That said tract has not been cultivated and re- 
sided upon by said party as required by law, that this contestant is at 
the present time residing on said land, and has a good and valid right . 
to said land.” His affidavit of contest was accompanied by a yon 
cation to enter said land under the homestead law. 

_ On December 30, 1889, you ordered a hearing and jagedoted the reg: 
ister and receiver “ panini Snider to subinit pr oof after giving proper - 
notice, and to allow Walker to come in and prove the charges contained 
in his contest affidavit. Persuant to your instructions Snider, on the | 
oth day of March, 1890, submitted his proof and at the same time 
Walker appeared and offered testimony in support of his contest. | 

The local officers recommended that Snider’s proof “ should be sub- 


| mitted to the board of equitable anda ieatlon: for its. favorable astion.” ou 


| Walker appealed, 

On the 27th day of Februar cy, 1392, you reversed the heaped of 
the register and receiver, rejected. Snider’s proof, held his homestead 
entry for cancellation and allowed Walker’s application. to make home- 
stead entry for the land involved. 

Snider appeals. | ; | 
' . The contest of Walker having intervened before Snider took any 
action in respect to making fiual proof, the entry. should not be sub- 
mitted to the board of equitable adjudication. McCarthy »v. Darcey, © 
1L. D., 78. See also rale 33, of the rules governing equitable adjudi- . 
— cation, 40 L. D., 503. | 
~ Itis only in cases where there is no adver se claim that tiie failura to. 
= make final proof within the time prescribed by statute can be eured by 
reference to the board of equitable adjudication. = 

Lhe Department has no authority to extend the time for making final | 
proof beyond the lifetime of the entry. ‘Henry Elmore, 10 L. D., 400; 
John C. Mounger, 9.L. D., 291. — | 

While it.is true that in the absence of any adverse claim the entr y 
might be referred to the board of equitable adjudication where in good 
faith compliance with the requirements of the law as to settlement, 
residence, improvement and cultivation should be shown by the entry- 
man. But this case is not brought: within such rule for the reason that: 
‘Walker, by his contest, is asserting an adverse claim, and the charge he» 
inakes as to failure to offer proof within the life of the entry is proven 
_ beyond question, in fact it is not denied. This is decisive of the 

‘case, but if it were not, the chargé of failure to reside upon the land 
' aS requir ed by law is not seriously denied by Snider in his testimony. 
The facts on this point are sufficiently stated in your decision. From 
a careful examination of the record, I conclude that your ae was _ 
right; it is therefore affirmed. oe _ 3 3 








| PRE- EMPTION CLAIM—PARK RESERVATION. he 


as: EFFERSON DAvENPOR ee 


| Pre- -emption stint fre filing based i thereon, do not ee Al ‘vetoed. havea? in | ~ 
the land, or any right upon the settler that will oe ane disposition Soe 


of the land by act of Congress. 


: First Assistant Seor eter, y Sims to He Commissioner of the Gener al Lana | 


Office, June 16, (1893. 


, J aficon: Davenport: has ‘appealed foi your. eon of i nly J 16, oe 
1892, rejecting his application’ for re- instatement of his’ pre: emption care 
declaratory Statement, No. 7888, for the W. 4 of the SE. 4, and the Ey. : 
of the SW. 4 x, of. See. i, ‘t. 17 S., R. 380 E. , Visalia land district, Cal- nd 


—ifornia.- 
~The allegations of error “are, “ay that ct the aoe is anaes to 
| ise ;” (2) that. you erred in not holding that said pre- -emption filing was 
impr operly canceled ;” (3) that yous “err red i in n holding that said land is 
- reserved for publie domain. Wee 

The ac ecompanying argument ie affidavits ee forth: ana he filed 
said declaratory statement on June 17. , 1885; that within thirty days 
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prior to said filing he had settled and established his. home on said- 


tract; that he followed it up by continuous residence, cultivation and 


improvement; that thereafter he built upon the same a house worth at. 


least three hundr ed dollar: s, abarn worth at least one hundred and fifty 
- dollars, ‘cleared and cultivated thirteen acres of the land, enclosed a 
~ portion of it with a substantial fence, and made other valuable i improve- 


nents; that he constr ucted a flume half a mnile long for the purpose of | 
conveying water upon. said premises - for the irrigation of the land and: 


| for stock and family purposes; that when he offered to make final proof 
_ upon the same the local officers refused to receive it, at one time bevause 


the Department had suspended the entry of lands: in that vicinity, at. 
-  alater period because Congress had included the same within the bound- 
— aries of anational park; that about. Apr il 23, 1891, your office canceled — 

his pre- -emption declaratory statement; that. no notice of. said cancel- 


lation was ever served upon him, but. that. he. has reason. to believe 


that a letter, bearing an endorsement showing that. It came from: the | i 


| local land office at Visalia, and directed to affiant, came to the post- 


office at Three. Rivers, about twenty iiles from. the land, ata time when 
. the affiant was at work elsewhere to earn a liyalihood—which: letter, =~ 
not: being called for, was returned to'the local office; that affiant’s post- 
+ office address was Hay Forks, and not Three ‘Rivers; that if he had 
received said letter, and if, as he now supposes, “lt contained informa- jo 
tion. of the proposed cancellation of his filing, he would have shown ae 
good reason why it should’ not be canceled; and he prays for a re- 


a instatemient of sald d entry, that he may now y farnish such.1 reason. 
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No argument is submitted to show that there was any ¢ error in your | | 
ruling. 
By act approved September 25, 1890 (26 Stat. , 478), Cong ress set 
- apart as a public park, among wines lancLs doseribed: “ sections 31, 32, 
_ 33, and 34, township 17 south, range thirty east, M. D. M., California,” | 
7 By supplementacy act of October 1, 1890 (26 Stat., 650, Sec. 3), Congress — 
further reserved, “township 17 south, range 30 een M. D. M., except- 
ing the sections included in the previous act. The tractin question in 
the case at bar was included in the description quoted from the latter 
‘act, by which the same was “ reserved and withdrawn from settlenient, 
occupancy or sale under the laws of the United States.” — 

In pursuance of the acts above cited, the Department held and di 
rected, on April 6, 1891 (12 L. D., 326- 330) : SS | 


- It is not necessary to discuss the question of good faith on the part of these claim- 
_ ants; nor the question of their pecuniar y loss or gain. It is the duty of the Depart- 
ment to execute the law; and in the performauce of that duty, I must direct that | 
those filings be canceled, and the applications to purchase be rejected. The princi- | 
ples announced above will apply in the case of pre-emption filings made prior to date 
‘of withdrawal, in which. final proof and entry had not been made; and said filings 
must be canceled. 


The above order of the Devas tment was not issued of its own motion, 
but because the law left no alter native. A pre-emption filirtg does not 
couvey a vested interest in the land, and is not such an appropriation 
' thereof as reserves it from the bemtion of a Subsequent act of Con- 
~ gress (Yosemite Valley case, 15 Wall.,77; 8 Opins. Atty. Gen’1., 72; 10 ib., 
57; 11 ib., 492; 17ib., 180). The fact that the pre-emptor had expeuded 
: fine and money in improving the land, and that he repeatedly applied 
to make: final proof and payment, but that his applications were re- 
- fused (because the land had been suspended from entry), does not, under 
the circumstances, add to the strength of bis case. As was Sa. by the 
U.S. supreme court in Rector v. Ashley (6 Wall, 142), and repeated — 
in Frisbie ». Whitney (9 Wall., 187): _ 

The rights of a claimant are to be measured by the act of Congress, and not. 
‘exclusively by what he may or may not be able to do; and if a sound construction 
of that act shows that he acquired no vested interestintheland . . . . . then, 


as claimant’s rights are created by thé statute, they must be governed by its pro- -. 
visions, whether they. be hard or lenient. 


The acts of Congress, and the decane of the supreme ore nave 
fixed the status of the land in question, and this Department is with- 
out jurisdiction over the same; and no matter what equities may be 
shown by the appellant, it is not ee its power to afford him any 
relief in the premises. ; 

Your decision is therefore affirmed. 
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‘PUBLIC SURVEYS- STA’ cH SELECTIONS, me 


“STATE OF 7 Monrana. 


: The. extension of the public surveys is restricted, as. a | general ale, to © townships — Has 


- within the range and progress pf settlement. 


a An application of the State for the sur vey of a township, within the range Hand pro~ a 
a oress of. settlement, with a view to making selections therein under the actor” 
- admission, may be allowed, though the land is not suitable for settlement and 
agriculture, and there are no. settlers thereon; butcare should: be taken that: 
an. undue proportion. of the sum set apart for surveys is not thus used. to the ae 


exclusion. of the survey of townships oceupied by settlers. ; 


fae a Booretary Yy Smith t to the Commissioner of the General Land a Ofte, J Une a nM 


5 1893. | | 
ni am in eae of your. letter of eee 20, 1893, In ae to. a 


Se mental letter of April 14th, in relation to the bid. of James Keerland =~ 
_ .C..S. Hobbs for the survey of seven townships: situated on both sides 
~ of the North Fork of the Flathead a) and immediately south, us the - De 

a international boundary line, Montana. . | 








-- It seems to be clear that the object of the request of the State Board. : 
-of Land Commissioners for the survey of this land, is: for the purpose. 


of selecting the same in. satisfaction’ of the grants made to the. State Nok 
by the act of February 22, 1889, » 2. Stat. 678) and thus secure. the val- ie 
| _ uable timber. thereon. | sian 

~The townships in Ruedion are slosaiea: a "ole Ce fon other sure 
veyed land. The surveyor general states that supplies | would haveto 


be transported by pack animals from Columbia. Falls, a distance of a. oe 


- sixty miles. So far as the evidence before me indicates, the land is — 


; ~ “worthless for agricultural purposes, and there are no” settlers within a ie 


the vicinity of the same. 


The survey of these fownships can. ue be justified, a a all ae = 


thas portion’ of the act appropriating money for the. Sunvey, of pobre = 
lands, approved. August. 5, 1892, which provides: a : o>, ene 4 


‘ That i in expending this appropriation, preference shall ine given in. favor: of sure: 


oe : veying “townships occupied, in whole or in part,-by actual. ‘settlers aud of lands ne 


| granted to the State by the act approved February twenty-second, eighteen hun- | ; . 

ooo: dred and eighty- -nine, and the acts approved. J uly third and J uy tenth, ener ton 
rae hundred and ninety. 2, * Re Re 
Under the aan ia laiees tAct of Su une 3 1878, 20 Stat. 89), ands: ie 
which are unfit for culti vation, but are chiefly valuable for timber, may | 
be entered after the survey of the same, but under. the provisions of — 


- ; the law for the survey of. public lands, townships of this character . : ; 
cannot be surveyed unless settled upon, or upon. the request of the he 
- State authorities, to allow the selection of lands | in satisfaction oF ane, oe 


grants made to the States by act of Congress. » 


The general rule which controls in the matter of the survey of public. : a 
- lands, is to pene! the Aownshipg. within the: oat dane re Oa GE 


Mod hehe sees ae 3 face : 
oe hs : 
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settlement. This is the rule which seems to be recognized by Con- 

_ gress, both in the provisions of the act relating to. surveys heretofore 
recited, as well as in that portion of the act of Congress approved 
_ March 3, 1893 (27 Stat., , 592), making ap prepyeucn for the ‘SUrvey of 

public lands, which provides: | oo ro 

That the States of North Dakota, South Dakota, 3 ‘ont hiia; Idaho, and Washing- 
ton, shall have a preference right over any person or corporation to select lands 
_ subject to entry by said States, granted to said States by act of Congress, approved 
February twenty-second, eighteen hundred and eighty-nine, for a period of sixty 
- days after lands have been surveyed and duly declared to be subject to selection and 
entry under the general land laws of the United States; and.prov ided furthér. that 


such preference right shall not acer we against bona fide homestead or pre-emption - 


settlers, on any of said lands at the date of filing of the. plat of survey of any town 


ship in any local land office, of said States. ae ye" 3 
It is clear to my mind, from these acts of Congress, that it was the A 


hy 
teens, 


intention of that body to protect the States in their efforts to secure 
the satisfaction of the grants made to them, but I see nothing in said 
acts to sanction a departure from the rule which prevails in. the matter 
of surveys, viz, to restrict, as a eeneral rule, the surveys to age 
within the range and progress of settlement. 

I therefore approve that portion of your suggestion, that the surveys 
desired by the authorities of the State of eee be restricted to 
townships thus situated. 

You further suggest that, 


Although the lands applied for may a at present be ocenpied by sitios ae 
same should be adapted to agriculture, and accessible to settlers who may desire to 


\ 


locate thereon, . . . . When the State authorities make application for snr- - 


veys, the same should embrace lands suitable to settlement and agriculture, and, so 

far as practicable, occupied in whole or in part by actual settlers. 

_. I cannot concur in these views. By the 9th section of the act of 
February 22, 1889, making the grants to the States, it is provided: 

. That-all lands granted in quantity, or as indemnity by this act shall be selected, 

under the direction of the Secretary of the Interior, from the surveyed, unteserved, 

and unappropriated. public lands of the United. States: within the limits of the re- 

spective states entitled thereto. . 

It thus appears that selections cannot be made until the lands are 
surveyed, and by act of Congress, those who settled prior to the return. 
of the plat of survey to the local land office are protected; hence to 
refuse to make surveys of any townships except those suitable to set- 


tlement and agriculture, and which are occupied in whole or in part by | 


actual settlers, would be a long step towards defeating the very object 


which Congress:has so plainly ae viz, to enable the State to ob- 
tain the lands granted to her. : 


‘The State may lawfully claim any unappropriated public ian, non- . 
mineral in character, which may be entered under our public land lava: 


and it is not the desire, nor the intention of this Department to inter- 

pose any obstruction to her lawful efforts to obtain the satisfaction of 

her grants; all that can reasonably be required iS, that she shall be on 
12771—voL 16 34. | 
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: 2 | | - an. equal footing with her citizens. in the matter of obtaining publi ands : tas 
to which she is entitled. ; = 


lam ther efo: re of the opinion, that when the State makes sppltvation os 


baste for the survey of a township of public land, non- -mineral mM character, =. 
and which is subject to entry under the public. Jand laws, and whichis 
situated within the range and progress of settlement, even though 

there are no settlers thereon, and the land i is not adapted to agriculture, ok 


that application should be granted; care, however, should be exercised 


that no undue. propor tion of the amount appor tioned to a State be used - 


for the survey. of townships applied for by the State authorities, to pe 
Cee ae exclusion of the survey of townships oceupiéd by settlers, 
_~< Applications for the survey of isolated townships, distant from the ee 
range and progress of settlement for the purposeof obtaining thevaluable: 
timber thereon, as a rule should not be granted, and the application for 


the sur vey of the same isolated townships, which has formed the basis — 


of this correspondence, should be rejected, but for the fact that there 


is not sufficient time betiveen. this and the close of: the fiseal year to: 
make this amount. available for other sur veys.. 3 : <a | 

In view of the fact that this appropriation would apse if not ex: 
pended upon this application, it 1S hereby appr oved.. a: * 
_ The-surveyor- general should submit all applications. for sur vey. ~ the 
‘earliest moment practicable, so that. the appropriation may be properly 
apportioned, in accordance with the views expressed in this letter, and 
- when applications are made on behalf of the State, not joined in iy the 
settlers, it should be required to state ap proximately how much land it 
will probably select from the area covered by each application, i in order | 
tae you may exercise diser etion in granting its application. | 

You are authorized to amend the existing annual ‘surveying instruc- 
eae governing applications for surveys made by the State authorities, — 
under their ae aan enabling: tn to conform to. the sug Beeston 

: her ein contained. | | S Bie a 


_HOMESTEAD—ADDITIONAL EN TRY. vg 
“SanDFoRD. 5. J ACKBIAN. | 
a The ri jot to cali a additional homestead entry. of a: ‘jontiencus fact accorded by . - 


= section 5, act of March 2, 1889, is limited + to cases. wherein the original ouay was : 
made prior to. the passage of. said act. + 


- = The provisions of section Dy act of March. 3 1891, ending ascot 9289 R. S.. ey ane oe 


= authorizing adjoining farm entries, are not applicable to additional entries. 


i i - First Assistant Seer etary. Sims to the Commissioner r of the Gener al Land 3 


Office, June 17, 1893. 


| I fe enusidered the appeal of Sandford J. Ja aekmian involving his ap- —: 
plication to enter under the homestead law the NW. 4 4 of NE. 4 », Seo. 


oe oo T. oo XN. RK. 3 W.; Guthrie land district, Oklahoma. 
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- The record shows that ou July 12, 1889, Horatio Day, as mayor, filed © 
a town-site application for said land which was transmitted to your 
office August 12, following, and on July 23, 1889, Jackman made a _ 
homestead entry of the KE. 3 of NE. 4 and SW, 4 of NE. 41 in the same 
section and adj oining the land in sont oversy. | 
: - On J une 8, 1891, Jackman made application for the ae in contro- 
_ versy as an additional homestead which was rejected by the local . 
officers on the ground that he had exhausted his right, from which 
action Jackman ‘appealed and on July 15, 1891, the case was trans- 


oe “initted to your office. November 14, 1891, while the matter was peud- 


ing before you one George H. eis ee application. to. enter said — 
NW. 4 of NH. 4as a homestead, which was rejected by the local officers 
for epniict with the town-site application and on account of the pend- 
_. ing appeal of Jackman, whereupon Hughes appealed and the same was" 
“transmitted to your office February 5, 1892. ) 

Under date of May 3, 1892, you considered both appeals and in the 
case of Jackman sustained the judgment of the local officers, but in 
the case of Hughes’ appeal, it being alleged that the town-site people 
-had never occupied their claim, you remanded his case to the local 
itive for a hearing with due notice to all parties in interest. 

~ The act of March 2, 1889 (25 Stat., 854) provides: . 

That any homestead settler who has heretofore entered less than one ‘quarter | sec- 
tion of land may.enter other and additional land lying contignous to the original 
entry which shall not, with the land first entered and occupied, exceed in the aggre- 
gate one hundred and sixty acres, without proof of tesideuce apon and culevanen 
of the additional entry. : 

Thus it will be seen. that as J einiae: made his original Vpnesiead 
entry subsequent to the passage of said act heis not entitled to the 
rig ht of making an additional entry thereunder. | | 


In the argument of counsel for J ackmnan he relies mainly ‘on the pro- 
visions of the act of March 3, 1891 (26 Stat., 1095) as authority for allow- 
ing theadditional entry and quotes from section fiveof said. act, as follows: 
And every person owning and. residing on land may, under the provisions of this 


is ‘section, enter other land lying contiguous to his land, which shall not, with the 
land so already owned and occupied, exceed in the ageTreo sate one hundred and. sixty | 


aor es. 


The portion of the ai last aot: only applies to persons who own 
land and has no reference whatever to additional homestead entries. 
In other words, it is the provision of law providing for the entry of 
adjoining farm homesteads and has no ae Daee oe to any other aes of 
entries. . 
| The right to naire additional homestead enti’ y ae sections 5 and 

6, act of March 2, 1889 (swpra) is limited to cases where the original — 
eney was made prior to the passage of said act. John B. Doyle (15 L.. 
Dz, 221); J ohn Ww. Cooper et al (ibs 285). Or where the original entry 
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_ ig made subsequent to said at, ‘its provisions. in ‘ yélation to additionat oA 


a oe : homesteads are not applicable. © ‘Lizzey Peyton (ib., 548). 


- In the case ot Hughes’ application, no appeal has been poral foi : 


, your decision remanding the case to the local office for a hearing and “ e, - 


therefore that question is not before the Department. 


ao? Your judgment SO. far as piappee led from in. the case at bar, i is attired. _ 


MIN ING xs LAIM—PROTES TAN T-APPEAL—HEARING. 


_ Nevapa Lope. 


A protestant ag ainst a mineral antry who llege es an adverse ‘interest, ends non-com~- 


3 planes with law on the part of the entryman, and. whose application for a ‘ : 


‘hearing on such charges has been denied, is entitled to be heard on appeal. ; 
A charge of non- -compliance with law against a mineral entr y> made by a protestant, 


may properly form the basis of a hearing, but the protestant i in such case ig not 


entitled to set up his own claim to the land. : aa | | : 


First Assistant Secretary y Sims to the Commissioner of the General Land 
Office, June 17, 1898. ) 


I have considered the appeal. of J. W. Morehouse e¢ ai. taken from 
your judgment of September 1, 1892, dismissing their protest. against 
mineral entry No..1832 made May 28, 1892, by Walter S. Crismon and 
Peter J. Reid for the Nevada lode claim, lot 51, in Fish Springs min- | 
ing district, Salt Lake City, Utah, also refasing to oe a hearing on — 
sald protest: 7 

The pertinent facts in ‘the case ee stated, are as follows: 

On October 26, 1891, Crismon and Reid located’ the Nevada lode, 
and on March 22, 1892, applied for a patent. On May 28, 1892, they 
entered the tract, paying for it and receiving a final secelpe therefor. | 

On August 1, 1892, J. W. Morehouse, Alma Hague and George Whit- 
more filed a protest against said entry, alleging a prior right to a part 
of the ground, and that the tract located by Crismon and. Reid is not 
the land included in the survey and application for patent. 3 

Protestants allege also that a notice was not posted in a conspicuous 


| place on the claim, and that they did not receive notice; that claim- 


Bae : ants did not perform the work on the claim required. by law to be done — 


a. prior to entry; that they: are the owners of and in possession and en: oe 


titled to the possession of the mining claim known as the Galena ‘No. 2 


7 . located prior to the location of the Nevada lode, to wit, on J panes 
16, 1891, and duly recorded on February 16 , following; ; that the survey 


a and application for patent on the Nevada claim includes apart of the — 


: ground embraced in their prior claim; that. while they were at work on ; 


their claim, the Galena No. ae Crismon and Reid came to: them and . 


. stated that. they were going to locate au fractional euwedeo claim which lay hetween 


hg the said Galena No.2 claim on the north, and the Utah’claim’ * * * #* on. the 





af : south, a relying a these ood soca! by Crismon and. Reid aoe upon the : 


Shea abe 
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recorded location notice of the said Nevada claim showing said Galena No.2 claim — 
_ to -be the north boundary of said Nevada claim aforesaid, these protestants paid no 
further attention to said Nevada location, or to any alleged application for patent 
therefor, 


On September 1, 1892, after considering the ee you.dismissed it, 
and refused to order al fearie. and protestants have dees to the 
Department. 

- Applicants for a patent have filed a tons to dismiss fie: ones 
: because of the fact that it was taken by mere protestants who are not 
entitled to the right of appeal. 

This motion must be rejected on authority of the ruling made in the | 
case of Weinstein et al. v. Granite Mountain Mining Co. — L. me 68) — 
and other cases therein cited. " 

The record in this case shows that publication was made i in @ proper . 
paper from March 25, to May 27, 1892. No protest was filed, and it is 
shown by the surveyor’s return that more than $500 was expended for 
development work on said claim pvior to the application fur patent. | 

It is shown by the papers on file that the same tract located by Cris- 
mon and Reid is embraced in their application for patent, and I am of 
the opinion that the excuse given by protestants for ‘not filing their 


adverse claim during publication and bringing suit as required by law, | 


is insufficient. It was said in the’ case of Weinstein et al. v. Granite — 


| -- Mountain Mining Co. (supra) that— - 


Where there is no charge that the claimant has failed to sans with the terms of” 
the mining laws, but an adverse claimant simply asserts a prior or superior right to 
the land as against the claimant, he must file his adverse claim “during the period 
of publication,” and having done this “It shall be the duty of the adverse claimant 
within thirty days after filing to commence proceedings in a court of competent 
jurisdiction to determine the question of right of possession.” (Sec, 2326, Revised 
Statntes), vongress thus removed from -the jurisdiction.of the Land Department, 
‘the determination of this qnestion of mere right between individuals, but it did not 
_ take away the jurisdiction to try and deter mind whether the mining laws have been 
complied with. The last clause of section 2325 Revised Statutes especially excepts 
this. It says: 
“Thereafter no objection from third pabtiend to the issuance of patent shall be 
heard, except it be shown that. the applieunt has failed to comply with the terms of 
this siiapiet. ‘a 


The protest before me, however, charges more than a conflict beeween,. 
_ these rival claimants. Itis asserted under oath by Morehouse, Hague 
and Whitmore that claimants “did not comply with the requirements 
of the statutes in such cases made and provided in that they did not 
themselves, nor did any one on their behalf, perform the work required 
by law to be done upon said Nevada claim pvior to entry thereof 
They also allege that a “notice of said application for said Nevada* | 
claim was not posted. in a conspicuous place upon said alleged Nevada - 
-glaim during the period required by statute.” 
These allegations, if true, are sufficient to compel the. canesilndon of 
the mineral entry and defeat the application for a patent. Now, while 
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a oe and by so doing secure the cancellation of the mineral entry and. thus . : ; 
make it necessary for claimants to. begin. over again, which would allow ate 























hsp eetantG: are , batred from setting up any aim to the tract Senge a. 


_ they: failed to. file their adver se claim, still they have a right to show, te 
‘if they can, that applicants for patent have not complied with the law, 


protestants to file the adver se claim during the publication of notice. 


You will order a hearing between the parties, after due notice, at. oe ee 


which pr otestants will be allowed to show, if. they. can, that claimants 


have not complied with the law; but taty will not be allowed to show ae 


that they ] have any claim to the land. 
“Your qudement is ‘accordingly reversed. 


TIMBER CULTURE ENTRY—EXCESSIVE ACREAGE. 


Pharr vw SLATTERY. 


a A soya nee culture entry. in a Aoction: cannot be allowed: to santas a fr actional aa 
, ‘gub- division, if the acreage in both entries, taken together, amounts ue more: os 


than one four th of the whole section. 


“The discretion of the Commissioner of he: General tana: Office. in allowing ‘timber as S | = i 
- culture entries to stand that include ‘a small excess in acreage, does not. extend = 


to an entry in: which over: one half of the sub- division entered is.“ excess, ae: 


— Birst Assistant Seeretary Sims to the Cominissioner of the General Land Sree 


- Offices J UNE 20, 1893. 


=: a have. couydercdl the case of Frank 6. Platt Ve “William, Slatter yy on a : 

oe cael by the latter from your. decision of April 2, 1892, holding his | aes 
- timber culture entry for lot No. 1, Sec. 10, T..24 S., OR. 34.W., Garden. 
oe land district, Kansas, ‘for cancellation, and allowing the former to te 


fle his pre- -emption. declaratory. statement. therefor. a ae 


It appears by the plat of the government survey of this iene, that tae ee 
- the Arkansas river, which is over eighteen chains wide, 1 runs diagonally ee 
across the north-east part of this section, making fractionaleach ofthe = 
quarter quarters of the NE. 4, and taking part.of the NE. foftheNW.f 
of the section. ‘The river, which is meandered, covers 85. 40 acres, — Dae. 
leaving 554.10 acres of land. in the section. One, Gardner H. Mor gan 
had made timber culture entry for lots 2 oO and 4, and the NW. tof the aes 

NW.4 t of the section, containin ng es 60 acres, put on. Febr wary 17, 1890, a 


acres, and on Febr uary 24, Platt offer ed ‘his declar atory. statement. * a Bs 
alleging settlement: on said: lot: No. 1 Ja anuary 29, 1890, and:he- asked. ae 
"to be allowed to make a pre- emption. filing for the same. -This was re- | 


- jected by. reason of the timber culture entry. of Slattery. ‘Thereupon he . 


_ filed an affidavit of contest against the entry; alleging prior. settlement : = ot . 
on the lot, and that the timber culture entry was. illeg gal. because it, with - ge 


~ the entry of 3 Morge ja was | in excess of one- e-fourth: of the Section. 
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A hearing was ordered by the local ofieae S, to determine the respec-- 
tive rights of the parties, and. upon notice duly ser ved, the same was: 
had, and upon the hearing of the case, the.local officers recommended: 
the cancellation of Slattery’s entr y, from which action he appealed ;. 
you affirmed the decision below, and held. the ea a for cancellation, 
from which he again appealed. 

In the appeal and‘argument it is insisted that you erred in honing 
that one quarter of a section, meant one quarter of the particular sec- 
tion, rather than one hundred aud sixty acres. 

There is a mistake in the evidence as to the area of the section of 
these several lots, and counsel claim that the excess of the four lots, 
and the quarter quarter section over the quarter of the section, is so * 
small that it should not work the cancellation of the last entry, and he 


cites the case of Charles W. Miller (6 L. D. ede) where 181.81 acres in 


_ a section were allowed to be entered. 
It appears that in that case the section contained 690. si acres, and | 
an entry for 101.81 acres had been made, when Miller sought to enter 
the W. 4 of the SW. 4, containing eighty acres, and your. office held. 
that the law allowed only one hundred and sixty acres, regardless of — 
the size of the section. The Department held that this was error, and 
that one-fourth of the section was the correct interpretation of the law, 
and the case of McCabe (4 Il. D., 69) was cited in support of this view. 
In the latter case, two hundred wad eighty acres were allowed for tim- 
ber culture, but the section: contained 1,421.68 acres, subdivided into- 
lots, and as two hundred and eighty acres were less in area than o one- 
fourth of the section, the entries were allowed to.stand. 

In the case of James C. Garman (11 L. D., 378) the aueation was fally 
discussed, and it was held that the proviso in the act “ That not more. 
than one eerie of any section shall be thus granted for a timber cul-— 
ture entry,” implied a technical quarter section as surveyed, and the 
case of Andrew Johnson (10 L. D., 681), was cited, and distinguished 
- from the Garman case. In the Johnson case it was held that as a lot 
_ sought to be entered, added to that portion of a section already cov-. 
ered by a timber culture entry, would be in excess of one quarter of. 
the section, and the lands were not a “ quarter section,” that the entry ~ 
for the lot could not.be allpwed. The case at bar is similar to the case _ 
of Johnson, and on the same principle applied a your decision 
will-be castntiea: | 

[n the Miller case it is true that the eighty acres which was a lees 
subdivision.added to the’ former entry, was a little over one-fourth. of 
- the section, but in the case at bar, the “ excess” iy 15.95 acres and is 
more than half the,“ legal subdivision” sought to. be entered. This ~ 
“excess does not come within the maxim, that “ the law does not notice | 
or care for trifling matters.” 7 7 ~ 

While in the discretion of the Commissioner of the Genel: ‘vada 
Office, an entry may be allowed to stand where the @XCeSS 18° trifling, 
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, to allow: an entry y +5 stead where over half the subdivision’ is. excess, ” Le 


. -would be an abuse of discretion. This conclusion renders it unneces- 


A gary to consider the question ‘of priority between these parties, as to — ae. 


> which the-evidence is. conflicting and, unsatisfactory. ‘The jodem ment Sade 


ae append from 1 is affirmed. 


(CONFIRMATION=SECTION 7 , ACT OF Manca 38, 1891. 


JAMES ee MILLIKEN. 


The souninatiey provisions of section 7, act of March 3; 1891, for. the benefit of - | - 





bona ne a ene extend toa ae -emption entry based upon. a second filing, a 


mee oli Assistant Secretar, y. Sime: to the Commissioner a the General Land | 


, | : Office, Tune At, 1893. oe, 
On ei une 6, 1876, Ja ames P. Milliken filed asolaacaee statement No. 


15,669, for the S. fort the SE. 4 f, See. 15, T. 198, R.4 W,, , Wa Keeney, 


Kansas. ae 

‘On August 25, 1 1876, he made Momestaad entry for. the N. ‘3 of the 
NE. } , Sec. 22, in said township, together with the land first apo. de- 
Ece cet nae hundred. and sixty acres. | 

‘On November 2 1885, he made a second fiting, ¢ this time for the NE. 
4 of See. 25, T. 18 S., R. 41 W., upon which he submitted final proof, 
duly 15, 1886, and on September 7 of that ye, final certificate Now 
2318 was issued: therefor. | 
By your letter “G” of ‘Mareb 24, 1890, hes was given . opporhinity to 
show cause why his cash entry should not be canceled, being based - 
upon @ second. filing, and thus. contraty: to the provisions « section 
2261 of the Revised Statutes. 7 

in a letter addressed. to the register, 0 on 5; Deoeriver 1, 1890, aie? ad- 


mitted having made the former filing, aud in default of fur ther showing, 


eek by parties in interest who had. acknowledged peep of on you, on 


_. March 6, 1891, canceled the entry. | . 
= 2b appears that. on. September PAT 1886, nineteen a aifter inal cer- e. 
tificate. was issued, he sold the land ta" one Eli P. Williams, for the oe 


consideration of $410, and the latter sold the land to. K. S. Swisher, on | 


January 8, 1887, for the consideration of $1,200. . These conveyances ae 

ae were by warranty deeds, which were duly recorded. ee 
On March 9, 1891, Swisher filed i in the local office iis: copplieetiont for = ae 
on the peitistatomout of the entry. and confirmation. thereof under the pro-— 


visions of section 7, act of March 3, 1891 (26 Stat., 1095), alleging, 
 - under oath, that his purchase was in good faith and for a valuable ¢ cou- 


ee sideration, and made before March 1, 1888. ee 


On March 14, 1891, Joseph McMurtry md his homestead spelt - ie 


be cation for the jan alleging settlement February 21 of that year; ‘this | 
2 am, was rejected, on account of Swisher’s pening motion for reinstate. 
: ment, anid Lemony appenle?: eae 2 os o> ke § 
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On May 19, 1891 you refused Swisher’s application for the reins ate: | 
ment of Milliken’s entry, and retur ned. MceMu try’s. application for 
allowance. From that judgment Swisher appeals to this Depar tment, 
claiming confirmation of entry under the act of 1891 (supra). 

While Milliken’s entry was based upon a second filing, and thus con- 
trary to the provisions of section 2261 of the Revised. Statutes, and | 
invalid at the time made, yet there is nothing in the record which 
shows that the transferees had any knowledge of that invalidity. The 
entryman’s sale to Williams, and also that of Williams to Swisher, 
were made before March 1,1888. No adverse claim originated prior to 
_ final entry; a valuable consideration was paid for the land, and there ~ 
is nothing in the record impeaching the bona fides of the purchasers, ~ 
and. no fraud is charged against them. The application to reinstate 
the entry was made within three days after your order of cancellation, 
“and five days before McMurtry presented his homestead application. 

_ All the conditions exist upon which confirmation: is authorized by 
the 7th section of the ach of 1891 eure a? teorge De Shane e¢ ab, 12 
L. D., 637, : | 

You will Chieremee adjudicate die case, in. “accordance with said act 
and the instructions thereunder (12 L..D., 450). ss 
~The decision appealed from is aceordingly reversed. 


a —— 


fi 


STONE LAN D—-AGRICULTURAL ENTRY. 
HAYDEN % J AMISON, 


Land containing ordinary building stone is not excluded thereby from agrienitural 
entry, though more valuable as a quarry than for agricultural purposes. 

A homestead entry embracing land of such character is not of necessity made in bad | 
faith, though made for the purpose of securing the stone, and may be perfected, 
_ provided the entryman inakes his actual home on the land, improves the, same, 
and shows some agricultural] ‘use ther eof. 


Secretary Smith to the Commissioner of the General Land Orie, June 21, 
1893. | 


‘Thomas Jamison has filed a petition for re- review of the case of Jam- 
ison %. Hayden (15 L. D., 276), sustained on review March 7, 1893. 
This petition is filed Sader the rule in Nett ». Cowhick, 8 L. D., 111, 

Several grounds of error are alleged, the most material of which are 
that the original motion was for a rehearing, aS well as review, and 
that only the review side of the motion was considered in the decision 
of March 7, 1893, and that a hearing as to the character of the land 
entered was had ehat that question was not properly i in. issue, and that 
Jamison has therefore not had his day in court upon that question. 
It is also alleged that the facts brought out at such hearing did not 
_ justify the eaane of bad faith upon the part of the homestead oan - 

man. 


y 
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a motion’ to. strike: out. the petition for re-review Has heen filed d by a 


ace veounael for. Hayden, upon the ground that. all matters there. ie : - oy 


e., were passed upon in the first review decision. cee we 
it have carefully examined the record in the several ees ime? s? 


eee - ‘this case, and am of the opinion that error has been committed by the . ; 
: ; . Depar tment in its rulings; and, in the exercise of the super 'visory jur- ae 
—. isdiction vested in this Department, ‘Lconsider it my duty when asub- 


stantial error is found to corr rect it, without Fone to the u means through ae 


which it was discover ed. 7 
‘The facts as presented the record before me are as lowe: 


ae ~ September 24, 1889, Jamison made homestead ey for the SW. 4 of ee 
ee - See. 6, T. 3.N,, R. 70 W., , Denver, Colorado. : ne aa 

Some time priot: thereto, date not given, Hayden anid members of } his - 

aa family had made placer mining locations: upon all but forty. acres of the 
tract, and, on J anuary 10,1899, Benjamin ¥. Hayden offered to file his 


= maar ‘pplication: for the. land ‘SO. located. His application | was 
refused, on account of Ji amison’s entry. He then withdrew his appli- 
cation, aie, filed a contest against. said: entry, alleging that the land | 
“was more valuable for mining than agricultur: al purposes; that it was: 
not settled upon and cultivated as requir ed by law, and that. the. entry. 
was made after there was ‘a placer mining location, made on the same, 
and that the said land was, opened up iu several places: for stone-quar- 
rying purposes disclosing. building: and flagging stones—all of. which 
was known to J amison at the time. he made his entry. : 
Hearing was ordered, and on June 13, 1890, the. iota. officers held 
that they had no jurisdiction over the case, bédatise “ ‘There i is nothing 


on file'in this office to show that the contestant. is entitled to. consider- 


ation as a mineral. claimant, Proof of posting; certificate of location, | 


Ce _ete., being absent. m 


~ They dismissed the contest. | | Daeg et vo = 
_. Hayden appealed, and your nisabe col eversed: the action of | the _ 
2 local office, and finding from the evidence that the land was more val-_ 


oo Ay uable for its miner als than for aur ouuue: held the homestead. entry of 
aes Jamison for cancellation. | 





.. On: appeal, this. Department by. the decision LOW “caine: to. i : | 


reviewed found that the land was of little or no value for agricultural oleae 


: 5 pury OSes, ¢ and that J: amison made his homestead entry for the sole pur- ee ) . 
_- pose of securing the stone quarries thereon, and for that reason his. 


homestead entry could not be considered as made in good: faith. | 


From the testimony submitted at the hearing the land. would appear a 


. ar be of little value for farming purposes, but it is insisted by counsel — 


for Jamison that the question as to the relative value of the land for : 


ooo mineral or agricultural purposes was notin issue at the hearing, because 1 
itis only wher. the contest is between a mineral and agricultiral claim- 
: - - ant that such relative value becomes material, and that Hayden having oe 
oe withdrawn 1 his mineral bs prior to bringing his contest, can * 


he ae 





‘DECISIONS RELATING TO THE PUBLIC LANDS. 539 


not be regarded as a claimant for the land, but only as a mere prot- 


~ estant, and as such could only be allowed to show non-compliance with 
_. the requirements of the homestead law on the part of Jamison, which 
havin g failed to ~ his contest was properly clismissed. by ae local | 
officers. | 

I do not care to icsus this question of pr actice, as Ido not consider 
it necessary from the view I take of the law. 

The testimony has been examined, and shows that the iat cousists 
almost wholly of ledges of red sanastoue: useful only for building pur- 
_ poses, in which is included paving and flagging. No other mineral 

-substance:is shown to exist on the entry. | 
~The later rulings of this Department hold that the existence of such 
rock does not except the land from agricultural entr y, even though itis. 
much more valuable for quarrying than for agricultural. purposes. 
Clark e¢ al v. Ervin, 16 L. D., 122: Conlin v, Kelly, 12 L. D.,1; see also 
McGlenn, ». Wienbroeer, 15 L. D., 370. In the last case the stone was. 


useful for many purposes other thai building, and .the mineral. entry - 


was allowed. Until the act of “August 4, 1892, there was no statute 
allowing such lands to be entered under any of the mining laws. | 
Although. your. office, in the case of H. P. Benet, Jr., 3 L. D., 116, 
held that land chiefly valuable for building stone may be ohare as a. 
placer claim, that case was substantially overruled in the case of Conlin 
v. Kelly, supra, and I have not found any reported decision of this 
Department holding that such land could not be entered under the 
laws relating to agricultural entries. In fact, the instructions relative 


to the act of August 4, 1892, expressly state that such act does not 


“withdraw land chiefly valtiable for building stone from entry. under | 


any existing law applicable thereto.” (15 L. D., 360.) 


Such land being subject to agricultural ee only, even if it should: 
-appear that Jamison’s entry was made for the purpose of securing the 
stone quarries, it would not necessarily follow that it was made in bad 
faith, provided he complied with the homestead law as to residence, 3 
improvements, etc. No reason is perceived why he might not make a. 
home for himself and family on land the chief revenue from which is 
building stone, r rather than agricultural products. 

I know of no statute, or regulation of this Department, requiring a 
homesteader to support himself and family solely from the agricultural 
products of his farm. Such a ruing would exclude from the benefits of 
the homestead laws all those who followed: other pursuits than far ming 
for a livelihood. 

Whether land of this char acter, Giewpaulé of producing any agricul: 
tural crop and unfit even for grazing, would be. subject to homestead 
entry need not be here discussed, further than -t0 say that the entry- 
man in his final proof would be required to show some ‘ cultivation of 
the land, or that it was used for grazing purposes: It was not neces-: 
sary for a: amison to oe “at ‘the Nooeng that he had. cultivated the 


~ 


ite ee 


J 
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a land, for his entry was not fagde until September, 1889, and the hear- oe . 
. ing was had before the cropping season of the next. year. mea eee 
- While I find from the evidence now before me that this land is ety pea 
| valuable for building stone, J am not satisfied that itis entirely inca- — oe 
_pable of cultivation and unfit for gr azing, and, ,as J amison claims that 
“he can produce evidence of its agricultural qualities, and that he failed 
~ to do so at the hearing because he understood that question not to be 
in issue, I think justice will be best subser ved by giving him an Conor ee 
. tunity to do sonow. Sie a Yo 
- Tam fur ther persuaded that this’ is 3 the] proper cour se. v pur sue by a “es 
 f etter in the record. before me from the contestant, of date February 1o,. 3 
1892, stating that the land embr aced in the entry is very valuable 


-|(8300, 000), that it contains, besides building stone, large déposits of 
fire-clay, limestone, marble and gypsum, and asking that he be allowed 
to prove this, if the placer claim can not be sustained. boo 

If these minerals are found i in paying quantities: upon 1 the. land, it is 


subject to entry under the mining laws, as construed by this Depart- 


ment, and that fact, if proven, may very mater jally. 2 affect the ee of 
the agricultur: al claimant. me : Ae 

You will therefore reinstate the homestand: ent of J amison, and 
direct a hearing as to the. character of the land, its capacity for agri- 
culture, and the nature, value and extent of all deposits of a stone or 


mineral character found thereon, and re- oe, the ee in the 


light of the evidence thus obtained, 
| " CONVIRMATION-SECTION. 7; ACT OF MARCH 8, 1891. 


CLEMENT 0 CLEMENT ET AL. 


| The confir matory provisions ‘of section 1, act of March 3, 1891, for ifie bonett of bona 


_ fide incumbrancers, extend to a, homestead entry made by one who had previously | 
“secured title to another tract under the homestead law. oss i 


7 First Assistant Seoretan y Sims to the Commissioner of the Gener ab Land 


and Lydia A. Penrose, mortgagee, involving homestead. entry No.11,978, 
commuted to cash entry No. 7618, of the NW. tof Sec. 9, T, 113 N. git cn 

58, Watertown, Dakota, in order that you may dismiss the contest ae 
: against said entry, and: approve the same for patent under the pro-. 

visions of section 7 of the act of’ Congress — March 3, 1891 (26 "os 


| Office, Tune 21, 1893. 


a have eee the motion filed by Lydia A. Penr ose, morte gagee, | i. 


a remand to you the case of Joseph 8. Clement ». James W. Clement © 


_ Stat., 1095). 


“The grounds of said motion are that when final cer ificate and. Paseaint 


: o. issued in said case, on. March 25, 1835, no protest or contest was filed | . | 
_ against the. validity of said entry, il not until. July. 3, 1887, which — 
- was more than two years after said entry was allowed;. ‘that. said land 


was 8 mortgaged | to said ‘Penrose, who in good faith loaned. said entry: . ae 
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man the sum of $570, on April. 1, , 1885, which is due arid anpaid, and 
that notice of said mor tgage was duty given to the local ene as shown | 
by the affidavit accompanying the motion. — 

The record shows that said entry was made by said James w. Clem- 
ent on July 11, 1883, and was commuted on March 25,1885, final certifi- 


- cate No. 7618 issuing therefor; that a hearing’ was ordered upon the © 


allegation of said Joseph S. Clement, son of said entryman; that the 
entryman was disqualified from making said entry, having made a 
former homestead entry in 1864, or 1865, at the United States land 
office at Des Moines, Iowa, of the north fractional half of the NE. 4 + of 
Sec. 4,T. 839 N., R. 17 W., containing forty-five and forty guecnunduedene 
acres; that on December 7, 1887, the heariug having been adjourned 
until that day, said Penrose filed her affidavit alleging her interest in 


the land, requested to be allowed to intervene in said case, and objected - 


to any further action in the case. Her objection was overruled. by the 


local officers, From the evidence submitted, the local officers found that 


the entryman, said James W. Clement, had éxhausted his homestead 
entry by a prior: entry of public land under the homestead law, for 
which -he had received patent, and recommended that his said cash 
entry should be canceled. On appeal, your office, on September 27, 
18990, affirmed the decision of the local office. | 
a abstract of title, the correctness of which is certified to by P. Ww. 


| Ware, register of deeds for Clark county, Dakota, shows that J ames 


W. Clement and Margaret A., his wife, on April 1, 1885, executed a — 

“mortgage on the land to Lydia "A. Ponrosé for the sum of $5 70. 

Although the proof shows that the said James W. Clement had made 

a prior entry for which patent had issued. under the homestead laws, — 

yet the land in question: being subject to entry, and the entry ene 

_ been allowed to one in esse, the facts above given bring the case within 

the confirmatory provisions of the act of 1891 (supr a). Patrick Breve | 

13 L. D., 392; Jairus Lincoln, 16 L. D. 465. 

The decision appealed fronts is hereby reversed, ‘and the case is re- 
manded for proper proceedings in conformity to fone Views. 





TIMBER CULTURE PROOF—RU LE 53 OF PRACTICE. 
HUBER, VM, BURTLESS, 


Final timber culture proof submitted concurrently with etidente taken, under contest 
proceedings, and in part responsive thereto, may be considered under’ amended | 
-. Rule 53 of Practice, where the charge as laid by the mean is not sustained 
by the testimony introduced in his behalf. Mo 


First Assistant Secretary Sims to the Commissioner of the General Land 
: Cues Tune 21, 1898... : 


—, On the 98th of Nay 1880, Nehemiah Burtless made. timber culture 
; entry for the E. 3 of the SW. 4 4, and. lots 3. and 4. of Sec. 7, T. 2 N, B. 
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Pe old oe 
aah | On the 22d of J cae 1390, Tavis ag ‘Rnitloss mnade final affidavit: be: ao 
=; fore the register. of the local land office, and applied to perfect her claim aa 








: -UBLIC LANDS. 


“° 99-W, MoCook land district, Nebraska, “He died in Fenner eee 






; having executed his last will and testament on the 26th of May, 1886, Ue 


in which he | gave and devised all his property, real and persoual, to his. — 
ages wife, Lavilla J. Burtless, and appointed her executrix of his-will, In. ~ 
ease he outlived his wife he provided that. all his property, realand 

- persoual, should go, at. his death, to Paulena L. Burtless, an orphan 


girl: adopted. by himself and wife when she was three and a half pe: : 


| to the land enter ed by. her husband. She made oath that she was the 2 - 
widow of Nehemiah Burtless, who left. no childy. en. surviving him, and Gee 


that she was his only heir. That for a period of eight: years, at least ss 


2 ten acres of said tract had been planted to trees, which had been. cul-. : 


tivated, protected, and kept in @ growing condition, and that there 
were at that time an average of over one thousand living and thrifty | 


trees to, and upon. each. acre, aggregating in total the number of eleven = 


thousand trees. 


On the said 22d of Say 1890, William Huber uppented atthe ioc Jae 


office, and made oath that he was informed, and believed that Mrs.. 
Burtless was about to make final proof that day, and alleged that. for 


the last two. years said tract had not been cultivated, and that: there: ee 


was not the number of trees growing: on each acre, eoquived by law. 


He asked that he might be allowed to appear and cross-examine the © _ 


_ final proof witnesses offered by the claimant, and that said. proot. be. 
rejected, and the entry canceled. 
Prior to that time, Huber had filed an affidavit’ of contest igainst 


said entry, and a hearing had been appointed for the said 22d day of | : 2 
July, 1890. Both parties were therefore present at. the local office on 
- that day, in response to notice and the contestant produced two wit- 


“nesses, who were sworn and testified in his behalf. They were then — 


GLross- examined by the counsel for claimant, and the case of contestant . | 


closed. 


‘The claimant and one Eee ee were then ee amined: ‘theik testimony ee 


ea hou taken upon final proof blanks. The hearing was then “continued = : 


to August 2, 1890, at 10 o’clock, a. m., by agreement,” according tothe _ a 


~ entry made by the local officers 3 in the record of the case. .They next 


ce - made the plone) entry: 6 “August 2, 1890, prot completed and case | e. 


~~ — closed.’ m aie 
The proof taken’ ou ‘the 2a. of pea 1390, was thie eee of cae 





George J. Frederick, Charles H. Jacobs, Frank Albrecht and Mel- 
vin Bi Holmes, witnesses. produced. on the part of claimant. ‘Their = = 
«evidence was taken upon final proof. blanks, as was the case with that =, 
of the claimant, and her witness, Aaron T, West, who were examined 


on the 22d of J uly, the. day appointed for the hearing upon Huber’s | ns 


oe _—- contest. Neither the claimant, nor “any < of her " Withesses;: were re Cross: -— 
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exiuinea by the counsel for. contestant, sO ofar as appears by the record, 
although the answers to all the printed questions were» eo fail 
and complete. 
. On the 22d of Sapienbor 1890, the local officers united in a decision, . 
in which they said: “ We find no cause for action, as claimant shows 
by proof, a full compliance with the law. We therefore dismiss con- 


test, and recommend receiver’s receipt to issue.” © 


An appeal was taken to your office, and on the 8th of March, 1892; 

you. affirmed the action of the local officers in dismissing the contest, 
and finding that the final proof offered by the defendant indicated a 
substantial compliance with the law, you informed: the local officers 

that.such final proof would be allowed to stand, and in the event of — 
your decision becoming final, you directed them to issue certificate and — 
receipt thereon, upon payment of the required fee. An appeal. from bee 
your decision brings the case to the Department. The errors com- 
plained of i in your decision, are specitied as follows: — 

1. It-was error to dismiss said contest under the proofs submitted at the contest, — 


: whiel proofs are sufficient to warrant the cancellation of said entry. 
. It appears, from the decision appealed from that final proofs were offered after 


| contest was initiated, and: accepted and approved by the Commissioner, which said 
°e “pr oofs were taken without notice to contestant, contrary to the Rules of Practice in 


- such cases, which provide that. when a contest has been‘initiated against an entry 


2 _ no further steps will be taken to dispose of the Jand eovored Pye -such nay during 


| 2 the pendency of said contest. 


The objection first: stated i is. not well ites as ue espaoiy sub- 


2 mitted by the contestant’ at the hearing did not sustain his charges, 
_ and without a word of proof on the part of the claimant, the contest 


| ae should have been dismissed... The plaintiff alleged, but failed to prove, 


a cause of action against the defendant, hence a non-suit was in order 
Under these. circumstances, is he in-any way injured by the irregu- 


_ larities complained of in his second specification of errors? | 


‘The entry in question having been made prior to September 15, 1887, —- 
~ final proof. could properly be made without Srl of aotice of. 

intention to make the same. (9. L. D. , 672), | 
- Rule 538, of the Rules of Practice, mn amended, (4 i D., 250), pro- : 
vides that in. all cases where a contest has een brought against an. 


entry or filing on the public lands, and trial has taken place, the entry-- — 


i man may, if he so desires, submit tinal proof and complete the same, 
. with the exception of the payment ot the purchase money or commis. 


om sions, as the case may be, and should the entry finally be adjudged . 


valid, said final proot, if satisfactory, would be accepted, and final cer- 
- tificate issued, upon proper payment being made. 7 | 
In the case. at bar, contest had been initiated against an entry, the ae 

-day.of trial had arrived, and the plaintiff had submitted his evidence. 
“ To that extent trial had aren place. The defendant, in contradiction 
of the charges and testimony of the plaintiff, and in support of herclaim, ._ 

submitted the testimony of herself and witnesses. This testimony was _ 


for the north $ SE 4 and SW 4 SE 4 Seo. 90,7. 24N., B: 11 E,, Mont oo 
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Het. peauced to writing ‘upon final’ hae blanks, and | owas afterwards, sub- oie 
mitted as the defendant's final proofin the case. ake 
oe After you had dismissed the contest, which in * effect: “adjuaeed the ee os 
Pay oe entry valid, you, considered said final proof, and. found the same. satis- a 
en factory. You then: provided for its acceptance, in case. your judgment siese i. 
-. became final, and the entryman’ complied with. the provisions of Rule — ere 
83, as amended. I think this brings the case e within. the provisions, OF es 
- that amended rule. eet ee AN 2 Wig tee 
peareet Ge at would have been different; pethaps had it been necessary to con: | 
a sider the testimony of the defendant and her witnesses in determining ae 
the contest charges of the plaintiff, as it was held in the case of Foltz 
tae: B®; Soliday (13 L.D., , 663), that final proof could not be cousidered. as oe, 
_ part of the testimony i im a case arising under a pr ‘otest: against the ag... 
- ceptance of said proof. ‘That: was.a different case, however, from. the =... 
one at bar, as the protest filed by the plaintiff on the 22d of July, 1890, Pee 
- against the defendant’s final proof, cuts no figure whatever, the case — 
being sep of under his contest charges filed on the 22d ‘of ape, 
1890, 


In view of the itter: failure of the plaintiff. to saeeaia his charges: 
against the entry in question, my conclusion is that he was in no way 
injuriously affected by whatever irregularities may have occurred in 
the disposition of the case by the local officers, or ‘your office. When 
he failed to prove the cause of action alleged by him, he ceased to bea 


party in interest in the case, or in the subsequent erocesdines: except 


that he still had the right of appeal. This right he has éxercised, , and 
his appeal has been carefully considered. It would not benefit him to 
require the defendant to submit. new final proof, and I see no legal ob. 


_ jection to accepting that already submitted. ‘The decision appealed 


from is therefore affirmed. 
‘" . CONFIRMATION—SECTION 7, ACT OF wants 3, 1891. 


oo L, MoRRison. 


: | A pre- emption entry of ATAbaana iron land, based on a. settlement an filing made 


‘prior to the passage of the. act of March 3, 1883, by one who removed from land | 
- of his own in the same State to make such seetlomon ‘is confirmed by the pro-. 
a viso to section 7 i, act of March 3, 1891, if other: ise within the terms of said act. a 


a 7 Pirst Assistant Seeretary ‘Sims to the: Commissioner of the General Land - 


Office, Tune a4, (1893: 


On Pepradny 10, 1888, John L. Morrison. made pre. -oription cash iene 7 


see gomery, Alabama. — : 7 


weet) 4. OD February 1d, 1891, you ‘hela cata entry fie Shes ions as ae the mitt : 
i Wa of the SE 4 4 eo 30, tT. ae N,, R. i ee because said tract was: = oe 
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‘ ee by limonite ore and not subject. ae pre- eatin entry. before 
_ being offered at public sale, as directed in circular of April 9, 1883.” _ 
Morrison has appealed from your judgment to this Deparment: and . 
has also filed a motion asking to have the case disposed of under the 
provisions of. section 7 under the act of March 3, 1891 (26 Stat., 1095). 


The circular of April oe 1883, referred to'in your decision i is found in 
LL. D., 655. It was promulg ated under the act of March 3, 1883 (22 
~Stat., 487). This act provides as follows:: ae 

) | 


- That within the State of Alabama all public lands, whether mineral or otherwise, 
_ shall be subject to disposal only as agricultural lands: Provided, however, that all 
lands which have heretofore been reported to the General Land Office as containing 
cval and iron shall first be offered. at public sale: And provided, further, that any 
bona fide entry under the provisions of the homestead law of lands within said State 
heretofore made my be patented without reference to an act approved May tenth - 
eighteen hundred and seventy-two, entitled ‘An act to promote the development of - 
- the mining resources of the United States,’ in cases where the persons making appli- 
cation for such: patents have i in all other respects complied with the homestead law 
relating thereto. | | 


It was held by this Department i in the case of Naney Aun ‘Caste Rey 
L. D., 169),. that (syllabus),— 


- Where at the date of filing or eutry no mineral: was fone to exist the fact that . 
mineral is subsequently cca ed will not operate to deprive a settler of the. right © 
_ to perfect his claim in case he complies with all legal requirements in regard to ae 

- idence, cultivation and improvement of the land. Lands covered by bona fide per- 
fected or inchoate settlement clans cannot be offered at public sale under said act. 


And in the case of Thomas M. Knight et al 8 L. D,, 201) it was 


said, = 


I do not think it was die intention of Congress, as expressed, in aaa ick, that. 
actual settlers who had settled upon and improved lands not known to bé mineral m 
| character, prior to the passage of the act,- should be compelled to compete with 


others ata public sale in order to save their homes and improvements. 


It is shown in the case above that Morrison settled upon the land in | 
- question, having moved from. land of bis own in the same State, and 
filed a pre-emption declaratory. statement. therefor in 1881, and nee 
cash entry February 10, 1888. | 

The act of March 3, 1883, SUPP, provided that existing janeetead 
entfies, if legal in other respects, should pass to patent notwithstand- 
ing the passage of the act, and without reference to the act of May 10, . 
1872. Since the Department has held-that one-who has made a pre-. 


-emption filing and settlement is in as good a position under these laws 


as one who has made a homestead entry, and since Morrison filed his 
pre-emption declaratory statement and made settlement before the 
passage of the act of 1883, and is shown to have been au actual settler 
- on the land ever since, his entry is not such an one as may not be con- 
- firmed under the proviso to section 7 of the act of March 3, 1891, supra. 
It was not held for cancellation by your office until more than two years | 
had elapsed after the final receipt was issued; ae no contest or pro- 
(127 W- —VOL 16——35 
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a test had ever ‘been filed against said entry. BCs is therefore confirmed ‘ ae 
under the proviso of the act cited. | 


Your judgment is accordingly modified, and y you are » directed to i issue. oe ae 


a a patent on 1 the entry im question... 


“TIMBER LAND ENTRY-SECTION 452 Re 


— GILMORE ¢ ®, ‘SmIPson. 


: r cat 


7 ‘The eontition of the land ‘et the date of pirchase determines whether it is 3 of the ae 


character contemplated by. the act of June 3, 1878. 


7 One engaged as an agent. or attorney of othe rs in. securing pineemaation’ fein the nee 7 . : 
cords of the. local office for the benefit of such. indiv iduals, is not by such oe SPs 


ment disqualified anger SCC uiOn: 452 R. S., to enter public Jagd. 


| First Assistant Seoretary ‘Sims to the Coinmissioner of the General ‘Land oe 


; Office, June 22, 1898. 


On July 27, 1889, Nora Simpson made timber land casli entry (No. 


3367) of the N. 4 of the NW. £ and the SE. 4 of the NW. 4 of Sec. 26, 


T. 8 N., R. 9 W,, at Oregon City, Oregon. | dt 
On March 8, 1890, Neil Gilmore filed an. affidavit of contest against 


said entry, alleging in substance that said land was more valuable for 


agricultural than for.timber purposes, and that on May 14, 1889, the 


‘time said Nora Simpson applied to purchase said land, she “was em- 


ployed in” the local land office at Oregon City, by Williain T. Burney, 


the register of said office. 


A hearing was appointed. for May 14, 1890, at the local office, when | 
the parties appeared and testimony was submitted. a 

On June 23, 1890, the local officers rendered their joint opinion that 
said: land. was’ chiefly valuable for its timber, and that said Simpson 
was anole’ to make sone entry, and: was entitled to. a Deen for said | 


land. | 
On sell by Jetter of February 6, 1892, you armed their decision ae | 
_and dismissed the contest. . : 


A motion for review was filed by said: Gilman and by letter of tas 


23, 1892, you re-affirmed your former decision as to the character of 

| ee land but you: then found that said Simpson was “(an employe of . 
_ said office” at the date she entered said land, and was therefore dis. 
qualified to make said entry under the provisions of section 452 of the 
Revised Statutes; consequently you reversed your former decision eu ae 
o February 6, 1892, ‘and held said entry for cancellation, ge | 


AD appeal now brings the case to. this. Depart ment. 


ao Having examined the evidence I find that at the ean the testi- mete 
mony on both sides was confined to the charge relating to the character 

of the land. It appears that the land is rough and uneven, cutup by 
as gulches, with. @ second rate. soil, and covered with a cowie of timber eae 
oe eee mainly. of hemlock, » Sprnedis and. fir trees. ie gets 
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“The act of June 3, 1878 (20 Stat., 89), under which the entry was 
made, provides. that lands “valuable chiefly for timber, but unfit. for 
cultivation” may be sold as therein provided. In United States ». Budd 
| (144 U.S., 154, 167), this statute was construed, aud the court, in peak e 
ing of ie scope of the act, say— 
Lands are not excluded by the scope of the act beonuees in fie Fates, be large @x- 


a _ penditures of money and labor, they may be rendered suitable for cultivation. - It-is 


enough that at the time of the purchase they are not, in their then condition, fit 
therefor. The. statute does not refer to the paobauiisies of thé future, put to ‘the. 
facts of the present. 
Judg ed by this rule the land in dispate Hist be considered to hhave | 
_ been ‘ valuable chiefly for timber, but unfit for cultivation” at the date 
when said entry was made. I concur in your tivo opinions and in. that 
is the local officers upon this question of fact. | 
_- No evidence that Nora Simpson was disqualified to panenaNe said 7 
land, as charged, was introduced upon the trial. Apparently the con- 
testant arandoned that part of his charge, for he submitted no testi-— 
mony that she was ever em ployed in the local office by velar ji pure 
* ney; the register, or by any one else. 
The charge is that on May 14,1889, she was rr “employed in ‘ie local 
office by said Burney, as. register. . 
_. By your letter of January 18, 1890, before’ this contest was ‘initiated, 

you ¢alled on the local officers for a report as to her said. employment. a 

The register and receiver each made a report, with the affidavit of the 
late register, said Burney, who was in office on May 14, 1889, and with 
‘the affidavit of the register who preceded him in that office. 

The register, i in his letter of February 1, 1890, says in response—_ 

As to “ how long she has been employed in your offi ce,” the records of the office do 
not disclose the fact that she was pS OYEL, or at aruee time she commenced work 
in the office. 

It appears from this report that there i is no coco evidences that she . 
was an employé in the office, as charged, or upon the roll of gov- 
ernment employés. The receiver, in his letter of March 8, 1890, says— 


Not at the date of the initiation of said claim nor at the final entry thereof, was 
she employed in this office, nor engaged in any business connected ther ewith, except 
in those cases where persons required information or services not within the power 
of the officials to furnish for any reason; then such persons secured her services and 
. paid for them such sum as she and they shoald agree upon therefor. She was not paid 
- as aclerk in the office nor under oath to perform any duties therein, nor was she required 
to account to the office in the matter of her Eee but was at ren to. eneee 
of her time as her own will dictated. 


William T, Burney, by his affidavit of March 7, 1890, swears that he _ 


was register of said office from January 1, 1886, to Ana 1, 1889, and 
that on or about March 1, 1888, Nora Simpson began to perform: the — 
services in the local office as already described, and continued to do. so 

| until November 5, 1889. a: 


That she was notin the employ SP the goverment, nor ever sworn to perform. 
any duties or business connected with said office, nor was she accountable to the 
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ahaa or te the. reg gioter, ‘or receiver, for her : services, nor ever received! any remunera- a | 
tion from the government, or. ‘either of the. officers of. said office, for: the nS: a ; 
- such, or otherwise, that I remember of. ao 


This affiant was the register charged with, having employed 2 Miss | 


Simpson i in the local office. 


OL. 8. Barin, by his affidavit of M March 6, 1890, swears hint ie pre: a 


- ceded said Burney: in the office of register of said geal office, and after. — 
wards continued to- practice law. before. the officers thereof, and. that ; : © 
| said. Simpson was not siipposed. to be, nor was, an employé of said =o: - © 
~ office, enjoying only such privileges Pree rights. as every. other. person a 
| was entitled, and hadi in fact, the advantages OL? ea : a 
. These reports and affidavits masle bef .re the initiation of the present : «ieee 
3 contest, furnish all the evidence. upon the subject, and appear to me 7 
to neg ative’ the charge that. on May 14, ised, N ora: a ae was : 
employed” by the register of the local. office. | 


Webster’s definition of the verb “ employ” is vé To 1 use as an agent, of 


: servant, or representative.” Miss Simpson is reported to have ren- 
dered services as.a copyist, in making copies of maps, plats, aud other 


records of the local office, for parties outside of said office, upon their - 


application, and uot for the tegister or noc or any one connected 


with the office. = ° 
Section 452, of the Revised Statutes, upon which your decision is 
based, canceling said entry, provides as follows— — | 
The officers, clerks and employés in-the General Land Office are prohibited from 
directly or indirectly purchasing or becoming interested in the purchase of any of 


the.public land; and any person who violates this section shall forthw ith be removed 
from. office. 


This provision prohibits a certain class of persons fro m the. right -to 
purchase land, which right is accorded to citizens generally. It may 
be properly classed, therefore, asa statute against common right. 


Statutes against common right are those which operate excep tionally to the preju- 


dice of particular persons; - not laws of general application which happen to harshly 

. affect a few individuals on account of their exceptional condition, but laws which . 

- donot have such an application; those which operate, when they apply atall,to a | 

few, while the rest of the community are ou te en a are ee . 

2 strictly. ‘Sutherland. on Stat., $366: : Oe ee ie). oe ae | ; 

Again this statute further: inflicts the penalty of ¢ a summary removal ae 
from office of the offender. against. its provisions. In all respects iti 1S a 
penal i in. character. Penal statutes. are. those which 46 j impose any spe. 

3 . cial burden, or take away or impair ally. privilege or right. ” Idem §358. a 


Sti is. well settled that. such statutes are to be strictly’ co nstrued. 


- A penal! statute cannot be extended by: implication: or construction. ay panet te < 
oe. made to embrace cases not: within the letter, though. within the. reason. apd the... 
policy of the law. Although a case may be. within the ‘mischief intended to be _ 

; reinedied by 2 penal act, that. fact affords no sufficient reason for construing it so en 
as to extend it to the cases not. Ww ithin, the correct: and. ordinary meaning of its lan- te dwi Se 
- guage. ie Idem, $350. SF Ge: | ss 
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7 Such a statute should not be construed cc by equity, so as to extend 7 
it to. cases not within the correct and ordinary meaning of the expres-: | 
sions of the law.” . United States v. Sheldon (2 Wheat. 119, tN); ; see: : 


also Chase v. Curtis (113 U.8., 452). 

This Department has construed the statute in question 11 accordance 
with the view. that it is penal in its nature, and not to be extended by 
implication. In Grandy v. Bedell (2 L. D., 314), Secr onary: Teller, i in con- 
— struing this statute, says— 


It will be observed that the section quoted, aid this is the only statutory provi- 
sion bearing on the subject, does not extend to clerks in the district offices, but by its _ 
terms is confined to those employed in the General Land Office. Your office has, 
however, by rule, extended the operation of this statute so as to include clerks in the- 
local office and this Department held in the case of the State of Nebraska. Dorring- . 
ton (Copp’s L..L., 1882, p. 547), the defendant being at the time of making histimber - — 
culture entry a clerk in a local land office, that such fact was snfficient ground for — 
the cancellation of the entry. But in the case now under consideration; the entry 
- was allowed November 5, 1875, and since that time the claimant has apparently in 
_ good faith observed the requirements of the timber culture law so far as within his: 
power. At the time of the contest the claimant was not an employé of the district 
office. Taking these facts into consideration, and the further one that he was not 
by express provision of law incompetent te make the entry, Iam of the opm that 
it should be permitted to stand. : 


Under this decision Miss Sunpson ‘was not by express provision of | 
law incompetent to make the entry ” which she made July 27, 1889, and 

would not have been incompetent if she had been aclerki in the district | 
office, so far as the express provision of the law affected her. 

In the case of Richardson v. Linden (4 L. D., 77); Secretary Lamar 


held that the regulation of August 23, 1876 (2 0. L. L., 1448) prohibiting 


registers and receivers, their clerks and employés, “aud those inti- 
mately and confidentially related” to them, from making entries of pub-— 
‘lie land, could not “be made to defeat a statutory right.” 

‘This construction of the law was in force and effect when Miss ca 

made her entry on July 21, 1889. 

On February 3, 1890, this Department, m aie case ae Herbert 
MeMicken et al, (10 L. Ds 97), extended the scope of the statutes so as. 
to include an:employé in the office of the surveyor general of W ash- 
ington Territory as a branch of the General Land Office. In the case . 
of Herbert McMicken, on review (11 L.-D., 96, 98), it was considered asa 


fact of controlling importance that he receiv ed his. compensation from , 


the government appropriation. This decision was followed by the cir- 
cular of September 15, 1890 (11 L. D., 348), which prohibited all officers, 


clerks, and employés in the local land offices, “or any persons, aie -_ 


ever located, employed under the supervision of the Oominissioner of | 
the General Land Office from entering any public land, | 
Miss Simpson was not paid by the government, and I do not think » 
her case is governed by the decisions and circular last cited. Neither 
do I think that Miss Simpson was “employed under the supervision of 
the Commissioner of the General Land iiee ae she had come! of her = 
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aS - own time and. was ‘employed only by persons 5 outside of ihe ocak : land 5 ok 


eo office. She waived no statutory right by such employment, and no offi- 


ae eer of the government had power to waive any right. which she may, . : 


have under the law, as held in Richardson o. Linden (supra). ee ee 
The act of March 3, 1883 (22 Stat., 484), cited by you, provides— _ 


Sec. 2 . That registers and receivers shall, upon application, furnish plats of dia- 
grams of townships in their respective districts, showing what lands are vacant and 
what lands are taken, and shall be allowed to receive compensation therefor from 
the party obtaining said plat or diagram at such rates as may be prescribed by the | 
Commissioner of the. General Land Office. : 

This statute was construed by this Depar tment in the case sof Adolph: 
Munter, (3 L. D., 174) as not exelnding the public or individuals from 
free access to the records of the local offices for. obtaining information, 
or making copies ‘of the same, when the conduet of the public business — 

- would fairly permit it. The public, or ‘individuals, have a right toem- 


Oe ploy: attorneys or agents to do. this business for them, especially by the 2 x 
-..... permission of the local officers, Miss Simpson ‘was. SO eyes: and era 
| fae forfeited no rights ther aby. 7 





Your. judgment i is s reversed. ey oe foe 
‘PRIVATE CLATM—CON FIRMATORY STATUTES, 


oT ESSE ‘Fis. 


fe e ; In the gajadicatons of. priv vate: Sern the Department mast. follow atatntos yenact- 





ments, eyen thou gh it be conceded that such enactments are in violation of re ne 


treaty oblig ations. 


eae The statutory provisions witli rasiest to the oonairmiation of private slain in Florida. ok 


i coutemplate that all such claims, whether. founded npon perfect g orants or incom- | : | cs 
plete titles, should be presented. tothe board of commissioners for confirmation, aa 


or to Congress for final action, and that. all. such claims, not: finally acted. upon 


by Congress, shonld be brought. into the courts. for ailjudication ; and a claim 


not: confir med by the commissioners, or by: Congrcssionsl action, 4 is barred if Te | 
asserted i in the courts within the period specified. ; a 


| - ree ete y Sinith to the Coimminsner of the. General Tand Ofte, Fu une 22, 
41898. : 


On Tily 1 16, 1870, Mr. Charles M.. Furman iddvessed & communica- 
tion to the Commissioner of the General Land Office, claiming to be the © 
owner of Anastatia Island, in Florida, under a title derived from a- 
Spanish grant, made prior to 1763, to Jesse Fish, and that the said 
grantee and his heirs have had. eonaidons possession of said property 
from the date of the grant to the present time. ce 

On August 2,.1890, you rendered. a decision upon the. claim of. title : 


. 7 ‘heirs of Jesse Fish to Bad property, holding that the claimants having 
failed to. comply with the acts of Congress. providing for the confirma- 


- tion of such grants, it has never been” confirmed and has no Sane 


ot before the Jand department... 





From this decision the heirs of Je esse » Fish 1 have filea an. » appeal. 
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The appellants, AS s heirs of Jesse Fish, claim title to the whole of An 
astatia Island, containing about 10,000 acres, under a grant from the 
Spanish government, made prior, to 1763,. They further claim, that 
sald grant being a coral perfect, and valid grant at the date of the 

treaty of February 22, 1819, between the United: States and Spain, and 
having been so reported on December 31, 1825, by the Vominissioners 
appointed under the act to ascertain and determine titles to lands in 
Florida under said grant, said land was never the property of the 
United States, and the eon neh: title to the same is vested in the heirs. 
of said Fish. a 

‘The act of May 8, 1822 (3 Stat., 709), pr weed for tne appointment of 

commissioners to inquire into. the justice and validity of all claims or 
titles to land in the Territory of Florida, under any patent, grant, con- 
cession, or order of survey_made prior to the 24thday of January, 1818, | 
which were valid under the Spanish government or by the law of nations. 
and which had not been rejected by the treaty ceding the territory of 
East and West Florida to the United States... The act required all per- 
sons claiming title under such grant, or orders of: survey, to file their 
claims with said commissioners, setting forth the situation and bounda- 
ries, if to be ascerta?tned, with the deraignment of titles- where they 
were not grantees or prema claimants, and empowered the commis- 
—sioners to examine into such claims, and, if satisfied that: said claims 
are correct, to give confirmation to them; provided that the confirma-- 
tion should only operate as a releasé of any interest of the United 
_ States, and that said commissioners shall not have power to confirm. 

any claim or part thereof. where the amount claimed is undefined in 
. quantity, or shall exceed 1,000 acres, but in all such cases they shail 
report the testimony, with their opinions, to the Secretary of the Treas- 
ury, to be laid before Congress for its determination. 3 : 

This act was amended by act of March 3, 1823 (3 Stat., 764), eae: | 
viding that the powers of the commissioners, appointed | ander the act 
of May 8, 1822, Shall be confined exclusively to the examination of 
claims in West Florida, aud authorizing the appointment of three com- 
missioners to examine titles and claims to lands in East Florida under 
such rants and orders of survey: The 2d section of this act provided: : 


That, in the examination of titles to land before either of said. boards of commis- 
- sioners, the claimant or claimants shall not be required to produce in evidence,. the 
deraignment of title from the original grantee or patentee, but the commissioners- 
shall confirm every claim in favour of actual settlers at the time of session (cession) | 
of the said Territory to the United States, where the quantity claimed doesnot 
exceed three thousand five hundred acres, where such deraignment cannot be | 
obtained, the validity of which has been recognized by the Spanish government,.and _ 
where the claimant or claimants shall produce satisfactory evidence of his, her, or » 
their, right to the land claimed: And said commissioners shall have the power, any 
law to the contrary notwithstanding g, of deciding on the validity of all claims 
derived from the Spanish Government in favour-of actual settlers, where the quan~ 
tity claimed does not exceed ‘three thonsand five hundred {ucTes. on 3 4 
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: On December 31, 1825, the cominissio ners ‘reported ‘this Be i the SS 
Secretary of the Treasury, together with other claims that had been. Mise 
-- aeted upon by said commissioners, among which were the following: — 
_.« Report No. 1 of claims not exceeding 3,500 acres which had been cou. 
" firmed.by the conunissioners; Report No. 2, of claims not exceeding = 
8,500 acres which had not been confirmed, but which were recom. 
mended for confirmation; and Report.No. 3, being “Register of claims 
~~ to land exceeding 3,500 acres in Hast Florida, which are founded one 22°" 
ues patents or royal titles derived from the spanish. government, and which, _ 
in the opinion of the commissioners, are valid.” = , 
In “Report No. 3” appears the claim ofthe heirs of Jes esse Fish, which - het ae 
aa was reported by the commissioners asa claim derived from a conces- 
= sion, or. order of survey, filed June 19, 1795, to Jesse Fish, for 10,000 ae 
aeres of land situated on Anastatia Island. These claims were reported aoe. 
Sots to Congress February 21, 1826. (Am. State Papers, Vol. 4, p. ZOOe) gin, eo 
. By act of February 8, 1827 (4 Stat., 202), all decisions made by Meac . 
Pea commissioners appointed to ascertain elaine and titles to lands in the 7 
district of East Florida, and those recommended for confirmation under. 
the: quantity of 3,500 acres contained in the reports of the. commission-— ee 
ers, submitted to Congress by the Secretary of the Treasury, on Feb: 0. = 


 puary 21, 1826, were confirmed.. 


By at of May 23,1828 (4 Stat., 284), it was enacted that the one ee ae 
: contained in the reports of the commissioners of East Florida and a ue 
oe * recommended for confirmation by said commissioners shall be confirmed 
to the extent of the quantity contained in one square league, to. be 
oo ~~ located within the limits of the original, erant, and by section 2 2 it was: os 
| enacted: _ node ae 
That. no more than the quantity of acres contained ina league “square, ne be . cae 
_ confirmed within the bounds of any one grant: and no seunanatiol shall be effectual _ a: 
until all the parties in interest, under the original grant, shall file with the register SS Phnisty. O 


, # and receiver of the district where the grant may be situated, a ull: an a final release 
— ce of all claim to the residue contained in the grant. : ane 


a ‘The claim of Fish, being for a quantity seater! han: one square ee 
league, was controlled by the provisions of this act, and was only con cs 
* firmed subject to the conditions therein named. a. ty 
‘Phe heirs of Fish have never taken any action ander said dee mae . one 
in the meantime, two other: private land claims, based upon Spanish — 
-grants—to wit: the claims of Rodrigues and. Sanchez—have been | 
~ located-on said island, and segregated from the public domain. by the ie 
--- ‘United States survey made in 1835, against which ‘no protest was made — 
by the heirs of Fish, nor, indeed, does it appear that, any notice was 
taken of said. claim from ihe time that it was presented to the ¢ comunis- 


23 - -sioners until July 16, 1870. 





toes 


« Tt is insisted by appellants: that their title to" Anastatin Tan: ig 
under a complete Spanish grant, which was so considered by the. ae 
Spanish anuhorities aud the Vultee States commissioners, who reported hence 
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it to ‘be ralid for the full quantity eranted. ‘That the United States 
~never having acquired any title to the land covered by said grant 
under the treaty with Spain, it could not impose any condition upon 
the grantees, and no act was therefore required on the part of a heirs 


of Fish or of the governinent to perfect their title. 


The theory of their claim is that the act of Congress of May 23, 
1828, which undertook to confirm all claims of this natuye to the extent . 
of a ‘leamie square, provided the parties 1n interest released all lands in 
_ the grant in excess of a league square,.is in violation of the obligation. 
- of the government as established by the realy, and can. not therefore | 
"affect the validity of their claim. a 

Even conceding that this claim was a valid grant oak the Spanish 
government for the full quantity of 10,000 acres, or the entire area of 
Anastatia Island, and. that the act of May 23, 1898, is in violation of. 
the obligation of the treaty under which Florida was ceded to the 
United States, the departments as well as the courts are bound to fol- | 
_ low the statutory eune uments of its own government, and must be con- | 

trolled thereby. : | 
This question was fully considered by the supreme Poa eae 

of Botiller v. Dominguez, 130 U. S., 238, in which the court held that 
no title to land in California, dependent upon Spanish or Mexican 
grants, can be of auy validity which has not been submitted to and 
confirmed by the board provided for that purpose, under the act of 
March 3, 1851 (9 Stat., 631), or if rejected by that board, confirmed by 


- the district or supreme Court of the United States. 


 In‘that case, as in this, it was claimed that the grant was a complete 
grant, needing no confir mation, and thatthe grantee was not compelled. 
to submit the same for contirmation to the board of commissioners. 
- The material and controlling question, decided by the court in that case _ 
and which must control in this, is, that if an actof Cougress is in con 
flict with the tr eaty, the court is bound to follow the statutory enact: 
ment of its own ‘government. 7 . 

If the treaty was ¥ iolated. by this g general minbnte enacted for the pur pose of ascer-- 
taining the validity of claims derived from the Mexican government, it was amat- 
ter of international concern, which the two States must determine by treaty, or by — 
such other means as enables one State to enforce upon another the obligations of a 
_ treaty. This court, in a class of: cases like the present, has no power to set itself up 
as the instrumentality for enforcing the pr ovisions of a treaty witha foreign nation 
which the government of the United States, as a sovereign power, chooses to disre- 
gard. Botiller v. Doming guez, supra. 
This language must apply with greater force £% the action of the 
4 Department, whose duty itis to administer the laws as they are found 

in the statute books, and not to determine whether they are in viola- | 
tion of the Gorstituiion, or of treaties with foreign nations. - 

If this claim comes within the provisions of the acts of repeneny 8.7 
1827, ; and of May 23, 1828, its validity can not be recognized, for the 
reason that the claimants have failed to comply with the conditions pre- 
























: : . - sévibed by the sald: dots. ‘The purpose ‘of the el acts s prodidins Q" for : 7 ie 
the adjudication ot these claims was to ‘separate private property from — tee 
the public domain, to. enable Congress to safely sell the vacant lands in» 


_ the newly acquired territory, and “to accomplish this it was necessary 


-. that.all claims. of every description should be brought. before the Com- 
woe missioners, and that their powers of inquiry should extend to all.” 
eos United States v. Arredondo. et al., 6 Peters, 691; ‘United. States Uo20 
ee - Percheman, ic Peters, 51; United’ States v, Clar k, 48 Peters, 436-465, 
AL claims of every deseription whi tever, “whether arising under mie | 


ents, grants, « concessions, or orders of. survey were: required tobesub- 


mitted to the board of commissioners: for. confirmation, or to be sub- — 


~ Initted to Congress. for. final action, before. their validity could. be . 7: 


: - recogni: ized, and all claims reported. upon by the commissioners, whether - : 
: founded upon complete or incomplete titles, were “subject. to the pro- a 
_ visions of the act of Congress of May 23, 1828,. limiting the extent to — 


which confirmation would be made, and providing: that all claims to 


lands within the territory. of ‘Florida, embraced in the treaty between 


Spain and the United States, which had not been decided and finally 
. settled, should be brought by petition before the court within one year 
from the date of said act, or be thereafter forever barred. 

In the case of United States v. Percheman, supra, the claim involved 
was a complete grant subject to.no coudition. [t was reported to Con- 
gress January 14, 1830, in a list, with other claims rejected for want of 
sufficient evidence of title: The act ot May 26, 1830, confirmed all. 
claims which had been recommended for confirmation by the commis: 
sioners, but took no action upon the list of rejected claims. A petition 
was filed by claimant in the supreme. court for the district of Kast 
Florida, wider the 6th section of the. act of May: 23, 1828. The court, 


. after reviewing the several acts for the iuvestiaation: and adjudication 
of these claims, says that “these commissioners seem to have been 


: appointed for the special purpose of procuring promptly for Congress 
~. that information which was required for the iminediate operation. of the 


oe land office.” The court further Says: 


It is apparent that no claim was finally acted upon. ‘antil: it ee been acted upon 


re : tion, and, aiiouen: it had beow rejected by ti the board of com missioners, LS 

-. it was as much protected, until acted upon by Congress, as the Fish a eee 
a alain, which had been reported favorably. OS es ee oa 

ae | The commissioners. had no jurisdiction to. confirm ‘grants for. er ees 

phat 1000 acres, but merely to examine into and report to Congress such ©” 

+ ¢laims as are valid and ought to be confirmed. «No — was finally See 

oe as: acted I upon until it had been acted pon, by Congress.’ Bea 


c by congress; and it’ 1s equally app arent that the action of congress on the report eo oe 

i containing this claim is contined to the confirmati on of those titles which were recom-. oe 
~~. mended for: confirmation. Congress has not passed on. those: which: were rejected. eee 

: ee They hay of Rooms cron; lec ed submitted. to the court. = 
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In the case of United States V. Clark, supra, the court said: 


- The grant which constitutes the foundation of the petitioner’s claim, is a complete. | 
title, subject to no condition whatever, emanating from the governor of East Florida, 
who was the lawful authority of his Catholic majesty, for making grants and con- 
cessions of land, in that province. The decree of the district court, so far as it 
affirms the validity of this grant, is, we think, correct. But it appears to us to con- 
firm the title of the petitioner to lands not comprehended withinit. ~ | 


, If these were perfect grants, instr insically valid, and not depending 
~ upon the sanction of the legislative or judical departments, it would: 
have beet unnecessary to file a petition to obtain the decree of confir- . 
uation, bit for the provision of the act of May 28, 1828, which. required am 
all claims not finally acted upon by Congress to ie brought before the 


-. court for adjudication. 


It is apparent that when the court says, in the case of United States 
v. Wiggens (14 Peters, 334), that perfect titles nade by Spain prior to 
January 24, 1818, are intriusically valid, aid need no sanction from the» 
— legislative or iudictal: departiients of the government, it simply means - 
that perfect claims do not derive their validity from contirmation, but . 
there is nothing to indicate that it was not the intention of Congress to | 

require all claims to be substituted to the proper tribunals appointed 
to ascertain what claims are perfect, and that claims not submitted in 
accordance with the acts would not be.recognized. If this claim came 
within the provisions of the second section of the act of May 23, 1828, | 
its validity was recognized ouly to the extent of one league square, aa | 
‘upon the condition that the claimant would relinquish all in excess of - 
that quantity on or before May 26, 1831. If it did not come within the 
provisions of said section, then it was a claim not acted upon by Con- | 
gress, and is barred by the failure to commence the proper proceedings 
jin the courts within the time limited Doe the 6th section of Bo act of | 
May 23, 1828.. o- 
' From ‘the facts shown by this record, I can see no reason for the | 


recognition of this claim, which seems to have been practically aban- 


doned from 1825 to 1870 by failure to perform any act required. under 
the laws of Congress, and without protest against the action of your 
office in extending the public surveys over the island and restoring to 
the public domain all of said. lands, except that part segregated and 
set apart as the private claims of Rodriguez and Sanchez, and in pat- 
enting to the State a large part of this land as swamp and overflowed. 
In view of the foregoing, the decision of your office holding that said 
claim has no validity is affirmed, and the papers are herewith returned. 
With the record in this case, your predecessor forwarded the appli: — 
cation of various parties to enter lands on said island under the land: 
laws of the United States, and in his decision he directed that, if the 
“decision rejecting the Fish claim be affirmed, the applications will he 
returned to the local officers to act upon the same acportine: to their 
merits ae to settle all conflicts. . 
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os On Febru uary 14, 1891, my predecessor ditestal that ‘action: upon. the ce 

| applications referred to ‘should be suspended until the end of the then 0." 
_ existing session of Congress, in view of the following resolution, which Pes 
~ had. been introduced i in the. Senate on February 12, 1891: - 





ieee: _ Resolved, That the. ‘Secretary of the Interi ior be, and he hereby. is, esaced Koa: . o 
: Fi — pend all further action i im Tespect to admitting land. elaims: under the laws. of. the é : ae 
co. United States: ou the island of Anastasia, Florida, during the. present session of || 


.. Cong ress, and until the expiration of the next session of. Congress, males s Congres- 
/ _ sional: action on the subject shall have. been taken meantime. 


On February 13, 1891, Senator Pasco. requested that: this ‘Yesolution a = 


4 Sa@iodia go over without prejudice, stating that the probability i isthatit 2 9 
will - uot be further. pressed, and. such action. was taken. It does not. a 


oo 7 ; appear from the proceedings | in the Senate that any. fur ther action was... . 


taken upon this resolution, and it being no longer necessary tosuspend 
action upon. the application filed in your. office to make entry. of these. ~ . 
| lands, as. directed by: said. letter of February 14, 1891, the directions 
contained therein are hereby revoked, and you will take such action — 
upon said applications as may be right 2 and proper. 


HOMESTEAD—FINAL PROOF—ADMINISTRATOR. 


Joun I. CARLSON'S HEIRS. 


~ The administrator of the estate of a deceased homesteader has no -authority to sub-. 


mit final proof for the. benefit of the heirs. 


| First Assistant Secretary Sims to the ‘Commissioner of the General Land 


Office, June 24, 1893. 


I have considered the appeal of Lewis Tysdel, administrator of the 
estate of John L. Carlson, deceased, involving the homestead entry of 
said Carlson for the 8. 4 of NE. 4 and lot 1 of Sec. 4, T. 107 N., BR. 59 
W., Mitchell, South Dakota. 


It appears that Carlson made entry of said land Abril. 10, 1889, and oe 
a few days afterwards established his residence upon the land and con. 
tinued thereon until the-date of his death, November 9, 1888; that on. _ 
November 22, 1889, the administrator ads final proof. on said entry, 
and on December. 14, following the local officers issued, the final papers 


to the heirs of the deceased settler and in due course transmitted the 


‘Under date of August 20, 1890, ‘you advised the local officers that 


tos said final proof had bee rejected on the. ground that proot made by an - 
administrator, as such, can not he accepted, but directed that if one Of. 
_. the heirs of the deceased: settler would execute a final affidavit, such 

. heir being qualified as to citizenship, and file the sane e with the ee : 


ce : proot the defect would be: cured. i 7 | co 
The local officers advised. the administrator of the purport of your ae es 





° letter by registered: letter, but no action. was taken, cece one 





same with the current returns to your office for approval and patenting. tas 
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Under date of October 3, 1891, you held the entry for cancellation 
on the ground that said proof could not be accepted and also for the 
reason that patent could not be issued to an alien, said proof, showing 
that there were no heirs residing in the United States, but that his 
father resided in Sweden. ‘Again the administrator was notified by 
registered letter of this action but failed to respond. — 

On-April 18, 1892, you canceled the entry in question with ‘instruc. 2 
tiuns to so advise the parties in interest, whereupon the adininistr ator | 
appeals and. alleges substantially the following errors: 

In assuming that the heirs ‘of the said Carlson were aliens when the. 
coutrary is the fact. In holding substantially contrary to the fact that 
by virtue of a full compliance of Jaw by Carlson as to residence and > 
cultiv ration, the heirs have vested rights in the land, and that if the 
administrator had no right to make pr oof, then his acts and statements 
could not affect or be binding upon the neice: | 

It is a well settled principle ‘that the administrator of the estate of a 
deceased homesteader has no authority to make final proof for the 
benefit of the heirs.. Sec. 2291, Revised Statutes provides that in home- 
stead cases if the entr yman te deceased, his widow may make the proof, 
or in case there is no widow the heirs or clevisee may make the es oof 
aud if satisfactory shall be entitled to a patent. | 

In the case under consideration: it appears that Carlson died intes- | 
tate, anc left no widow, but that he left aoe who are the proper per- 
sons to make the proof. | 

There is no évidence st in this case, however, to show that the heirs ot 
Carlson have ever been notified, either detaally or constructively of . 
your action as hereinbefore. set for th, but on the contrary the local offi- 
cers have in each case addressed the notice to the administrator. 


ae 


In view of this fact and also of the farther fact that the deceased — 
settler had fully complied with the law for the period required by the. 


"statute and that the administrator states-in his appeal that Carlson — 
‘left heirs who are not aliens and may therefore ‘be competent to make 
final proof; furthermore that there appears no adverse claim to this’ 
~ Jand and the question is simply one between the heirs and the govern- © 
- ment, I am of the opinion that further steps should be taken to serve 
legal notice on the heirs as to the action taken by you in the case, 
_ therefore you will direct the local officers to call upon the admiuis- 
trator for any information he may possess as to the present address - 
of said heirs and thereafter serve upon them a rule to show cause why 
your decision canceling said entry should not remaill undisturbed and 
in the event the heirs make answer to said rule, you will readjudicate 
the case according to its merits; other wise your decision he stand 
affirmed. | | 
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we ae OF JUNE 15, Ro pia ciecieaa ae 


WAGSTAFF 2. CULP. 


i cash eat y under. section 2, act of June 15, 1880, made by one ‘who had. previously. 7 as 





executed a relinquishment of the original entry, operates as an appropriation of 


the land, w here it appears that said veliauishimont was the result or a mistake, | a . 


a oe and that no adv erse Tights are claimed thereunder. 


First Assistant Seer etary Sims to the Commissioner oft the General Land oe : 


_ Office, June 22, 1893. 


IT have tgasidered the appeal taken by. John W. ‘Wag staff from : your oo. 
decision of June 6, 1892, rejecting his application, tendered - November ed 
28, 1891, at Salina, Kansas, to make homestead entry. of the NW. 4 tof eee 


See, 11, T, 15 S., R. 5 W., 


Said land lies within the limits of ‘tHe scant to the Union Pacitic , aa 
Railroad Company by the act of July 1,1862 (12 Stat. 489), as: enlarged ce. 


by the act of July 2, 1864 (13 Stat. 356). 


By the third section of the act of J uly 1, 1862 there was, att we tes 


“said company oe | ge ess 


every alternate sectian: of public land, designated: by odd numbers, to. tie adie of os 


“five alternate sections per mile on each side of said railroad, ob the line thereof, and. cae : 
_ Within the limits of ten miles on each side of said road, not sold, reserv ed or. other- pee 


wise disposed:of by the United States, and to which a pre- -emption. or homestead a 


oe claim may not have attached, at the time the line of said. road is detinitely fixed. . 


~The line of said road was definitely located opposite said land on Moy * 


8, 1867. The land has never been ‘ offered” for sale. 


On March 22, 1866, David Salaerey filed pre- -emption HE 


- statement (No. 3628) for said land, alleging settlement March 19, 1866. 
On June 20, 1866, George H. Hall filed pre-emption declaratéry te 
"statement (2 (No. 2964) for said tract, alleging settlement June 16, 1866. — 
_ As these filings had: not expired at the date when the line of oa road. 
owas definitely fixed, they had the effect of excepting the land from the 
aD erdition of said grant, according to the express terms of the granting ik 


act. Union Pacific Ry. Co. v. McKinley (14 L. D., O37): 


On October 4, 1871, Charles C. Culp made homestead a entny (No - 


11,597) of said tract, which was then properly subject to said entry. 


On March 15,1877, said Culp executed a relinquishment of his right : 
to the land under ne entry, for the reason alleged therein that “T aa ee 


informed. that. the Kansas Pacitie Railway Company claims the Jand | oS 


aforesaid, and clai med the same before the date of my’ homestead entry. ne : . 
_ This relinquishment was in the form of an affidavit, duly signed. onde ave 


sworn to by said Culp. His. entry was canceled September. 14, 1877. 


On April 11, 1877, the said- company listed the tract and patent 2: oe 


“issued therefor December 31, 187%, 


On Jd uly 3, 1891, said Gulp applied. to parca the land under the oe = 
"second section of the act of June 15, 1880 (21 Stat. aca and filed a eo 
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‘quitelaim deed of the Union Pacific Railway Company as successor to. : a 


the Kansas Pacific Railway Company, executed June Le. 1891, by. the 
president of said company, reconveying said land’ ferttic government 
of the United States whereupon the local officérs accepted payment for 

said land fiom said Culp and issued final certificate (No. pete) s and 7 
receipt for the same. . 

Wagstatf’s application to enter, tendered November 28, 1891, was 
- rejected by the local officers for the reason that the land was covered 
by Culp’s cash entry. | 

On appeal, you held.that the Gaeuaee: of said relinquishment indi 
cated. that it was not Culp’s yoluntary act, and as uo rights had. 


“intervened between ‘his: relinquishment and his purchase, Wagstatl’s Pras 


application should be rejected. | 
- The second section of the act. of June 15, 1880, provides in part & aS 
follows— | cotta 
That parsane who have heretofore, under any of the homestead Poe sconkersa _ 
properly subject tosuch entry, .'. . .,. may entitle themselves to aud lands 
by pay ing the government price therefor, etc. 

It is contended that by his ae aaa Culp forfeited the benefit 
conferred. by said act. 
In Rice v. Bissell (8 L. D., 606) it was held that one who has ‘véini 
tar ‘ily relinquished his entry should not afterwards be allowed to set 

‘up a claim based upon said entry, unless upon a showing, as for 


instance of mistake in the execution of the relinquishment. such as 


would justity the reinstatement of the original entry.” In that ease. 
the entryman had sold his: relinquishment for fifty dollars, and it was — 
held that he was precluded from the purchase of the tract wnder the 


section above cited. ee 73 =. 
In Cole v. Reed (10 L. D., 588) the above doctrine is cited with. _ 
approval, and .it was held that as there was no evidence in the case - 


“that the relinquishment of the original entry was obtained by-fr aud, on 
_ or executed by inistake” the cash entry should be canceled. | | 


In the present case.there is evidence that the relinquishment. was _ 


given under a mis stake. No contest has been initiated, and no oppor- _ 
tunity has been given to Culp to defend the validity of hig entry. His 
relinquishment appears by its express terms to have been executed on 
account of the information that the railroad company made claim to the — 
land. The company actually listed the land betore the entry was can- 
celed. There is no evidence that the company did not claim the land 


as alleged. ‘The presumption is in favor of the validity of the entry. 


The company relinquished its title apparently for Culp’s benefit, and 

to rectify its mistake, and repair the injustice done to hin. “Until the 

entry is shown to be invalid, Culp is entitled to the land. . 
she judgment is affirmed. 





: Hn: Failure ¢ of a timber land Gvaltcate to personally: examine the. ne Vateie taking” ‘ rae 
application. therefor, does not call for cancellation of the entry where the appli- 
cation is: prepared under the instr ucetious and personal yeahs ision of the local 2 | | 7 





tee GO: ee ees TO THE ee ee 


@ “TIMBER, LAND ENT RY—APPLICA’ r TON. 


“Mary E. Garpyee. 


officers, and no adverse claims s oxist. 


a 


Ng “Fis st Assistant Seer etary Sing to rie Commissioner o the + General Land ae 


| Office, Tune 24, 1893. 


a et have consider ed the appeal of Mary. B. Gacancr fie om your ‘decision a : 2 
ot September 24, 1891, holding for cancellation her timber land entry — 7 


No. 8891, of the S. 4 of the SW. 4 aud the S. 3 of the SE. 4 of Sec. 23, 


- claimant, ‘in which: she alleges: that when she made her sworn state 
ment she went to the local land office and. made known to the register oS 
her wish to enter a tract of land under the timber and stone act, and =. 

oe thereupon he filled out a blank and asked claimant if the land was” 
te “more > valuable for timber than for any other pen oeer that he. did not eas 


nia 10. S., R 38 E., La Grande, Oregon, made May 3, 1890, eee she 
ea did not examine the land previous to filing her sworn ‘statement: for. | 
said land; citing as authority. for said: ruling the case of i. Wz Walker 
(11 L. D., 599). oe 


The record. shoe "Ss that. the epaate on. ieee wary 10, 1390, ‘filed in 
said land. office her sworn statement, allegi ing that she wished to avail her- 
self of the provisions of the timber and stone act of. Congress. approved 


June 3, 1878 (20. Stat., 89) and desired to pur chase said tracts; that she 
is a native citizen of the. United States, 5 52 years of age, and by occupa 


tion a house keeper; “that from my personal knowlédge (1) state that 
said land is untit for cultivation, and ‘valuable. for its timber.” The 


printed words in said statement—“ I have’ personally examined said 
land and,” have a blank. line drawn through them, thus showing that » 

the affiant did not mean to swear that ie had- 2 spepeonalny: examined 
‘said land.” — ae eae : 


After due notice the ae was ; allowed to m nake proof ine. pay- ; 


tenant for said land and eash. certificate Was issued. by the local officers. _ 
In her testimony. upon final proof claimant. stated that she made inspec- ie 
tion of the Jand “two weeks ago by passing. over and examining it. Mee 2 
On May 7, 1891, you suspended said entry, for the reason that “ the a 
~ claimant states in her sworn statement dated February 10, 1890, that... 
fe ‘She had examined the. Jand, knew iG, ‘was unfit for: ‘cultivation, and ep ieee 
~ valuable chiefly for timber, while j in her tinal pr oof she testifies that she 
: examined the land two oeaee. ago by passing over and. examining it? - 
You accordingly directed the local officers to call upon. claimant to a 
oe fur nish an affidavit explaining these conflicting statements.” | 


On September 7, 1891, the loeal. officers. transmitted the affidavit of | 
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ask her if she had been over the land before offering to file for it; that 
she was told that she did not have to go on the land before filing for 


it, and if she had known that such was the case, she would have gone — | 


on the same prior to making her sworn statement, and she did go on the 

land and examine it two weeks prior to making final proof; that she re- 

ceived information as to the character of the land through her sons. 7 
On September 24, 1891, yourejected her pros and held her entry nO ne 


-. cancellation, as sowosaiu: 


.On October 27, 1891, the local officers eeaneiiited: a motion for re- 
view of your said feeiied of September 24, 1891, enclosing therewith 


a certified copy of claimant’s sworn statement and her affidavit that ~— 


- she made the same in accor dance with the instructions of the local Jand i 
officers, | 
On N ovember 20, 1891, you denied. the motion for ves statin g that | 


— your action “is in conte mity with departmental decision in the case of 


LW. Walker” (supra). 
An examination of the entry papers tends to confirm the allegations a 


of the claimant as to the information of the local officers, for that por- ~_ 
_ tion of the sworn statement wherein the applicant swears ‘‘ I have per- 


‘sonally examined said land” is stricken out, and hence the assertion 
in your said decision of May 7, 1891, suspending said entry, that claim- 
ant swears in her statement “that she had examined the land” is not 
borne out by the record, and this being so, the case of L. W. Walker 
(supra), which you cite as authority, does not stistain your conclusion. 


- In that case the final proof of the applicant was rejected, and it was. 


held that—‘‘ Where the applicant falsely states that he has personally © 
examined the land and knows from his personal knowledge that it is of 
the character contemplated by said act, the right of purchase should 
be denied.” ‘The case at bar presents a very different state of facts, if 
the allegations of the applicant be true, and they are not denied. She> 
did not swear that she had personally examined the land, and hence. 
the very basis is wanting upon which the final proof was rejected in 
the Walker case (supra). Moreover, she made her sworn statement un- - 
_ der the instructions of the local land officers, who prepared her sworn 
statement, and must have known that she had not “personally ex- 
amined said land,” and they accepted her final proof and payment for 
the land. | | 
There is no adverse claim, and there is no evidence of bad faith on 
the part of the claimant. The land appears to be of the character con- 


templated in said act, and unless there be some other reason for sus_. 


> pending said entry than that shown in the record, it should be relieved 
from suspension and approved for patent. 
Your decision is therefore reversed. 


12771—VoL 16—36 
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_ PRE- -EMPTION ENTRY—SECTION 2260 R. 8. — 


Bover + v. BoRrvert.. 


ee es ‘The inhibitory provisions of he frst clause of Section 2260 R. 8, a toonewho ‘ 
holds land under a. contract of purchase, though the payments thereunder 


have not been completed at the date of settlement on the pre-emption « claim. 


/ Fir st Assistant Sear etary y Sims to. the Commissioner the Gener al Land ; 


Offee, Sune 29, 1893. 


| On May. 18, 1888, Rank J. Biinett filed ae pre- emption ee | . : 
7 statement for the NE.4 , Sec, 34, T. 12 S., R. 28 W., “Wa Keeney, a hore 


Ales sas, alleging settlement fhereon the 17th day of the same month. 


eal 4 — On July 6, 1888, Albert Je: Boyce made homestead entry of the s same a 
 Jand. 


After due. iotiea: Barnett. submitted his final toot on obras 9, - 


~ 1889, ‘before the clerk of the district: court. of. Gove county, Kansas, ; 
and on the same day Boyce filed his protest: against its acceptance, 


alleging that Burnett had not established a bona fide residence on the | 
land, and that he was holding the same for speculation, ete. The final 


| proer and protest having: reached the local. one : heaving was Or- 


dered. 
On April 10, 1889, Boyce filed an additional charge, oe “that at 


date of Burnett’s allezed settlement on the.land, he was holding under 


contract of. sale the whole of section 20, township 1 12. south, range: 28 


- west, in the same land district.’ 


‘After several continuances, the ie ‘was ipobmived: on the deposi- 
tions. of sundry witnesses. . The register and. receiver decided that Bur- 


nett was not a qualified pre- -emptor, because at date of settlement and | 
- also at date of his-final proof he was the owner of Sec. 25, T, 128., BR. 
28 W., , Kansas, “under and. by v vir tue of a contract of purchase f hom 


oo the former owner ther eof.” 


On appeal, your office, by decision dated December 15,1 1891, rever sed "he 
that action, stating : ee ee | : 


The defendant did not in my opinion, even if he had. enter a into & fante act to pur- es 


é chase : said section from the. Union Pacific R. R. ‘Comp any, or any other party, which. : te 
.. . is not established by competent. evidence, have sucli a proprietorship in said section. 
~. as.to disqualify him under. the first clause of section 2260, Revised Statutes, from 


ie = completing his pre- -emption entry. 


A further appeal. brings the case 6 this ‘Department; 


From the recitals in your said decision, it appears that said section at 


; oe - ee 25 was selected by the Union Pacific Railroad. company, J uly 2, 1886, | 
ae approved for patent October 10, 1890, and patented April 9, 1891. 





-- . It appears from the deposition of ‘Albert R. Heilig that he (Heilig) ie 

a ae took the testimony in shorthand, in July, 1888, ina certainlaw suit 
between Burnett (claimant herein) and one F.B. Strong; that he made 2 - | 
oO 8 a and accurate transcr ipt of the stenographie n notes of the pes 
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‘timony—three copies thereof being preser ved that Burnett testified 
on the trial in said law suit, and made the followin g feacroaael regard- _ 

ing his then ownership of and connection with said section 25: 
I purchased that (Sec. 25) on the 3d day of June, 1886, and paid a forfeit of $30, 
and held it for thirty days—that is, when I sent the money. It was bought by me 
on a contract made to me individually... I have carried it even since, paid DAROe, on 
it, and Strong has nothing to do with it. 

‘Witnesses Pluty and Freytag also testified ae Burnett told them 
repeatedly that he owned said section 25. 

It will be noticed that the charge that Burnett owned said Sec. 25, 
at the time of his alleged settlement on the land in contest, was made 
two months after the original protest was filed, and Burnett-insists (in: 
‘his appeal from the register and receiver) that “he had no opportunity 
to prove said allegation false and had no notice of the amended com- — 
plaint.” | | 

On September 11, 1891, he made an affidavit stating that at the time. 
he made his final proof he was not the owner in his own right of any — 
land, nor did any one hold in trust for him any land whatever. | 
- In the case of Ole K. Bergen (7 L. D., 472), it was held that the pro- 
hibition in the second clause of section 2260 of the Revised Statutes 
extends to a removal from land held under a contract of purchase, 
| although the payments thereunder had not oe completed. a one time 
of said removal. 

The same principle ula aisee mies as to- the first clause of that 
section, whicl prohibits the right ot pre-emption to one who is the pro- 
prietor of three hundr ed-‘and twenty acres of land in any state or ter- 
ritory. David T. Petty, 13 L: D., 95. Tf, as a matter of fact, Burnett 
had a cgutract with the railroad ean at the time he settled on the 
land in question, by the terms of which he would be entitied to the © 


said Sec. 25 upon completing the payments therefor, the fact that no 


- conveyance of the section had been made to him by the agents of the 
company at.the time he made settlement on the land in question, would ~ 


not relieve him from the inhibition contained in the first clause of sec- _ 


tion 2260. Such a contract may have been in existence, and he may 
have had the right to complete the payments on his contract, and yet 
he could say, as he did in his affidavit, ‘I was not the owner in my own 
right of any land in the United States. ” 

If. it be true that he made the statements under oath, above quoted, 
it would appear that he was disqualified from the right. of pre-emption 
when he settled on the land in contest. The railroad company obtained 
title to the land, and if Burnett has a contract from the company, a 
consideration. pain g paid therefor, by the terms of which he is to. obtain 
title to said section 25, when all the payments have been made, he is 
disqualified, 2 
 ° Itis true that the company did not own . the land at the date einen | 

. Burnett 3 is ere to have sworn that he purchased the right to muy: 
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“The | company dia not Select the land until one month liter: 5 pity its oad eo 
oe we to select the land was then doubtless known, and: ‘it: did select it, and : : 
received patent therefor; and in this respect the case differs from that’: 2.2: 

of Mantle ». McQueeny, 14 L. D., 313, where it was held that a con- — 

_. tract for the purchase of. land doen ae bring the holder within the 
-. inhibition of section 2260 of the Revised Statutes, v when the title oe =o 
oes said Jand is not in the vendor named in the contract. | ee 


oe. In the case just cited, ‘it was alleged. that. Mequeeny 1 had a contr act. oa 
ee with the Northern Pacific Railroad Company for the purchase of a sec- 


oe tion of land, and that, while holding the contract, he could not. pre- empt ae 
aba : ; other lands. It appeared, however, that the company did. not own the. | 
a. land, and therefore the contract for. its sale could not be’ enforced ; og” 
ae, hence, he was. not prohibited from pre- empting other land. Not ces fo 
_ however in the case at bar, if Burnett really has such contract, capable 
oe of being enforced. “Although the company did. not. own said section — 
25 at date of its alleged contract to: sell the same to Burnett, yet. the. 
selection of the section was made prior to Burnetts alleged. settlement 


on the land in controversy. “The company,. having subsequently ob- 
tained patent, would be estopped from denying that it owned the land 
when the alleged contract was made,. and, if made, the same could be 
enforced in the courts, npoE: the ae formance eby:! Burnett of his a of 
the contr act. aa 

There 1s. nothing in the feed. ae which Aiscloses the form of 
the alleged contract between Bur nett and the company. -_ , 

Section d- of the Statutes of Fr ands and Perj juries pamngraph 5 3161 


of the General Statutes of ‘Kansas, 1889), provides that: 


No leases or interests of, in or ‘out of lands, exceeding one. year j in ‘dutatien ‘shall 
at any time hereafter be assigned: or granted, unless it be by deed. or note, in writ- 


“ang, signed by the party so assigning or gr anting the same or their ag ents thereunto 
lawfully authorized, by writing: or by act and operation of law.. a 


Its. not. shown that there is such a contract in eine within. the 


| ae - statute of. frauds as would. support a suit for. “specific performance on 
an the alleged contract’ between Burnett and the company; and even the ee a 
2 “payment of the $30 on the contr act would not. take the case out: ‘of the” °." 
- - statute of frauds, . in the absence of a contract in | writing. Northrop, ape 
_ v. Andrews, 39 Kansas, 569, , aes 
- From the facts disclosed 4 in the record, it. can hot i satisfactorily Lie ee 
determined as to Burnett’s qualifications to. enter the land in question, | 


_-. While the proof: relating to his alleged contract to purchase the rail- 





oS Toad: land may not. be sufficient to support a suit for specific per: ‘form: Le 
«ance, yet I think it is sufficient to put the Department upon further 
|. inquiry before allowing this entry to be made; and, inasmuch as Bur- 
oe : nett claims to have had no opportunity to disor ove the allegations as oy 7 
to his ownership of the railroad land, I deem it best to remand the case an i 

a as for a hearing, when he will be affor dea that opportunity. | ae 


| Evidence should be taken 1 showing what contract, if we he had, with 
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the company as. to the purchase of said Sec. 25, at the time he made: 

settlement on the land in controversy, and whether such contract was | 
a subsisting one when he offered proof, the nature of the alleged con- 
tract, and whether it was consummated. If it be shown at the hearing 
that the. alleged contract had no existence in fact, and he had no per- 

sonal interest in the railroad land which could ripen into pr oprietor- 

ship, his final proof will be returned to your mts and the case adju- 
_ dicated on its merits. | 

The decision appealed from is accor dingly modified. 


- HOMESTEAD—ADJOINING FARM ENTRY. 
RusH v. BAILEY. 


A life tenancy in the original farm is on sufficient to Support an adjoining farm | 
entry. 


| First Assistant Secretary Sims to the Commassioner of the General Land 
«Office, Tune 29, 1893. 7 


I have considered the case of Isabella Rush v. James B. Bailey, on 

appeal by the former from your decision of May 19, 1892, rejecting her 

application to make adjoining farm homestead entry for the SW. 4 of | 
the SW. 4, of se 7,7.958., R. 11 E., Huntsville land district, Ala 

-bama. 7 

_ The record shows that one, John F¥, Farmer had an entry of mera 

- for this land, and that on January 26, 1891, Mrs. Rush filed an affidavit . 


of contest see ast it, alleging abandonment as the grounds of her 7 


charge. Upon due notice a hearing was had; Farmer made default, 
testimony was taken, and upon the case presented, the local officers 
recommended the cancellation of Farmer’sentry. No appeal wastaken, 
but before your office acted upon the matter, James B. Bailey filed the 
“ relinquishment of Farmer’s entry, and inde homestead euny for the 
land. 
When the local officers discovered their inadvertence in alioniig this 
entry, pending the contest, they wrote your office, transmitting the 
record in the case, and asked for an order directing what they should. 
do, and by your office letter “H,” of April 14, 1891, they were directed 
_to advise Mrs. Rush that she would be allowed ahittp days to make ap- 
plication to enter the land, and upon such application being made, a 
hearing was ordered, to determine the respective rights of herself and — . 
_ Bailey. There is no application found with the papers in the case, but 
the hearing was duly had, and upon the case presented, the local of. 
ficers found in favor of Mrs. Rush, and recommended the cancellation 
of Bailey’s entry. | 
From this. action Bailey appealed, and you, upon considering the 
case, reversed their decision, rejected the Rush application and allowed 
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BOs = Aho entry of Bailey to remain “intact, from which decision ais, Rosh Be 
eae appealed. E 


~The record and avitience i in the case. are nk tha: but one Giiestion: | 


se ‘remains, to. wit: Is Mrs. Rush qualified to make adjoining entry? 1G is a 
quite clear that if she is qualified to make an adjoining farm home- — 
-. stead entry for the land, she should be allowed to do so, as her contest 
«affidavit is shown to have been true, and therelinquishment shouldnot = 
be allowed to defeat her preference right; but her right to make the Baten hs 

| entry depends upon her title to the land ‘on which. she resides. ye on 


She is the widow of Frederick Rush, deceased. The will of her late -” 


| husband, by duly certified copy, is in evidence. By. the second item in 


said will the testator says, “I give. and bequeath to my. beloved wife 
Isabella, one hundred and twenty acres of land, to wit, ... . . to be 


“set. apart as a homestead for the term of her natural life,” ete. It . 
appears that other property was given her, and among this a five- acre 


tract of land, on which is a grist mill. The will directs the sale of cer- 
tain other lands to pay testator’s debts, and the excess, if any, to go to’ 


-the benefit of his wife. He further directs how the homestead, mill, 


and other real estate, and any remaining money and chattels shall be 
distributed among his heirs, upon the death of his wife. - | 

It is apparent from this instrument-that Mrs. Rush is onlysa tenant . 
for life by the devise of Frederick Rush, her late husband, the fee being 
in his heirs. Her attorney, however, claims that you.erred in holding 
that she was not the owner of the land, and he insists that.‘ she owns 


the land absolutely, during her life, and. lives upon it” , and ther efore ¢ can 


make the adjoining entry. , 
In a later brief, filed in this Department, he claims that Section 2289, 
R.8., was amended by the act of March 3, 1891, (26 Stat., 1095) and 
by section 5 of said act the word “ owner” is qualified by, and synony 


. mous with the word “proprietor. eo confess that I am unable to find . 
“a0 the amended. statute any Warr ant for the latter proposition. | 


The paragraph relating to entries of contiguous: land, in the section - 


a a amended, is identi¢al with that. of the original section; each uses ‘the | oT ee 

os - words “ owning and. residing on land ” and “so. already owned and we oS 

~ occupied.” I do not find that it uses the word “ proprietor”, or any = 
: words relating to title, except the wor ds owned and gas oyeh last 

: is used as the equivalent of “residing on.” 7 ago ate 

: The contention that she i is ‘the | owner is. not maintainable andes com- a : 

mon law, or the law of Alabama, and not being the owner, she cannot tale 


_ . make t the pr ot entry. Your decision i is s therefore affirmed. 
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To make homeatendl antsy of. ana em 

aoe " braced within the existing desert entry of 2 
- another. should be rejected; but ifa prior > 

_séttlement right is alleged, a » hearing may. ; 





_- ‘be allowed: Siete als Peaaesc ada las eee eet abana: so | 


_ Based on. ‘preliminary - affidavit executed 
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- | of August 18, 1887, confers 110: right that can : 
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48 sonally exaniine » the land before making, 
.. does not defeat the entry where the appli- 
- cation is made under the instructions of the - 





"Attorney. - ota a 
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Page a 
% ‘Contest. a 
See. Contestant. 


successful contestant at the initiation ofhis .— 


Order of, is final as to the rights of ane 
i entryman. inthe absence of appeal, and no : 





“ accordance myGh laws 2 20s e toes = duets oee B53. | 


. the basis of the application epee ee pie es 


‘ i . by a.copy of the decision com plained Oh Bie 48 2 + 
PF PS | os | oe ~ General Land. Office of jurisdiction to hear. . 


“SU COPYING A. cin taped lw mete ienans BR, 


~ See BLntry (sub- te, inter Culture), < 





GENERALLY. Se as 


_ Agaiust final ae, can ne: proceed: . at 2ses 


Tag “hearing: until such action. is. authorized: ‘by. ots 
: the General Land O60. ews Re tied sed Ga. 


Affidavit of, if not properly corroborated, 


Affidavit of, if made upon facts within the: 7 


knowledge of the contestant, maybe corrob-. 
~~ orated by witnesses who testify cn ‘informa-_ 2 = 
ir tion and belief; but if the contestant’s alle- ee 
ee gations rest upon information and belief they . 
-| » should be corroborated by witnesses whose» 
|. statements are based on mper sonal knowledge a 
= OE CNG Ta0Se hoe Se Ses ie wae sae 391. 


Not accepted during the pendency of pro oo 


— ceedings: ou the part of the. government... vets. BS 


‘Proceedings by the. government are NO. 


Against an. entry that is ‘involved ina 


ee pending. application for the. right of amend- a 
~ local officers and no adverse claim. ete pais ment that necessarily: calls for a cancella~ oe ae 
; | >. tion: of such entry confers. no right. . “eseueee MEO ees | = 
_. Affidavit of, filed during the pendency OR. re 
a prior, confers no right if the entry is can- a 
- celed under the prior proceedings, as against 
.- the intervening | application to enter filed 
_ bya third party” after - the. cancellation, of 
- the entry under attack ......- uc eecee ated pe ck ae 


Should. not be. allowed. to ied while 


= the. section including’ the land. involvec is: 
suspended from entry on account of conflict 
“| with a private claim Ss aia — 
‘Not initiated by an’ goulleedet to enter: Saat 
land embraced within the claim of another-. 44° 


A, defendant, who élects to plead. a statu- oo 


“not be canceled without giving the centry- | i : tory defense, and submits no evidence, is : 


.- 9) man an opportunity to be pean iu | defense oe 
Pg OMe ENUEY jee ax astute wee eee es eg ile 
By inadvertency, and the inveryentinn of 


DrsEert LAND To . 
- Death of dependant fs evens abo until 
his heirs. or ‘personal representatives, are 


substituted as defendants, and are brou ght 
a: into court by proper salou or eae = 
0. ApPpeaL <2... oll eee eee eee 146 a 


In case. of joint, where all the Seontestaite: 


i unite in similar charges, such comnion alle. 3 
gation may he taken in corroboration of the. ie 
_- separate affidavits of.......-..-- fico Sigalen ee 329, _ 


Phe pendency | of: a. departmental order Le 
suspending | an entry deprives the local and. 


Application - to. proceed. against: & sus-— 


pended entry. should be held until the sus- 
a pension is removed, and where the orderre- 
-. moving the suspension recognizes thie right. oe. 
“| -of. the contestant to proceed, an interven- 

-- ing. relinquishment will not defeat such. 


: a bar to a, where they are abandoned with. ne: 
sof ; : out a hearing therein eer er eee nee ; 22° : : eZ - : 


not entitled toa furtherhearing in the event. - = cu : 
his dofense i is held not good....-- seeeed se - 848 


Tight. “s sreneest ah 3 ee : ese ao dee e = as = aed a 3829 . : 








- Page. 
Offered pending proceedings by the gov- 
ernment should be held subject. to the Te- 


sult of such proceedings...-.....2--. 240-55 ae | 


Filed at a time when the entryman is en- 

_ gaged in curing his default, will not defeat 
his right to perfect his claim, where he has 

' shown dilligence from the first, and his fail- 

ure to effect reclania tion is due toa mistake. 366 


Homesrmap. : 
Leave of absence granted under section 8, . 
act of March 2, 1889, does not preclude a, dur- 
ing such period on account of non- -compli-- 
supe with law prior thereto. eae eetiee sok 348 


TIMBER CULTURE. 
For default during period the comaanie. 

plat is suspended will not lie......-.. eee 403 | 
It is a good defense to a charge. of failure 

to cultivate to show that the contestant had 

control of the land for purposes of cultiva- 

= WOM sa Sines dae cbneu awed ecda veda weece 365 
Judgment of cancellation not warranted 

if the specific charge, as laid in the affidavit 

of contest and notice, is not sustained by 


the SVIMOUCE cos satinannesewetewetensdengees 380 
Contestant. . | 
Validity of a contest is not affeeted by 
__ the fact that the contestant is a minor...-. 403 
Who desires to maintain his status as such 
must pay the expenses of a rehearing...... 481 


Preferred right of, uot defeated bya re- 
linquishment, and the intervening entry of | 
a third party filed during the pendency of 
Phe CON TERE ocies secoe ee oe kl o Swtee serene 514 
Right of a,to proceed against an-entry. 
not defeated by an intervening relinqnish- 


A successful, who tenders all. ‘the fees re- 
quired of him by the local officers at the 
time he applies to enter, loses no right that 
can be taken advantage of by au intervening | 
entryman, if the amount of the tender’ is less 
than the legal fees -.......222..122-2- 2 ee eee §14 

The preferred right accorded a successful, - 
by the act of 1880 may properly extend to 
an agricultural claimant who successfully 
contests a mineral claim .......1....2...22. rag 

Act of May 14, 1880, amended, sothat heirs 
of a deceased contestant may proceed with 


the suit. Circular of January 9, 1893 ...... B84. 


_ A pre-emptor who appeals from the rejec- 
tion of his filing is not entitled to a prefer- 
ence right as a successful, if his appeal re- 
sults, on examiuation of the records,;in the | 
cancellation of a prior townsite entry-..... 127 
Preferred right of a successful, can not 
be defeated by an application to purchase. 


under the act of June 15, 1880....-......-.. 183 . 


Who attacks a homestead entry of land 
that is enibraced within the prior desert 
entry of another, against whom no default 
is charged, acquires no preference right in 
the event of SUCCESS & cose s ee ce css seaweed: BLO 


Pag e 
During the period allowed for the exercise 
of the preferred right of a successful, the 
land involved will, be reserved from other 

Hib MORAL Ose eb acta eo Mact lacus: asee- B04 - 
The act of July 26, 1892, amending section 
2, act of May 14, 1880, and providing that the 
heirs of a deceased, may proceed with the 
contest, is bot applicable where the contest- 

ants die prior to said. act Bein eis Wis siatereisemete - 340 


Decision. : 

Of the local officers as to the facts is en- 
titled to special consideration, and the fact 
that they personally inspected the premises 
adds to the value of their conclusion beats 85 


Declaratory. statement. 
‘See Filing. 
Desert Land. | 
ateuly reclaimed and ‘held by another 
ob subject to entry..----.-...--.e seen ences 40 
aah of, entered since the act of March 3, 
1891, is one dollar and twenty-five cents per 
acre. If such initial.entry has been made 
on double minimum basis, credit for the ex- 
cess may be allowed on final payment-..... 170 
The act of March 3, 1875, providing for 
the entry of, in Lassen County, California, 
~ is repealed by the. amendatory act. of March 


S180) ache ueeaek es te ou ute esas ie 467 
Ditches. 
See Right of Way. 
Donation. ; at 


There is no right in the parents, or their — 
childreu (as orphan heirs), to initiate a claim - 
if the death of the parents, occurs before 
they reach the State (Oregou).-.-.--.--.--.. 202 
An adverse right existing at the date of 
the act of August 6, 1888, defeats the con- 
firmation of-a claim thereunder -..-..-.--.- 202 
_ A claimant who has not fully complied 
with the terms of the law has no title that — 
can be conveyed by devise .-...---.-------- 4.90 
Section 8, act of September 27, 1850, pre- 
scribes no limit as to the time within whieh © 
the heirs shall file proof of compliance with — 
law up to the date of settler’s death; andthe — 
failure of the widow to submit such proof. 
for a term of years, does not defeat her right - 
to perfect title ..... Wepeeehers steve sene a= 400) 
Entry. 
See Cancellation. . 
GENERALLY. 7 
One engaged as the ageut or ere of 
others in procuring information from the 
_ records of the local. office for the benefit of 
such individuals is not by such employment 
‘disqualified under section 452 R. B-, to euter 
Diablic laud ccs des eae aks 546 
- Should not be made for land under a sub- 
divisional description not shown by the | 
Public surveys: cas secseeeccsetzecss. eevee aod 
Failure of local office to make proper 
record of,can not prejudice the claim of 
one who has fully complied with the law... 187 


contestant. 


es | ae 


| - Will not be. allowed for Jand that is sub-. ° 
. ject'to the ‘preferred ae. of: a snocessful, 


Will not be. allowed to embrace. a ‘tract 


_ actually sold by the government to another’ ey 
in. accordance with the claim. of such pur- 


- “chaser, but. not described in the “Patent. | 


- Should not be. canceled on the ground. of . 


fraud in tho absence of clear aud: convincing ; 
Prootes sso, ee omemsenses cee eee yes otea ae 180. || 


Should be. reinstated swhere canceled 
through inadver ‘tency, notwithstanding the: 


intervention of an adverse claim... Se ainiaats? 353. | 
Right to reinstatement: can not. be recog- 


suined wheré the adverse action has become. 


. final, and the claim of another intervenes.. 404° | 


. ~ Canceled on ‘relinquishment. prior to. is- - 
.. suance of final certificate, and the land a 
entered by another, can not be reinstated — 
for the protection of a transferee who | 
. alleges that the relinquishment was in 


; fraud of his rights, in the abserice-of evi-. ot 


“dence connecting the intervening ene yen: 


° with such fraud. shefgtasai eats arate See cee, NSD Pris Lb 


An inter vening ady erse claim: defeats an’. |. 
"application to: change or PINON 22 syns ae evur S18), 


The right to amend is defeated by a an in- 
tervening adverse claim... 2. 

‘May ve so amended, in the absence of ae 

verse claim,as to avoid conflict with the sub- 

- sequententry of another though taking land | 


not. originally applied for, where good faith 


is manifest and the parties were’ misled by 
error of the local office....:2-.22¢./220:-2-- 171 
The heir of a deceased homesteader can i 


not secure an amendment of the original by - 


- anew entry under seetion 2 act of March 2, = 


= PU BBO see Se eee ss Ay 350. 


Right. to make seboud awarded on. the 
: assumption that-no adverse claim exists, 


- will not defeat the Beige ztarvening:c claim : ‘. 
‘of another. wees tee erates eaten gee enberacdenes 267 : 


sy Confirmation, ‘Sutton cs Aor . 


OF ‘Marcu, 35. 1891. 


“The rule of April 8, 1891, for the aisposi ze 
tion of cases under said section is. not ap-. 
plicable to cases cea ies for disposal it in their 


A case involving the reinstatement of an 


hae entry can not be advanced ‘for considera- As 
~ tion on motion for confirmation .....-.....- 358 — 


The General Land Office has no jurisdic: 
-tion over an entry confirmed. by. section 7, 


= except to pass the same to patent. geveeoyes: AO) 


. An entry cauceled by a decision that be cs 
comes final prior to said act is not contirmed 


_. An entry canceled prior to the act is not 
confirmed; nor does the pendency of pro- 
ceedings under permission. to show cause 


ay why sucb eutry should be. reinstated bring oe 


it within the confirmatory ce oF said. 








IN DEX. 


The cule of an anidivided inter est: in an 


. | entry does not bring it within the confirma- ae 
‘tory operation of said section..... Bin c acd eee ae 


Confirmatory provisions of the section, és 


for the benefit of bona side purchasers, éx- 
tend to a pteremption: entry, based. on a sec. , WS ehh ete 
‘ond filing (2.022022. peoa ied lester nase a): eee 
issued. to him... 12. ee oe ee ~ 69 | hee 


Provisions of, for the baneat of ineum- 


- brancers extend to-a homestead entry made | 
> by one who-had previously secured title to : : 
. another tract. under the homestead Jaw -... 54000 


An entry is confirmed under the body of | 


said. section, though. the. entryman did not 
at the date of entry occupy the status of a. 
citizen, but the. facts were then made known : 
i to ‘the local officers... Siiwaae past nae ar 1 ae 


Failure of the. entryman. to. ee with 


: the law, and knowledge of such fact. by his 
immediate transferee, will not defeat, confir- 


mation for the protection: of. ee neeauens, os 


| : bona fide. purchasers ..-..-+ RE rae owes ie 156° JS 


For the benefit.of one who in zood faith 


- buys the land prior to March 1, 1888, not af-. 
fected by the’ fact that the final. deed cor- 
rectly describing the land was not executed C 
~ until atter said date......2....2.0.0 eee ee et , 518 


_ Execution of mortgage. on the land, and 
contract to. sell the standing timber thereon, oe 


he prior to final proof, do not defeat confirma- ats 
tion of an entry made in good: faith .-...:.. 156 


- -Pendency of application to. contest an 


-|o> entry at the: passage of said act does not de- _ 
~ feat: confirmation for the benefit of a trans-. — 
|. fered’. sy... 26: edstieas Spame wealeite bom en ceuwe 8 
_A purchaser of land. sold under a power 
of attorney that amounts to an absolute — 

‘gale- of a soldier's additional homestead . 


right, prior to the exercise thereof, is not a 


ene fide purcliaser under said section ...-. 484 . | 


An ineambrancer whose right is acquired _ 


— after cancellation ‘of. the final certificate can 
not. invoke the provisions of,as & bona fide 


purchaser, as Leis charged with record no- 


tice of the cancellation - babel eeeadevereceees 140. 


A transteree who, prior to ‘purchase, ex: | 


| - amines” the premises, can. not be considered 
a bona fide purchaser, ’ where an examina: — | 
~ tion would disclose the: fact that. the entry- 


7. man had not ‘complied with the daw... 2. 858° 
“regular. order..... ee ee ee eee ~ 386 


A charge. of fraud, and that the. trans- _ 


_feree had. knowledge thereof, should be in- | 
vestigated before determinin g wh ether the . 
entry is confirmed under said section ...... 338 


- Transferee ofhom esteader who makes cash 


Page. . 





entry nnder the act of June 15,1880,inthe: 
“presence of a-contest, is not-a bona fide: ‘pur- 
chaser; where he has full knowledge of the - 
2 | asserted adverse claim: of. the contes- 
thereby :....---2-- aeeiaarewan ee ee 358.) ° ne : 
hee claim of prior Indian oceupancy set up 
- to-defeat: confirmation under the body of | 
| said’ section, can not be entertained, where... 
| the entry was allowed in aecordance with 
= existing regulations, and: the claim is. not - 


| section... Sasa Did iceu Meeeeh oceey eae ean yearn tf, _ asserted for-a term of ieee ran 18 


. 


INDEX. a -_ 571 


Page. 
| Pre-emption entry made by one who had 

previously filed a declaratory statement for 

another tract is confirmed. by the proviso, 

if otherwise within terms of said section... 465 
Pre-emption entry made by’a settler that 

moves from land of his own to reside on the 

public land, confirmed by the proviso, if 


otherwise within the terms of said section. 467° 


Pre-emption entry of Alabama iron land, 
based on settlement and filing made prior 
to the act.of March 3, 1883, by one who re- 
moved from land of his own in the same 
State to make such settlement is confirmed 


. by the proviso, if otherwise within the terms 
Ol SAIC BOs oss tee seueun pcs scaeSe soe nedasl ee 


A. pre-emption entry mace by one who. 
enters upon. and uses the land for purposes’ 
of business only,.and in fraud of the posses- - 


. sory right of an Indian tribe, is not con- 


firmed by said section...........-----.2+.-- 209 
A pre-emption entry including » double 
minimum land, erroneously allowed at sin- 


~~. gle minimum price, is not confirmed oy the . 
S"PEOWIRO eines seuss oe aioe eset ata Matera okies 407 


DESERT Cay, 


Can not be made under the act of May 26, 
1890, on a declaration executed before a com- 
missioner of the circuit court outside the 


county in which the land is situated..... ie 271 


Right of an assignee under an assignment 
made prior to April 15, 1880, can not be de- 


 feated by a subsequent relinquishment of 


GHG OO y 2-55 escheat sed sake oes 167 
The period of time covered by the De- © 
partmental order suspending entries at Vi- 
salia should be excluded from the time ac- . 
corded by statute for reclamation and final 


PNOOL. sncsoco. ies ee eeweenneeune tee een 166 


Made under thie Lassen county act of 1875 
since the repeal thereof must ye canceled; 
but the claimant may, if qualified, make 
new entry under the amended act with 
credit for amount expended in reclamation. 46 

Equitable confirmation in case of failure . 
to submit final proof within the statutory 


- period, not defeated by a contest directed 


against the subsequent entry of another for 
THe Same brah seeds vee eo hets ce caceataceews 310 
Right of entryman, who as shown dili- — 


_ gence from the first, to perfect his claim 


not defeated by an intervening contest, 
where failure to effect reclamation within 
the statutory period is due to a mistake 
which he is engaged in rectifying at date 
of initiation of contest......-...------....- 366 


HOMESTEAD.» 


Of Indian widow may be equitably con- + _ 
firmed under rule 24 if final proof is not made 
within the statutory period................ 137 

The amendment. of section 2289, Revised 


_ Statutes, by section 5, act of March 8, 1891, 


does not confer the right to make second 


“upon one who had theretolore entered a 


quarter section of public land under the 
homestead laWS .-- 0 +--+ eee e onde suewed -.- 512 


TIMBER CULTURE 


Page. 


See Final Proof. 
Prima facie valid (made by a married 


| Wwomun) while of record reserves the land 


and precludes the allowance of an applica- 

tion to enter the land so appropriated-.--.. 130 
Theruling in force at date of allowance 

of, must determine whether the land is 

“devoid of timber” within the meaning of 

PNG BGRGNLO 2 coed sha Sotcbel ease seeks bin Lae 
Right to commute under the act of March. 

3, 1891, is limited to persons who have, for © 

a period of four years, in good faith, com- 


_ plied with the law ...-.-...-..-: Pu ations eine ets 115 


Administrator of. the estate of a davanaed 

entryman can not commute for the benefit 

of an heir who is not a resident of the State 

in which the land is situated ........-..--. 322 
Commutation of, under the act of March 

8, 1891, should not be made without due 

publication of notice of intention to gub- 

mit tinal proof ...... sia aceite onan atta atnesees 482 
Is limited in acreage to one-fourth of tlie 


‘land embraced in the section, except where 


a technical quarter section is entered....-.. 522 
Second in a section can not be allowed to 


cover 2 fractional subdivision if the acreage 


in both entries, taken together, amounts 
to more than SnetouEta of the WHOM gec- 
TIGM siseec ens e eee Powis Chay enes sees 584. 
Discretion’ of the Commissioner in allow- 
ing a, that embraces an excess in acreage, 


. does not extend to a case in which over one- 


half of the subdivision entered is ‘ex- 
CONS sic cunewecswsue eu behs cep snicasametoeas 534 
In adjusting two, in a section that 
together embrace an excessive acreage, 
priority of entry determines - priority of 
PINUG. veeesetes sere cnevasbassoeme eh eseccl tse 522 
Attacked on account of excessive acreags 
may stand, where, prior to the day fixed for 
trial, the relinguishment of another timber- 
culture entry in the same section removes 


the objection to the entry under at- 


GAC seat Seu ses eat Ate hicks: rer a ae 


| Equitable Action, 
See Hntry.- 
Evidence. 


Where the defendant in proceedings un- 
der Rule 35 submits no testimony but his 


_ own, and files a motion to dismiss the con® 


test for want of evidence, he is not there- 
after entitled to a further hearing to pre- 
sent additional evidence if his. motion is de- 


‘nied by the local office .......-.......--.-2. 88 


After notice of a hearing itis too late to 
apply for an order to take, under Rule 35 of 
PYOCHICO < <oscedoccck 2x5 ese ae eee’ eekeaee 260 

Knowledge of the local. officers derived 
from a personal inspection of the premises 


: may not be substituted for, but may beused . 


by them to better under stand ane apply the 


testimony..........- Jae cba e nee ewn tenn eneeee 95 


Be el 





. é absence of misconduct on the part of the | 
prevailing party - nate ee <— eae ee ace < 
st | ‘Bees. e28 ae 


ah the time of. application to enter sufficient |- 
. to save the rights of the applicant......... 614 b 
_.. No time specified in the statute or regula- =) 
tions when the successful contestant shall 
pay the one dollar fee for notice of. cancel- a 

y, eae ARON p62 a tees eae xe pe dunbouen: cnet esas OLOA tt 
i Filing. © | a Ts : | 

 . Submission of findl proof ad ( peyments Se 
_ for a portion of the land embraced within a. 


me . mainder, and relieves snch: tract from the a 
2 4 operation of the filing wed eens ee ee view sec ees 251 : F 


ns . the land under the pre- remption. law. seeses 526 
aa ‘Final Proof. | ea ee ae 


. of practice, may be considered where due 
notice has been given 2..2...24. 022-005 ..-56 0 | 


_. -yersy to be determined on the testimony 


. er period can only be ‘enred by. sae erle 
~: action in the absence of adverse claims - 7 4: 


- PRE-EMPTION. — 


od adverse claim of record must submit to an: 
i. order of cancellation if he fails to show due : 
- compliance with Ig sss. 0e2.acsee renee. salty, 382. ne 


aa ‘i by a filing: is an. abandonment | of the re 


Page. | 


Local bites may yoropeny safe. to issue oe 
a commission to take deposition, if the: ap- ae 


| : -plicant does not: file the requisite aiidevtt | | 
as the basis for ‘such action:.-..2.. 22... 2 97 |: 


- Stipulation of. attorney of record as to. me nik, ne te aie EN eee ee “451. : 


-matters of, is binding upon his client in the 


Tender of all seiginedl by the jooal’ office 


pre-emption, is an abandonment of the re- - 


And settlement confer. no- eel: right in 


‘GENERALLY. 6 ee eh 
- Submitted during the. s GAARnGy « of” a con-. 
“test and. prior. to the amendment of rule 53 


“oe protestant: against, ce arlio: waives objec: 


ee tion to the action of the local office in allow- %, 


_ ing new proof to be made, leaves the contro- _ 


taken on presentation of the second proof... 320. 


a Drsrrt LAND. 


- Failure to submit, within the. statutory. 


+ penod will not: defeat the right to perfect — 


‘the entry, where part of the Jand is involved 
in a pending suit..:.--. eeneecuneed Le eneeeee 310 


Eas . HomEsTEaD. 


The administrator of ‘the pans of a. 
deceased homesteader has_ no: authority to 


submit, for the benefit of the heirs ../.-:+-. 556 


Failure» to ‘make, within the statutory - 


Published notice of intention £6: ker 


. saves the rights of the pre- emptor, during 2 a: 


the period so fixed, as against the interyen-. . 


One who offers in the presence. of an 


“And payment for part of the land covered © 


: mainder ncvekves tia seis Puee ewe eeonuaneke se 951 
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- Administrator ‘of the ‘estate of deceased 


ire: eeeeman: may submit, for the benefit of the aT a ae 
HOUS r C se i we eee eee hn Date oat 149: ee 


Devisee of deceased ‘eutryman may. sub- - 


| “Submitted ‘concusréntly with Peyddlenie! : 
* taken under contest proceedings, and-in 


~ part responsive thereto, may be. considered 

‘| under ‘amended rulo 58 of practice, wheré. 
_ the charge as laid by the contestant is NOt <4 2 
: ‘sustained by his own evidence. ...... Se eiie ve DEL: oe 


Under. the aet of March 3, 1893. may be. 
. accepted, without regard. to the age and size. 


: ; -of.the trees on the land, if it be shown that 
» . the entryman hag in good faith planted and Re hae 
cultivated trees thereon for eight years.-.. 385 a ee Bee Be 


Submitted by an entryman who complies | 
with the law for the requisite period, and at 


_. the end of such period replants the entire 
- tract, may - be accepted under the fourth pro- yee 


- viso. of section 1, act of March 3, 1891, as - 


. Commutation | under the act of March 3, 
1891,. should not be made without due publi. 


: cation of: ree Le acyaiee Since vanes 482 


: 2 2 Fore st Land. 


‘See dteser vation. 


| Guardian. | ae see 
cae Validity of appointment ann acts. there: * 


‘under can ‘not be. assailed collaterally in- 


proceedings. before the Apert ack ates - UY. fe ol 


Hearing. gets 
- See Pr actice. ‘i 


| Homestead. Eee | 
See Application, Entry Ys | Residence, Settle. By. ie, 


ment. 


GENERALLY. : 7 
| An alien honorably ‘discharged from. the. i 


- “United States Army possesses the requisite © : . es 
: qualifications in: the matter of a stuiverslap Sa 
to initiate av: Claim. -.....0- Dv eiutieakcesame 852 | 


‘Entry of land more valuable for thestone 


it contains than for agriculture, not of ne- : 
|. cessity: made in bad faith, though madefor 
.. the purpose | of securing the stone, and may" 


be perfected on due: compliance with ‘the 


i homestead Va Sis soap ee Lea lanioecncewnn ates ea s 587 


‘Iegal possession of. land will. not defeat © 


the right of another to enter the sane aneee. ve 
‘the homestead law.--.-22-0)2-¢e.+csenteee 202 
- ing adverse claim of another....--+...+---. 520 |. 


‘Right to perfect. an oe in. case fob the. 
-entryman’s death can only be asser rted by 


. the actual successor in. interest. . eh es ee 497 oe 


Widow of Indian entitled to erfot entry 
alot she leaves. her home. on the reserva- 
- tion and lives on the land with her husbead 


‘|. prier-to his death, and afterwards stays eee 
is the ae and cultivates the same. eee --- 137, 








--amended by the act of March:3, 1893 re oe 293 7 a 


INDEX. 


Page. ° 


In case of the death of an entr yman who 
leaves no widow, but both adult and minor 
héirs, patent should issue to all tke heirs 
equally 


ADDITIONAL. | 
The right to make, under the act of March 
3, 1879,.is limited to persons wko, by exist- 
_ ing laws, were restricted to an entry of 
_ 80 acres 


ee ee ee | 


ee ee ee) 


Right to make, of contiguous tract under. . 


section 5, act of March 2, 1889, is limited to 
cases where the original entry was made 
prior to the passage of said act.....--..-.. 
_ Not authorized by section 5, act of March 
8, 1891, amending section 2289, R. Sise2 place 


ACT OF JUNE. 15, 1880. 


Right of purehase under, can not be ex- 
ercised to defeat the right of a successful _ 
contestant 


ee 


Cash entry made by one who had previ- , 


ously executed arelinquishment of the orig- 


inal entry operates as.an appropriation of — 


the land, it appearing that said relinquish- 


ment was the result of a mistake, and that — 


no rights are claimed thereunder. .......... 


ADJOINING FARM, 


_ Alife tenancy in the original farm is not 
sufficient to support an adjoining farm en- 
try 
COMMUTED. 

Under section 2301, R.S8., as' amended by 
setcion 6, act of March 3, 1891, requires 

. fourteen months’ residence from the date of 
original entry aia een cece wees scnercneeeees 


ee ee ee ee 


Sompmrs’. 


558 


565 


285 


Vo right i is acquired under a declar stoky 


statement if the soldier did not actually 
_ serve ninety daysin the army of the United 
CAGES clase daddeun suisse cscseee dens ersteee 


SOLDIERS’ ADDITIONAL. 


The right to make, is not assignable... -. 
Based on a certificate of right iniprovi- 


454 


| dently re-issued after a final judgment that 


the claimant was not entitled to make such 


entry, is a nullity, and must be canceled... 484 
A purchaser in good faith of a certificate | 
of right, who locates the same, though in- 
valid tor such purpose, may perfect title 
- under the act of March 3, 1893, on. pay ment 
of the gover HWMCUNG. PICO 22a 3-25 sec sto 'ee a4, 319 
Indemnity. — 
See Railroad Grant, School Land.. 
Indian Lands. 
See Lteservation. — _ 
Actually included within Indian occu- 
pancy are not snbject to settlement ........ 14 


Included within the actual possession of 
an Indian tribe are excluded from the opera- 
tion of the pre-emption laws 


ee ee re 


| 


: 513 


Page. a 


Right to aieients under article 7, treaty 


of March 19, 1867, not dependent upon set- 


.tlement or residence; but on cultivation; 
and when the Indian has complied with 
such requirement his right vests at once, 
whether the cortificate issues then or not -. 

The failure of the Columbia Reservation 
Indians to elect within a year whether they 


427 


would stay.on said reservation will not de- ” 


feat their right to receive allotments, in 
accordance with the Dereement of J uly 7, 
1883 


| a ee a 


15 


Under paragraph 4, article 2, agreement | 
of December 19, 1891, providing allotments . 


for certain Cherokees residing on ceded 


lands, the head of the family is required to | 


take his allotment out of his improved 
lands. 


Members of his family are not so. 


‘restricted, but have a preferred ‘right to. 


select such lands if they so elect. If they 


select improved lands they are then limited. - 


to the lands improved by the husband or 
PALHGE occa ee tevieretcideacectasiucmecit, 


Allotments to the Cherokees provided for 


in agreement of December 19, 1891, are to be 


made by the people entitled to receive the 
land, subject to the Sécretary’s approval . 
Selections made by the owners of im- 
provements who do not reside within the 
ceced limits (agreement of December 19, 
1891) can’ not embrace tracts less in area 
than the smallest legal subdivision, and 
must be so taken as to include their improve- 
ments up to the limitation in nerenae pro- 
vided in said agreement ..................-. 
The right to purchase one hundred and 
sixty acres conferred upon D. W. Bushyhead 
by act of March 3, 1893, can not be exercised 

. to defeat rights of selection provided for in 
the agreement of December 19, 1891, or the 
rights of the Chilucco school, or any other 
reservation 


mstructions and Cireutars. 
See Tables of, page XVI. 


Island. 
See Survey. 


‘Isolated Tract. | 
Island surveyed on application may, in the 
Commissioner's discretion, be sold as an iso- 
lated. tract, or disposed ee under the general | 
land laws 


ee ee ee | 


Judgment. 
‘Bee Cancellation, Decision. 


- 431 


In an ex parte case awarding the right to 
make a second entry on the assumption that | 


. no adverse claim exists will not defeat the 


prior intervening claim of another........- 


J urisdiction. | 
- See Practice (sub-title, otice). 


Lake 


see Survey. 


2 GE others to secure information fromthe! Tec: ; 






: ‘Land Dep: zt rtment.. ei ech 
. Employment i in the local office as, an nagent. 


ords does not bring such Berson within. the. 


_ inhibition of section 452, R. S.-..-.. 2 ue .... 546 | 


REGISTER. AND. Emcuryen,” : 


The interest of a local officer in the sub- ore > 


: ject-matter involved in: a contest does not 
pr eclude nor excuse such officer from taking 


May personally inspect land involved: in 


coment Pe: contest, and use: the - knowledge. SO ac: co 
; ae  tirety, and the basis of but one location: It 


a bOSHUMMONY sxe e skates seceseesees awn os | - 9B. — is:not. susceptible of subdivision for the: 


“In the disposition of cases, choad give the We © 


quired to better understand and apply the eh 


~ testimony a careful consideration and set. 
~ forth briefly i in their opinion | the facts. on 


= “which their judgment i is based. ee 2 eee 508 | 


Marriage. . ee - nS 
_. Proof of, accepted where the aries agree — 
_ to live together as husband: and wife, and 
thereafter live in such. relation. eect sue a 137 


Mineral Land. | 

| See Mining. Claim. 

Adverse possession and occupancy of a 
mineral claimant will not defeat an agricul- 
tural entry if the land is subsequently 


shown to be agricultural in character-...... 62 


Proof of mining. upon a tract. that has 
been adjudicated as, and the subsequent 
abandonment of such: operations, leaves 
with the mineral claimant the burden of 
proof to show the present mineral character 


of the land-....  (aieeh wane wc naran ee ime ge oa hai s,m 52 


Land containing sandstone of superior 
quality for building and ornamental pur- 
poses and valuable only as a stone quarry 
is classed as....-- Seep eeueetaew anes fee 508 

Land chiefly valuable for the building 
stone it contains is not by.such fact excluded 
- from entry under the settlement laws. ..122, 637 
Land chiefly valuable for the’ building 
' stone it contains is not excepted from the | 
School graut....-.------+++-+-++--- de wecs ees 268 


Mining Claim. - 


The register. may properly exercise: ie 0 


official discretion in designating the news- 
_ paper nearest the claim for the publication 


- of notice......- crt NU ows i cieiniioasianaeee Vad a 178 


. Adverse claim must. i filed within: the . 
sixty days of publication required by the 


- statute. .-.. Peer rr ee oe) E - 
ae N aturaliz ation. 


. Ifan amended surycy is required theen- 
 wyman should be informed that if he fails 

to comply with such requirement within a 
designated period the entry will be can- 


 Itrests within the discretion: of the sur- | 
--veyor-general to regulate the amount. re- 
quired as a deposit to cover the expense of at 
office work on a survey .-.------------+++-- 105 | 


_. . Hearing may be ordered: on charges made » 
. by aprotestant, but in such case the protes- a 


tant can not. set me ns own. claim’ ‘to the- 











On sifiolent. showing iad by ict: 


a ¥ the Department. may order. Bw hearing to as-— 

. . certain whether there has been due compli- 
ae ance with law, though the adverse location 
set up by the protestant was not made until © 
after the allowance of the entry in. question 282 ee 


Protestant who alleges an adverse interest, - 


ete and non- compliance with law on the part: of - 
| - |. the entryman, and whose application for a- 
part in the determination of the case....... 28 |. hearing on such charges has been denied, is as, 
ar entitled to be heard on appeal. ee tece iesiece Dee: | 


A. discovery must be™ treated 28 aD -en- 


- purpose of two: locations having a common _ | . 
} - end line that bisects the discovery shaft .... 1 


. A lode intersected. by a. prior. placer can- 


a not be allowed to include ground not contig-. : aor 
“nous to: that containing the discovery. ----. 186 


Land eovered. by an application, and sub- 


ject to appropriation - thereunder, but ex- 7 
- cluded. therefrom when entry is made, is . 
_. thereafter public land, and may be included 

“within the subsequent application of an- 
other, and a discovery on. such tract is 


sufficient to support the later claim .-....-. 233 


PLACER. , 
Placer location-‘made in accordance with 
law excludes the land embraced therein from 
other appropriation, and a homestead entry 
irregularly allowed fer such land does not 


. impair the right of the mineral claimant... 117 


Land containing a deposit of sandstone of 
superior quality for building andornamental * 
purposes, and valuable only as a stone” 
quarry, may be entered as.a placer claim 
under the general mining laws.....-.-.---.- 508 

Placer. location made prior to the act of 
August 4,1892, of land valuable for building 
stone is unauthorized, and will not defeat a 
subsequent settlement. claim initiated prior 
to: the passage of said act ...-......0.-.--2. 122 

Land reserved for the: benefit of public 


schools, or donated to any-State, is not sub- 


ject to placer entry (building stone) under 


7 the act of August 4, 1802 aa 110 - : 


MILE Srrn. 


— The rights and equitics crowing eu of 
. the location of a mill site, and.the ercction ~~ 
. of a mill thereon, exclude ‘the land from. 
il appropriation by another, though the claim = Nas 
- for the mill site may require amendment 7 181 aL aac ae 


Of the father during tha ‘minority of ther 


| sou inures to the benefit of the latter and 
makes him a citizen aesees ea dave Moat erate 10200 
_°. If the record relied upon to show, fails te od 
disclose: a specific judgment of the court . 
| admitting the app.icant to citizenship, but 

; ee does show. that the. requisite oath wasad-. 
‘ministered, the proof see be accepted as 
satisfactory -- Be eaoiee Sees eMule aa eee es 102 : a 
ble, (Oba: Winnebago Indian aden’ section 10, Jo ig 
- -act.of July 15, 1870, does not make his chil- ae 
: - dren ¢ citizens of the United States - eevee nes 324. ae 
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Page. 

An alien over twenty-one, honorably dis- 
charged from the United States army occu- 
pies the status of one who has declared his 


intention to become a CIHZOM -oeid ee dede ods 352. |. 


‘Notice. 


See Practice. 


‘Officer. 


‘Failure of local, to properly note of record 
‘an entry can not defeat the right of the 


- claimant ......--- edie lecfashe Dostsl Pate MISS 183 


Failure of local officers to enter of record 
an order directing the location of a warrant 
on a specific tract will not defeat the loca- 


Oklahoma Lands. 


See Townsite. 


Settlement right on, can not be acquired 
through occupation of land prior tothe time | 
fixed therefor by the President’s proclama- 


One who is rightfully in said Territory 
prior to the opening thereof can not take 
advantage of his presence therein to secure . 

a settlement claim in advance of others. --..132 

In commuting an entry under, section 21, 
act of May 2, 1890, military bounty land 
warrants can not be used. The land must 


be paid for in cash, at $1.25 POP ACO: a. ssc 160 | 


One who. is lawfully within prior to the 
opening thereof, and afterwards goes out- 


side the boundaries, and takes no-advantage- 


of his former presence in said Territory, is 

not disqualified as a settler therein ......-- 253 
One who by misadventure is within the 

Territory prior to its opening, but subse- 

quently goes outside and there remains until 

the time fixed for the opening, and secures 

no advantage by his previous presence in 


_. the Territory, is not disqualified thereby... 875 


Patent. 


Should not issue for land’ under a tech- - 
nical subdivisional : ‘description not shown 
by the public surveys.........--.----.----- 424 
May issue to a purchaser of railroad lands 


under section 5, act of March 3, 1887, for 


less than a legal subdivision, but should 
contain a recital that itis issued under said 


Failure to describe therein the lands actu- 
ally purchased will not leave the lands so 
omitted subject to the entry of another..... 69 

Application for proceedings to vacate 
should not be considered without due notice. 
to the patentee or his attorney....-......-- 104 

Should issue to all the heirs equally where 
a homesteader dies, leaving no widow but 
both adult and minor heirs.........---.--.-. 463 

Should issue in the name of the ‘heirs 

of” the entryman, where final timber cul- 
ture proof is made by an administrator for. 
the benefit of heirs ......-.-2-2--2 0222-2. ee 149 


Page. 


Issuance of, for land that was part of the - 
public domain, or the fee to which was inthe 
United States, passes the title, prima facie, 
and, whether void or voidable, such patent 3 
while outstanding precludes the further ex- 
ercise of departmental jurisdiction over the 


Y deme ones Sianeli sss Satna dae BeloeGogs gate 204 
Payment. © ; 


Withdrawal of, made under ere entry: 
leaves the applicant without protection as * 


against the intervening claim of another... 173 - 


Extension of time for, under joint resolu- 


‘tion of September 30, 1890, may be allowed | 


a settler who is unable by reason of drouth - 


to plant a crop.....2.-......2- ee ee 390 © 
Possession. : 
Tilegal, will not deteat the right of another 
to make homestead entr y of the land....... 202 
Practice. 


See Rules of, Cited and Construed, page 
XVIII. 


GENERALLY. 


A case involving the reinstatement of an 
entry cannot be advanced for consideration 
on motion to confirm under section 7, act of 
MMSrCR. 3) ABUL cau cuseuuwerews accent wees 358 
The rule of April 8, 1891, pr roviaine for 
the disposition of cases under section 7 , act 
of March 3, 1891, is not applicable to cases © 
ready for disposal in their regular order... 336 
The Secretary of the Interior will not pass 
on the correctness of a decision prepared for © 
the signature of the Commissioner of the. 
General Land Office, in a case under consid- 
eration in said office...... eavawures we neces 461 
‘There is no statutory provision, nor de- — 
partmental regulation authorizing achange _ 
of venue in proceedings before a local office 2& 
The local officers may personally inspect 
the land involved in a contest, and usetheir — 
knowledge, so acquired, to better under- 


stand’ and apply the testimony...........-.. 95. 


In proceedings by the Government the 
local officers and special agent aré under no 
obligation to examine court records. to as- — 


certain the interests of tranferees....-..... aT 


Decision of local officers, as to the facts-in 
a case, of special weight where they have 
personally inspected the land inyolved..... 95 
In the disposition of cases before the local 


office the register and receiver should give - .. 


the testimony a careful consideration and 
set forth briefly in their opinion the facts on 


which their judgment is based.....--...... 508 


APPEAL. 


One who is not a party in interact j is not 
entitled to be heard on...--...2..2-20-00-0- 397 

From adverse action on homestead entry 
must be taken by, or on behalf of the actual . . 
successor in interest in case of the entry- 
man's death- 


es 


te to allow an application for the prey of a 
specific tract:- x eee Se a eer eee 518 13 ae 








- ‘Taken in ‘the name of, a decedsad ay. 
man without authority ‘from the administra-. 
_ tor may be consider ed. on behalf of. a trans- 


| May be accor rded a, “protestant against a 


. . ; mining claim who alleges an adverse inter- 2 
. est, non- -compliance with law, and svhose ap- i 2 ee 
: plication for u hearing has been denied .... 532° 


Will not: lie from Commissioner’ S refusal 


_.That-names the parties, cacseriues: the. 
judgment complained of, and states the —- 


. grounds of complaint, is sufficiently specitic, eee 
- without giving the namber of the entry, or Pe Pe, 
~~ the legal subslivisions of land involved... 300 |. 
—. When taken the General Land. Office. is - 
~~ not required to notify the: ‘parties that the | eck | 
* record has been sent'to the Department. .. oa 004° ot 
ot ~ the WANG pee eee putea te eee eee OOO: 


The General. Land Office has ‘no jurisdic: ~ 


- tion to dismiss an appeal from its action a 
_.- when received and noted of. record... 22.22.6125, 
One who. does: not, but. files a: motion for ae 


. review: out of: time, can not beheard to com: 
plain if the Department holds: the decision 


‘below foals. 3s. oe sooth es cae ees Biten » 6004» 
- Failure to, from rmtlon of einpllentou: to ae 

enter does not: defeat the. right of the appli- fos 
7 cant, if hei is not. given the requisite notice. . | 


in writing of the adverse agbion: -2--Sice.- 111 fo Nowex. - 


Withdrawal of, from an order holding | an 
entry for cance ellation on the report of a spe 
cial agent, with opportunity to apply for’ a 


ie hearing, permits said order to’ become final. 259 


Will not be dismissed because filed: out of | 
time, Ete the notice of. the. decision aid not 
contain a copy of the same, and. ‘the ‘appeal — 


was taken within the required time 1 from see 
the receipt of such COPY -x'oxk <n) gion ah eee ES 


In the absence. of notice to the opposite 


| : =. parey will not. be: considercd | ree eee 884] 


_.. Failure to serve: the. opposite party. with 7 
. notice of a motion to dismiss an‘appeal does. 


not deprive the Department of authority to. 
dismiss for want of jurisdiction. .:... 212... 39. 


7 | Appellant from.a decision of the Commis-. a 

. sioner affirming an order of the local office - . 

‘rejecting an application to enter,. is ‘not re-- 
quired to give notice to a subsequent. appli- 


: _ eant. for the same tract, whose application ni 
-is. suspended during the pendency of. tho er 


; “proceedings: on. appeal. eee ae es a 
it, Costs. By eight Gee a, Y aeerg 

eee ORE rehearing: must be borne by the: con- . 

ee testant..... couke ee aes eee aa NRL: 
i ConrINUANCE. ape ae ee 


Affidavit filed as basis for, ‘on the: en - 


| of absent w ituesses should show that dili-: 
gence had been exercised to.secure their: ate 


. tendance,. and. that their absence was with- 


“out the consent or procurement 0 of the le applt- an, 


ae 


22 to one of contestant’s attornsya' is due notice. 
to the contestant. .-.---22:2:--2-s.efe. eee pests: ed 
~~ "To one of contestant’s attorneys of the dis- a =. is 
‘ Pagal of the contest is: due notice to the 
ae contestant of such aOtON See cda eee. es 152 ares. 









INDEX, | Be a aantEE we he a ae 


ORCC aye a Page. 
“Where a, cage ig once saeunaea on aecotink 


| ofan absent witness, and on the day so fixed . : e 
. for trial, an-application is made for anorder 
~- to take the deposition of said witness, a fur- - 
. ther continnance should also be cue asked ts 3 
ao Por eeeeeeeeteeste Pet ee ciate a ieee Ooo esents 295 


To secure additional teatindny. should not - 


. be granted in. the. absence of: due: diligence - : 
a shown = a ea es wees 362 4 : 


oe ‘contest proceedings. against a final . 


| S entry can only be ordered. under the diree- - ee - 
: tion of the General Land office..-......... con Ly Sa ee 


' Should. be ordored when. a homestead ap- | 
plicant. for land embraced. within the-entr Y 


: of another alleges: a prior settlement, right. B10 


“When. ordered on. charge made by a pro- 7 
testant he can not set oe his: own. celaim to. 


Failure to apply for, under an order hold- - 


. ing an entry for cancellation on the. report — 
|. of aspecial agent admits the truth of the, 

|. charge on which said charge i is made......- 259 “ 
Application to reopen, a case fora, should. = > ~ 


not. be. granted, in the absence of: specific ‘ 


on showing of facts ‘relied upon to warrant < 


such action ap cove tenet ent eteeeee tense weeds 259 


of contest ie registered: iter to ase % 


-- ant who is a resident of the State, does not — 
Me confer jurisdiction upon the local office..... 120. 
Of a hearing granted on application in sup- 
; foe of an entry, is sufficient if given by reg: 7 e ny 
bee istered letter: . 2... Se ee eee ee ee a OT PP ge 
|. Publication of, not authorized’on an affis 

ed davit that fails to show what effort has been | 
--. made to secure personal. service. 
- fect: can not. he cured by. additional affida- ~~ 
: vits filed after the isanance of notice.--.... 26 


~Sueh'de- a 


Service of, b y publication will be set aside, me 


eer itis apparent, that by ordinary dili- — Pa . 
|. _ gence personal - service could: HAVE: been, Gite Bt. 


42 "Stipulated postponement to a tage certain os 2 
'. waives all objection to .......+/-22++2-..2.- 192 


Appearance for: the purpose’ of objects Lee uF 


to, does not confer jurisdiction; nor is the - ! 
- objection waived by subsequent participa: a 
". tonin the trig] 2 ee22 22002005. - + snc <= 120 eae, ce 


‘Of the time and place fixed for a hearing 


Of a devision shoul contain a. Copy 


ec eee Pope et eene hea 187 ‘ 


Should be given heirs of: aepnaaces in case 4 ; 


“of his death during pendency of proceedings, ae 
and case continued for such pur pee: eetees - 146— 
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Page. ' 
REHEARING. | 


The exercise of the Commissioner's dis- 
cretion in ordering will not be disturbed in 
the absence of a clear showing. of abuse 
GHETEUI CT 2 ooo see ee ook ole ven ws Se ~. 481: 
The authority of the Commissioner of the | 
General Land Office to order in a contest 
case is not restricted to cases in which the 
applicant is entitled thereto....--.--.------ 481° 
Conditional application for, in the event 
of adverse action on a pending appeal, not 
AULNOTIZED -nincwan cha cessosteektcehoocec ete. 266 
Defendant is not entitled to, when onthe =~ 
- trial-he submits no evidence, but elects to 
plead a statutory defense. that is subse- 
quently held not good ....--....-.-----+-+-- 348 
- Not granted to one whose motion to dis- 
miss for want of evidence is denied by the 
local CMCC i csscee cen aesesasecsiesmeaaws eee 88. 
TheCommissioner has noauthority under 
rule 72 to consider a showing niade for, 
when it has been considered by the Depart- 
ment and tbe application denied .....-----. 180 
Application for, made by a contestee who 
’ shows want of notice of former proceedings - 
‘and a meritorious defense, should not bere- | 
jected because not served on the opposite 
party, but the applieant should be required 
to serve such party with Bowes oftheappli- 
PSUOR os dndee Baahevencemessen te tecseeet san 506 


Ordered in acontest case is vat the expense 
of the pontenrener siden Mepeied iC ogetees - 481 
Review. _ 


Instructions concerning the closing of 
cases on motion for, under the change of 
' practice as directed November 15, 1892....- 334 
Motion for, must be aceompanied by the 
affidavit of the applicant. or his attorney, 
that the motion is ‘‘ made in good faith and 
not for the purpose of delay,”’ and this affi- 
davit is not met by an affidavit ot the attor- 
_ ney as to the verity of the matters stated 
in the motion ..---.....----- sadiiens sae aee ms 498 
The provisions of rule 78 of wniiees re- 
quiring a motion for, to be accompanied by - 
an affidavit that the motion is in good faith, 
enforced with a reasonable degree of strict- 
ness when invoked by the opposite party... 87_ 
On the ground of newly- discovered evi- . 
deuce can not be granted where the evidence 
- is first discovered and offered by another as 
the basis of a contest .....-...------- slbacate 39 


Pre- -C MI pPLiOn, | 

See Filing, Entry, Final Py oof. 

Filing and. settlement do not Baise a: 
vested right upon the settler-that will pre- | 
vent subsequent Peon of. the land by | 
Congress. ---------- 20 cee e tee ene eels ee ce ees 526. 

Right of, can not be aeauired i one who | 
enters upon and uses the ne for purposes 
of business only .....--.. Sins sia ewan pce Velen 209 


Lands embraced within the forfeiture act : 
of September 29, 1890, are not subject to . - 50 \ 


37 
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a 
Right of, can not ‘be acquired upon land 
within the actual possession of all Indian - 
GiDGs Ase es seh eeriiaa ess ben Chee ee ee -. 208 
A bona fide claim initiated prior to the 
repeal of the pre- emption law is protected | 


.by the repealing StACUUE cence veces wees 8, 54 


Claim initiated prior to tbe act of March 


2, 1889, may be transmuted under section 2 
of said act, thongh the claimant has there- - 


tofore perfected an entry under the home- .. 
stead law ----.- SBA ra recht Soke tia Saas e a 386 
- Rightof apre- Sapir who initiates aclaim 


: by settlement prior to the passage of the 


act of March 2, 1889, to transmute his claim 

under section 2, of said act, is not defeated |, 

by the fact that his declaratory statement. 

erroneously shows his settlement to have 

been made after the passage of said act.... 517 
Right to transmute a eluim under section. 

2, act of March 2, 1889, can not be exercised, 


~ if title to the land can not be secured by the 


applicant under the pre-emption law.....:. 33 — 
Right of, defeated by an agreenient, made 

prior to final proof, to convey to another - . 

part-or the land. < ssvccssecechessisscyersss 12 
The inhibitory provisions. of the first - 


-clanse of section 2260 R, §&., extend to one . 


who holds land under a contract of purchase 
though the payments thereunder have not. 


been completed at the date of settlement on 
+ "the Clalicc. oes dee conde sous eete te coe ae es . 562 


A settler who removes froin land of his 
own to another. tract and makes homestead 
entry thereof, may relinquish the same and 
file therefor under the pre-emption law, if 
such action is in good faith and not for the 


- purpose of evading the PEO VIRIONS of 2260 
Fee wees bono cae secweeioe Re ee nn mre Om 


The disqualification imposed by the sec- . 
ond clause of ‘section 2260 R. S..can not be 
avoided on the plea that the land claimed 
was not in fact public” at the date when 
residence. was established.....--.--...---:- 286 

Administrator may file. the requisite 


papers and ‘perfect the claim for the henefit 


of heirs where the settler dies prior to sur-. 


vey of the land. (Buxton v. Traver, cited 


and distinguished.) ..-...-. Lina twee ies ‘164 
Final proof and payment for part of the 

land covered by a filing is an abandonment 

of the remainder. ....~----+--++++++0.2+203- 25% 


Price of Land. 


See Public Land. 


Private Clinim. : = i 


Cost of surveying and platting must be 


. paid into the Treasury of the United States ; 
- payment of such costs to the surveyor 


general is not the payment required by 


Abbe sesso cueew cake gees cee seeheeet conan 347 | 


Commissioner .may Mayestigate, on the | 
suggestion of parties alleging interests in - 
conflict with, if such action is otherwise 


proper ..---.. een Meee Bneaseeeseleeaaiee -. 408 











“Page, 


‘he provisions of séction. 8, act of J uly 22, 

i 1854, as to claims in New Mexico, were ex. ao |: 
tended by act.of Augist 4, 1854, to the lands | 
- in the: Gadsden purchase, and are applicable an jal 
oo to claims within said purchase that are now. ae ‘i 

| ‘ineluded i in the territorial limits. of Arizona: 408 o 


A reser vation of land nnde er ‘section 8, act of © 


oe oe paca as counaetile Sint is made before the a 
7 surveyor-general ; and. it is’ ‘not within. the. 4 
: power of. the. executive to modify or revoke et 
~ such reservation. Gceuhes aes err rm cd a 


A reservation under section 8, ‘act of T uly: 


22, 1854, for the benefit of, is not dependent. 
' for its: efficacy upon the filing of a:plat show- vice 
ing the survey of the claimed lands, or the — |. 

_ notation of such reservation. on therecords of i ee 
the Land Department, but.such action is ~ 
s proper in-the interest of good. administr ation ... 408 . 


Department. without jurisdiction ; aud.an 
order of the General Land Office for the re- ~ 


 survey.of. a grant thus. confirmed is withont 
788 BAM OPIDY, cna we cat nnslae veacemtence ocevie: suas 445 


Third section of act: of Mar ali 5, 1819, limited 


oe to claims: ‘based. upon . inhabitane Ae and culti- 
. - vation ‘not having any written evidence. of 
— ¢laim-reported,’ ‘and does not operate tocon- . 
.° firm .a claim reported in the list. of claims, 
© founded on ordersof survey, , which ought tnot: ee {he 
= to: b6 conflemed:..-..<..2<2. des cde ces. 3: 499) 
~~ In. the: adjudication. of, the Denacunent are 
- ‘must follow’ statutory enactments even. 
though such enactments.are in violation ot; 
treaty obligations - cages pets tian gat 900 » ae ig ME. Wee 
f° ward the forfeiture of the grant made by the 
act of May 17, 1856, and the State (Fla.) has. 
_ recognized the rights of the company ‘there- | 
under, the Department anust proceed: with 
- the adjustment, though the road was not. 
a constructed within the time fixed therefor... “217. 


The provisions with resneat to othe confirm- fe 


ey ation.of, in Florida, contemplate that all such | a, af 
= claims, whether founded upon perfect g grants. 


or incomplete titles, sborld be presented to. 


2 the. board of commissioners for confirm ation, 
.. or to. Congress for final action, and that all - |. 
-¢laims not finally acted: upon ‘by Congress: 9 | 
|. tion of the Alabama and Chattanooga road 
in the common. limits of other. grants: hav- 
|. : ing: ‘been: satisfied, the remaining lands in 
= such limits. appertain: to: ‘the other roads, 7 
‘| -and, being opposite the uuconstructed por-. 
tion of said roads, are restoréd to the. public 
- domain by the forfeiture act of September x 


should be hrought into the courts: within-a - 


specified period . . = veethetteseneertsees one 580 
Protestant. — sg pet ln aca the ae 


“See Mining Olaian, | Practice “(oud title, a 
| Hearing). ; 


Public Land. 


Price of all desert land fixed at 6 one 2 doliny 
‘and. twenty-five cents’ per acre by. act. of. 


" March Bo UROL cess own reet es kes i170 de 
Lands within: the primary ‘mits of. the. 
ait grant: to the Oregon Central. Company; in- | 
on cluded within the forfeiture act of J anuary, a 

31, 1885, are by the express, terms: of said 


Seaneton extends also to said ions Ww rithin 
the overlapping primary ‘limits of the sub- = 
a ie aetnenn grant to the N orthern Pacific. wees 493 


JINDEX. 








Purchaser. ere SO ty 7 Me 


~ See. ‘Alienation, “Entry (sub: title bonge 
- mation), Homestead (snb- title act oF Tune ae 
i, esis Railroad Lands. Fe) Geog ; 


“Bee Raitr oad Lands. A pd . : * 


Gx ENERALLY. . oo ¥. aN LS | 
- Further approvals: on. account. of a WwW si 


' not. be mate where the adjustment shows 
7 that the: certifications already made. are ‘in. 


excess of the amonnt granted ....-.....0... 449 
‘Instructions with. respect: to the adjust- 


ment of the grant to the Mobile and Girard 
Company, under the act of pepromtvt 29, 
yo 1890... 2... eee. see ee oe adoreadoeue sates 70 


_ Directions O° given fi or. ‘the. sa udenieitt of the 


Mobile and Girard, and: suhmission of a list 


in proper form for certific ation in full satis-— 


. faction of the grant... nec vewberieekenea ve BED 
~The act-of March 2, 1891, repeals section 8, | 
act of July 22; 1854, but does not revoke. tho oak 
ee reservations made thereunder. peeps ee 5 408 |" 

~ Confirmation. of 2 Mexican, ‘iS ‘examined, ce 
approved, and recomended ” for confirmation Daten 
-_. by the surveyor-general, and as daly: sur. | °. 
Oe veyed by the. United. States, ue without re. 

quiring the issuance of: patent leaves the — 


~The measure of a, in its aujustment under 
the. forfeiture act of September 29, 1890, is. 
the granted land that hes orpostie. to, and— 


“The right. to. sell lands on account of pre- 
liminary work, and | for constructed ‘road x, 


provided for in section 4, act of August 11, 


1856, is ‘limited to. the: number. of: acres: aun’ | : 
tained in the designated sections withiu the 


twenty- miles specified therein. (Gult and. ee 
Ship Island) wenn cee eee ee ee we 236- foe 
In determining whether. amortgage oper- ae & ee 


ates as.a sale. of the. land: and sO. prevents : oe 
forfeiture, the status of the mortgagee Tanst _ 


be settled-under the law of the State. The 
holder of a mortgage in the State of Migsis- ets 

>. sippi, prior. to. foreclosure, takes only: achat. ~ 
tel interest, and such a transaction, there- | mer 
‘fore, in said State does not constitute a sale 
of the land nor: operate to prevent f forfeiture. Ps 
|. (Gulf and Ship Island) -. 2-22.02 2222222125. 2386000 


Inasmuch. ag no action has been taken: to- - 


The quota of lands to aid i in the. construc- 


To. the N ol thern: Pacific, heRvesa: Port- 


“land and: Tacoma, was- made by the joint 
resolution of May 31, 1870 Che em eed oF 488 


The Northern Pacific permitted to. amend - 


its. selections. of E moiety lands s retained: on. 


within: fhe common limits. of Hes mnain ee | 
branch linés and: opposite the unconstructed. 


portion of the main line,the grant for which : 
was forfeited by. act. of September 29, 1890. 504 





INDEX. 


ae es Page. 
A hearing will not be ordered as between: 
a company and a settler where the settler 
has submitted final proof that makes a 
prima facie case for him and no showing to 


the contrary is made by the cumpany ---..- — 98 


In ‘the adjustment of, the non-mineral’ 
- chatacter of lands cannot be considered as 
established by the fact alone that the re- 
turns of the surveyor-general do not show 
said’ lands to be mineral......-.--...--- Lage eee 
LANDS EXCEPTED. | 
A tract of land at date of the oc . 
within av prime facie valid homestead entry 
is excepted fromthe grant........../.-.--- . 488 
Possession, occupancy, and improvement 
-of a tract by a qualified claimant, at defi- 
_ nite location, except-the tract fromthe grant, 
though the claimant had not at such time 
established residence on the land ....-..... 343 
Possession of land with valuable improve: 
ments thereon, at definite location, by one 
qualified to assert a settlement claim 
thereto, defeats the-grant. The fact that 
the claim subsequently set up by such occu- 
pant is not under the settlement laws, iu no 
mauner affects his rights......--. eect 80 
Temporary settlement on known coal 
land, abandoned shortly thereafter, under 
which no right orcolor of right is acquired 
- under the settlement laws, does not operate: 
to except land from the grant to the. North- 
ern Pacific..... MaDe Meee eae th anes apa tdss . 144 
Lands embraced within a technical Indian 
reservation at date of definite location of | 
the Northern Pacific are reserved from the 


operation of the grant ........-2.-.--2--5.- 229 


INDEMNITY. 
- The fact that a. deficit exists in a, does not 
relieve the company from the necessity of se- 
lection to acquire title to indemnity lands. 457 
‘The requirement that where selections 
have beet made without specifications. of 
' Joss, such. deficiencies should be specified 
before further selections are alluwed, may ~ 
be waived on final adjustment, where the 
grant is deficient,and the list submitted 
contains a proper designation of loss..:... 285 
. Right of selection defeated by the inter-. 
vention of a settlement rigbt or entry after 
revocation of withdrawal.and prior to selec: 
_ tion. se tai eaee Rate e sori acpidenLO0T 
The right. to select indemnity, provided 
for in Sec. 7, act of September 29; 1890, is: 
restricted to the even-numbered sections in 
the indemnity limits opposite to, and co. 
terminous with, the portion of the road 
coustructed and in operation at the date the 
act of forfeiture took effect. (Gulf and Ship 


The outstanding certification of lands to 
the State (La.) under the grant of 1856 did 
not prevent reinvestment of title in the 
United States by the forfeiting act of July 
14, 1870, and is therefore no bar to selection 
after the: ‘passage of said act.....- usaeasses. “6D 


WITHDRAWAL. 


Railroad Lands. 





i: “ 


Page. 


Land embraced within an unexpired pre- 
emption filing, at date of withdrawal on 


- general route, is excepted from such with- 


drawal.......- a i eit feakieneimmenegses Ss 343 . 


The right of purchase under the act of 
January 13, 1881, can not be exercised: by 
one who is qualified to take the land under 
the timber-culture law, where the land: is: 


1: subject to such appropriation -.-.-.-... et ee ra 


Are by the forfeiture act of September 29; 
1890, taken out of the operation of the. pre- 
emption law; and settlers on such lands are 
required by the amendatory act of Febru-. 
ary. 1891, to assert their homestead claims 
within six months after i issuance of instruc- . 
BONS 2 Soo se Sa bee ween rere gsee eda -.- 50 

The right of an Kota al setiler as against. 


‘another to make homestead entry of Jand: 


under section 2, act of September 29, 1890, is 
limited to the land in the technical quarter 
section on which bis popren: ements are. - 
BIGUAGE 252.24 cence beets see Saleneea een yees 248 
Right of purcbase under section 5,act of _ 
1887, is not dependent upon the qualifica- 
tions of the inmediate grantor of the com- 
pany, but may be exercised by any snbse- 
quent bong fide purchaser who possesses 
the requisite qualifications...--......--.--. 273, 
Right of a grantee.of a railroad company 


to purchase under section 5 5, act of March 3, 


1887, not defeated by an application to enter 
pending at the passage of said act, but sub- 
sequently abandoned. ...-...-.-.----2 05-5 66 
The second proviso to ‘geetion 5, act of . 
March 3,1887, applies only to lands settled 
upon in good. faith atter December 1, 1882, 


‘and prior to the passage of said act, and an 


application to enter filed. within said period 
will not except the land from the right of 
purchase conferred upon tran sferees by said 
BOCHON osteo ss sel cae eae ea weasel 273 
Patent may issue under section 5, aet of 
March 3, 1887, for tracts purchased without 
respect to the acreage embraced therein, 


even, though it be less than a legal stihdi- 


VIRION sh 2 otcened 5 tee caeeeneg eekaeRiaauasy 273 
Order of restoration that expressly pro- 
hibits settlement prior to the formal open- 
ing of such lands thereto, precludes the — 
consideration of settlement (made in viola-_ 
tion of said order) in determining the pri- 
orities of conflicting applicants for the same: 
tract ..-...- iota titnwa cubes teense awmauioes 302 | 
Directions given for the restoration of 
lands withdrawn for the benefit: of the es 
Southern Pacific, lying within the primary 
limits of the “grant to said company and 
indemnity limits of he Atlantic and Pa- 


Order restoring lands certified for the Bay 
de Noqnet grant provided that applications 
to enter such land, filed prior thereto, should 


confer no right. sateen gine ae eee scplses stares ale hace (332 








. ee ee Be | Page. ee 
‘ike of March 2, 1889, detignine forfeited rales 
vs certain lands. granted. to Michigan, andre- |. 
suming title thereto, operates to vacate a. 
“former certification of said. lands,.and re- | 
_._ satores them to the public domain, atinjentto ae 
the first legal application therefor... 


aod INDEX. 


: 868, . pancy.. yey eee tet eee eee re res : 15 | 


The lands opposite the iuoouataeted o por- ‘ 


Inno case should etationa.: on the official 
tract books be expunged or erased... If ano- 


“tion: of the Northern Pacific road, from Wal- 
-3ula.to Portland, forfeited by act of Septem- os : 
“ber 29, 1890, and within the. limits © of the |: 
Dalles. wagon road, will not be suspended idl be 
from entry pending judicial action that may pea 
. be taken on: behalf of said wagon road sites 


Mecords. 


tation i is made thatis afterward found to be ai 


erroneous, the record should be corrected. 
by another entry thereon showing the error. 


| eaginnenier- om 


‘See Practice. 


| mei mstate nna nent. 


- Soe Entry. 


a Reli nquish ment. 


Execution of, is. not in oy sufficient t to 


-. warrant the cancellation ot an entry, but 
_ may: be considered in determining | the zood 
. faith of the éutryrmnat.:..----s..6..c¢--2e-: 


Procured from the entryman while he is 


a 230 intoxicated. as to be incapacitated forthe 
_ transaction of business, ig not his voluntary 
. act, and an entry canceled t thereunder must 
. ‘be reinstated. eer ee Peco nwudes oBia ces 


409 


Entry sanooled on, will not be reinstated : 


to protect a transferee who alleges fraud, in| 
the abence of evidence. connecting thei inter- 3 
a vening entryman therewith..-.-.2......--6 
_ A-charge of fraud in procuring, will, pe 
de inquired into as between a contestant | 
want ‘who files. the same, and another. party: ‘hav: er 
_. ing possession of a prior one, where onthe 
~. contestant’s charge and the evidence thore- a 


- cander the entry: should be. canceled: pare se, 288° 


| Right of a settleronJand covered by theen- _ 


a ‘try of another attaches at. once on filing, and e ie 
“defeats an application to enter filed by a third eo 
party immediately after relinquishment. --- 386 | intent to make it a permanent home to the. - 


Filed during the pendency of proceedings - 


against an entry will not defeat the right of - 
329 


the contestant to. be heard on his char ge... 


Filed during ‘the pendency of a ‘contest 


“will not defeat the preferred: right of the : 
‘contestant. ...... Sere ere cere ree erre errr eres 
"Repayment. | Pa 
a _ ‘Not allowed for double minimum n excess bas 
a erroneously required on desertentry; eredit Se 0 Al 
170 


therefor may be erret on final payment. ee 


| Reservation. ie _ ae 
Lands embraced within a temporary with- a 

- drawal by the Department with a view to 

creating: a forest, under the act of 1891, are. 








. appropriation pen reagon | of Indian ocen- | 


An or der of. the. General anil Office « di- . 
--Fecting the location of a military’ bounty | 
land warrant upon a specific tract operates. _ 


~_ to reservesuch tract from other disposition, 
even though such or ‘der. is: not entered of | 
fe record i inthe local offices. 202.2266 state Diaetiek . 296 


An abandoned military, embracing both 


survey ed and unsurveyed land, may he ap- 


Praised, ¢ 80. far as aurveyed, and oe 


ae for sale | sDuaieh a laditmata Sim Ecos eam eucuuenwaee 201 


: The ‘act of. corny. 13, 1891, pr oviding 


{> for: ‘the disposal of Fort: ‘Ellis. abandoned 
_ military, protects the rights of settlers who, ~ 
_. prior to the establishment thereof, had set-, - oo 
|» tled thereon in good faith, and were ejected 
1 by the military, and returned on the aban- Me BO 
bs donment of: the reservation oS ties aiden sec 438. 


The provision in the agreement ot J uly 7, 


_--1888, for the protection of ‘tall otherIndians 
living on the Columbia Reservation” ex: - 
tends to Indians then living. on: said reser- 
vation and not popreaont et) in. said agree. | ae eS 
ment....+2---+++-- Ree es are sue ee ae 


Reservoir. 
See Right of Way. | 
Reservoir Lands. ines 
- See. Settlement. a 


‘Reside nee. 


A claim based upon ‘settlement Gk im: 
. "provement, with residence upon a contigu- 


ous: tract, relates back: to. the date when. - 


residence i is: established. on said. contiguous 


trae. 15-25. sie atetiesere eet ecamadgeceneacst eas ae 


Can not be acquired, nor qisintained by 
-- going upon or visiting a claim solely forthe . 


ot ‘purpose of comply? ing: with the letter of the , 
ne 0 Geert ee eee 22 


The act. of going upon the nad, and the 
occupancy thereof, must. coneur : with the 


' exclusion of one elsewhere...--..-..---.-+.- , 22 
A settler who by. mistake erects his house 
“Gatelde the boundaries of bis claim, but on 


discovery of such mistake, removes to,and _ 


- 1 Hes on his claim, is. constr uctively : a resi- ‘ 
514 | 


dent thereon from the first. mgiea eae ea cretan 248 


|. Hommsrzap. 


a Credit for under a femectend an allowed. ts 


‘for a period. during; Ww hich the. settler held © 


the land under-'a- pre- -emption claim that ~~ 


Was: subsequently perfected and the traet § in | 
"2 question eliminated. therefroni ee ee 140 


- Homesteader ean not delay sdlebuatinent a 
of, until the allowance of his application. to 
enter, if he claims Beibrity, of ae bys vir- - 


a zencral. pedes opening an i India reser- 
vation does not confer upon, claimantsunder © 
-.. the settlement laws any l ‘ig ht. to setile. upon . 


Or enter lands that are excluded froin such. ee 





o eyed ve tag 


INDEX, _ ~ - ‘581 


Page7. 

The fourteen. months, required of a com- 
muting homesteader by section 2301 Re-- 
vised Statutes, as amended by section 6, act 
of March 3. 1891, must be computed from 


the date of the original entry. --........--. 285 | 
Not required of the heirs of a homesteader. 375 | 


Essential to the maintenance of a claim 
under the homestead law Guana socneeee 878 


. Kes Judicata.— 


Doctrine of, not applicable in the absence 
of identity in the persons and parties.-.-... 404 


Review. 
See Practice. 


Revised Statutes. 
See Tables of, cited and .construed, page 
XVIII. . 


Right of Way. 
-CANALS AND RESERVOIRS. , 
“Will not be approved across lands for- 
merly embraced within an Indian reserva- 
tion until such lands have been surveyed. 
Survev of the exterior lines of said reserva- 
tion does not remove the objection...--.... 6 
- Map showing location of canal will not be 
approved, where the initial and terminal 
points are on unsurveyed land, and the line 
for the greater part traverses land in the 
same condition, and the portion on surveyed 
land can not be used mitlependenuly. of the 
“POMMAITI GP iidied cara, d ou areeaead Ve Pekin coeeeeine 148 
For a canal that passes over. surveyed 
- and unsurveyed land may be approved for 
the part on surveyed land where such por- 
~ tion can be utilized made pendently of. the 
: (ROMIRINOGY ca. cn sete estewsovew so yaceeas coer . 192 
‘Though not approved for a canal over un- 
- surveyed land under the act of 1891, ‘priority, 
_ of possession in the use of water thereon is 
protected by sections 2339 and 2340, R.S ... 192 
' In approving an. application for, the De- 
‘partment does not determine the marginal . 
width necessary for the construction and’ 
maintenance of the ditch....-...-.......-.- 425 
The survey of a reservoir should show the 
lines of the government survey around the 
~ game, and the map should be prepared: ona — 
scale proportionate to the size of the reser- 


A-river bed may be included within a res- 
ervoir site, if it is satisfactorily shown that 
it carries no water i in the season when water _ 

is most needed .....-------.-.- Sivan senee »- 501 


RAILROAD. 

The affidavit and certificate required on 
a map showing the location of a section of 
road should. be written on the same sheet 
with the map.......-- Onna ceeereawebawedees 464 

The termini of located sections of road 
should be designated by reference to the 


lines of the public survey...........-.. «ee. 464 


Schoo} Land. - . Page. 
Selection of indemnity is an acknowledg- 
ment on the part of the State that it has 


no title to the basis; and the pendency of | 


the selection is notice to a purchaser from 

the State of such defective title. ........-.. 55 
Land chiefly valuable for ordinary build- 

ing stone thereon is not excepted from the 

grant to South Dakota ........-...----..-.- ‘263 
The fact that sections sixteen and thirty- — 

six are left unsurveyed on account of their 

mountainous character does not render such 

sections fractional or wanting from a natu-. 

ral cause, so as to warrant the selection of 

indemnity therefor. .-...- ineaeesetteot aeiedoe 437 


Scrip. 


The right of purchase. dosorded by the 
act of June 8,1872, under Chippewa haltf--~ 
. breed locations, i is restricted to loeations 
made prior to said act.....---. eT ee 204 
Porterfield can not be located upon land 
actually settled upon, used, and ocoupied 
for townsite PULPOSeS... 22... ee eee nae ee ees 397 © 


Selection. 
See Railroad Grant, School Land. 


Settlement. 


‘Notice given by, extends only to the quar- 
ter section, as defined by the public survey, 
upon whieh i it is made ..-..-....-.-.-....12, 248 

Written notice of a settlement claim is of 
‘uo validity in the absence of the settlement: 


and residence required by law ..--.-.-.--.-.. 12 
Lands actually included within Indian 
occupancy are not subject to ......-.....14, 209 


The right of a settler to enter theland cov-. 
ered by his improvements is not defeated by. 
the fact that prior to survey he incorrectly 
designated the land actually claimed....... 56 

Priority of, as against.an intervening en- | 
try of another is protected where the settler, 
_within three months after settlement, ap- 
plies to contest said entry alleging his own - 

priority of right........-2---2....-..- . --266, 270 - 
Acts of, performed in direct violation of a , 
departmental order opening lands to entry, 

can not be considered in detcrmining prior- — 

ities between conflicting applicants for the - 

same tract dSpa tear er ee eee ee re eres 302 

On the reservoir lands opened for aie piosi- 
tion by act of. June 20, 1890, after the begin- © 
ning of the calendar day fixed for such - 
opening, and prigsr to the entry of another, 
made.on the same day for the same tract, — 

defeats the right of the entryman......-... 306 

A settler who enters upon the lands - 
_ opened by act of, June 20,1890, prior to the 
day fixed therefor, for the purpose of select- 
ing a tract, is disqualified to enter said. - 
- tract,. under. section 3 of said act, though 
settlement is not actually made until the 


_ lands are subject thereto --..-...----.+-.+. 306. 





Jo saa | 


co whole subject to whieh it relates it will by 
ae implication opeal all prior statutes on. the. 
: same subject. aaa . ie teats eevee des Poceweee 4724) 


| Stone Land. 





ro 


eRieke of i a. - chomesteniler rill. aot defeat 


o the ¢ claim of subsequent townsite settlers if . : 

- not.asserted and maintained in good faith 
- » after the adverse occupaney. of the land for 
oo tow nsite. PUrposes . Be egeeeesa dase 02t an a 


“States and Territories. : 4 


See Sur vey 


“‘{pano. rs ihe, ihe 8 
- "Phe Department will not: reserve ‘unsur: of 


; "veyed lands fron settlement in order’ age a 
. the State may select lands therein after sur- 
oo vey in satisfaction of the grant made opr the : 
., att of admission-:...2.205.560 0. cule eee el 
A pending g applies tion of ‘the Beie to se- ES ol 
lect an isolated tract {island) after survey i + 


under the preferred right accorded. by the 


act of Mareh 3, 1893, should be reapected if. - - 
. _ the land i is stthject to such i selection. webces 7 -- 496, 


7 CirncuLar. ei 


As to the preference right o of Nort! th Dae 


| ae kota, South Dakota,. ‘Montana, Idaho, and. | 
e Washington - to ~select. ‘lands under: their 
- grants ee a aaa aarti eee (2) 


Statutes. - a 


When ‘evidently’ intended to. cover ‘the 


See Miner ral Land, 2 Mining Otesime. 


Survey. Eas 


-Inaccuracy. of an official, not established 


i by a private survey...... Bedi aeaaecae Soe i 
_« .. Subdivisional descriptions not shown Dye eet 
-. should not be ereployed in the issuance of ae 


_ patent PORES Gr oo he wees eee ees ere oe a ase 7 cultivated: by a previous occupant whose . 7 
“1... possessory right the penetymen: has Bs es 


Ye tion. does. not. ‘tale the | lands: Serica oat chat pede - 592. = 


Of the exterior es of an Tudian reserva- 


of unsurvey ed ae Set enweesentaens ve 66 ; vides for the submission of final proof with. 


out: showing’ the ‘quality ana: character. of 
. trees, then growing on.the land. .....-...-- 2 346 


“May. be ordered, in the exercise of a cr . 


discretion; of land between thejmeander line . 
: and shore of a shallow lake where the gov- ee 
ernwient owns the land adjacent, if the front: | 
age is of sufficient extent, and the recession |. 


Of an ‘island i in a meandered river may be. 


‘properly ordéred where it. appears thatsaid. — 
-) island existed substantially at. the date of — | 
the. survey of the riparian lands.as at pres: AE 
> ent, and should have been included then i in | 
ae Ee the’ public surveys. ... fg oce awit ee 4: 496 | 


- Discretionary with the: Land Department 


roe - ‘2 whether a aumyayet of a specific tract will be. 

eee allowed .. 2.2222. edie a ewe ek ee 518 | a 
ipa OF & specific tract will not be. iciabedl in Bal: 

- — the absence of notice to adverse claimants. 513 
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INDEX. RECEP 


“Btension ok as a , pale, is restricted to” 


| Pe eaunive within the ran nee and nner ess of. ste 
| - Settlement ..-..-... pieces ett See eg a2 as 


| Application of. the State for, with. a view. Ve Oe 
to future’ ‘selections may be allowed: though °°. 
| © the land is not’settled ‘upon, nor fit for set: 
--tlement or agriculture; but care should be’ 
taken that an undue pr oportion of thesum © 
- setapart for surveys is not thus used'to the 
exclusion. of. the survey of townships oe. Se 
__ cupied by" settlers. reeds or caps . 528 | 


| Swamp Land. 


In the adjustment. of the giant on n field = 


- notes of survey, the report of a. State locat- 
ing: agent can not be. accepted as showing, ie A 
the swampy character ofa tract, not. so 
showu by the tield notes; nor can a cértifi:. - 
cate of the surveyor- general based on. sucht se ok yar 
Ve report be considered. ...... Saucon bine adele gi OO! ah Ba 


If the survey is:made before: the gang stan” 


and the field notes do. not’ clearly show the _ 
land: to be swamp, the claim: of the State 90 | 
na thereto on the field notes will not preclude: Ene : 2 

“a-hearing to determine: the true e character ne 
of the land. . revee tdteee tees etecberee esse ee 90 


Tim ber Culture. 


See Eniry, Final Py -00f. 


~ Requirements of the law. call. for irviga- en a 
“tion: of the land. if. trees’ can. not be grown. . 
oh - without irrigation... Aen ee SR Pg ae A ee te tb i 


Credit. for. breaking and. cultivation, per- 2 


me formed. by ‘a previous oceupait, may be als. 
ie “lowed. ‘where the land is left in: aproper cou-. 
_ dition for the growth of trees; and the en- - 

. tryman i in such case ie notrequired tomake | it 
5 use of the. same until the pecond — of the: -~ 
| UGNGEY eliaince tn oes oe ak ech es ‘= BBO. . ° 


‘Entryman may alae’ ‘ireen: ‘planted: and. 


Amendatory.: oe of: Aires 3, 1898, pro- 


‘One: who has: control of the “iat for ‘pur. 


node! of. ‘cultivation ‘will not: be permitted 


Spe : to take advant e of his own failure to cul-. 
. has left a-space large enough to warrant the eee o take advantag i 


= extension of the lines -........2.060.225--5- 256 7" - a ra: 
BCU ON Ore eines oe -entryman.. fe ee eet ran are eee ne a oe 


tivate in order to defeat the mieute ot the 


During. suspension of oes ae the: 


es entryman i is excused from compliance with 
“law i in ‘the matter ot cultivation and plant. - : 
ing.. emaeree oa nw tee SrGp odes Gata aoe: ee cewe - ++ 403. 


Timber ‘and: Stoue Act. ee oie PR 
- Failure of applicant: to. ‘personally exain- ok 
_ ine the land before making application does 


not defeat the entry where. the ‘application 
As prepared. under the instructions: of the 


- loval officers, 2 and I no > adverse claim éxists. 560 a 


: * 





“Page. _ ets 


_ Provistons of, do not exclude from home- 
stead entry lands that are subject to sale 
under said act........- yr concn ees n cece eens ~ 108 

A settlement not made in good faith, but 
for the purpose of securing the timber, will 

“not defeat the subsequent application. of.an- 
other to purchase under said act.........-- 400 
_ Applicant who submits proof and makes 

"payment, hut subsequently acquiesces in a 
ruling that holds his claim subject to that 

of another, and withdraws the mouey paid, 
retains no right that can be enforced as 
against the intervening claim of another... 173 

Lands which have been offered, but with 
drawn from private entry, hy the act of 
‘March 2, 1889, are not subject to entry 

_ under, as amended by act- of August. 4, 


Land covered by a erowth of timber so- 
extensive and dense as to render the tract, 
as a while, substantially unfit for cultiva- 
tion is of the character contemplated by 


A married woman who is authorized by 
the law of the State to purchase and hold 
realty as a feme soleis qualified to enter 
land for her own use under said act.....-.. 404 

The condition of land at date of purchase’ 
determines whether it i is 8 sc to purchase 


under said ROO see ieise nese vel onncsetce 546. 


Timber € utting. 
_ A permit to cut timber obtained without 
due advertisement,as required by depart- 
mental regulations, and substantially 
changed by erasures and interlineations, 
atter the order therefor was granted, should _ 
DE POVORCQ2 22h. Sh oc ee Seta net ege ees wes 363 


Townsite. 

‘Entries within the lands open to settle-_ 
ment‘on April 22, 1889, must be made 
throngh a board of trustees. Section 17, act 
_ of March 3, 1891, does not change nor repeal 
_ the acts of May 2 and May 14, 1890, in this 
 WeRpeCt (Ol) advises tos eects Aer, 74 

Entryin OKlaboma under seetion 37, act of 
March 3, 1891, should not be allowed in the 
- absence of due showing that a majority of the 
'.lot occupants or owners desire such aetion. 28 


=) 


583 
Page. 
Entry under. section 37, act of March 3, 
1891, allowed without any showing as to the 
desire of the lot owners and occupants for 
such action, may stand, where it appears 
that said owners and uceupanie APPLOVe the. 
ROLION TAEOR 2s so e.cts ese set cabs eeu . 82° 
‘The personal qualifications, as an maa 
man, of one who makes an entry under the 
act of 1891, can not be considered, as he acts . 
only as the agent of the parties entitled to . 
perfect their claims to lots..--.--..-..:-:-- 82. 
In making an etry under section 37, act - 
of 1891, the fact that some of the lot claim-. 


‘ants entered the territory prior to the time 


fixed therefor should not be considered, but - 
left fur subsequent action on the adjdstmient 


‘of individual claims (Okl1.)-.--. Re padeteoas 82 


Instructions of March 31, 1893, to trustees 
of, as to the cpsposioion of deeds: for lots 


CA] ' Os DER a ROSE eS RCO eR cee en ae ee 341 
Additional entry can not be allowed for: 
no1-contiguous tract ..... lb wigtyc werk sauce 127 | 


The extension of the corporate limits ofa 
town to include land that can not be taken. - 
as a, and is not occupied for purposes of 
trade and business, or laid out in streets and 
blocks, does nut operate.to segregate the 
land from the public domain ......... -- - 397, 127 


Warrant. . 7 


- An order of the General Land Office direct- 
ing the location of a, on aspecific tract seg- 
regates said tract from the publie domain, 
though the local officers fail. to enter said — 
orderof record as directed .......-....2.... 296 | 
Assignment of all interest in the location 
ot a Virginia military, and the survey there- 
under, executed after abandonment of such 
location and survey, and subsequent toJan- _ 
uary 1; 1852, does not vest in the assignee. — 
ownership of the warrant, so as to entitle 
him to receive Revolutionary ik in ex- 
ghange Hhercior-ss2522 25 .0sceeveeaes ‘soetess . 453 | 
Military bounty land, can not be used in 
commuting a homestead entry in Oklahoma, 
under section 21, aet of May 2, 1890 boeawes 160 


Water Right. 


See Right of Way. 


